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OF    PRIVATE     WRONGS. 


CHAPTEH     THE     FIRST. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS 

BY  THE  MERE  ACT  OF  THE  PARTIES. 

AT  the  opening  of  thefe  commentaries  *  municipal 
law  was  in  general  defined  to  be,  ^'  a  rule  of  civil 
**  condn£l,  prefcribed  by  the  fupreme  power  in  a 
**  ftate,  commanding  what  is  rights  and  prohibiting  what  is 
*<  wrong  ^J*  From  hence  therefore  it  followed^  that  the 
primary  objefks  of  the  law  are  the  eftablifliment  of  rightst 
and  the  prohibition  of  wrongs.  And  this  occafioned  ^  the 
diftribution  of  thefe  colledions  into  two  general  heads; 
under  the  former  of  which  we  have  already  confidered  the 
rights  that  were  defined  and  eftabliflied,  and  under  the  latter 
are  now  to  confider  the  wrongs  that  are  forbidden  and  re* 
ilrefled^  by  the  laws  of  England. 

In  the  profecution  of  the  firft  of  thefe  inquiries^  we  diftin-  [     2    J 
guilhed  rights  into  two  forts  :   firftj  fuch  as  concern  or  are 

*  Intiod.  §t>  Bu€t»  /.  !•  (.  3. 

^  ^stiffio  jufia,  jiAeru  boneftaf  etfn-  *  Book  I.  ch.  z. 

iiktin  coatrariM,     Ck.  1 1  PMipf,  ift. 
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annexed  to  the  perfons  of  men,  and  are  then  czWtA  jut^a  per* 
finarum^  or  the  rights  of  perfons ;  which,  together  with  the 
means  of  acquiring  and  lofing  them,  compofed  the  (irft  book 
of  thefe  commentaries  :  and,  fecondly,  fuch  as  a  man  may 
acquire  over  external  objedts,  or  things  unconnefbed  with 
his  perfon,  which  are  cA\t6jura  rerum^  or  the  rights  of  things ; 
and  thefe,  with  the  n^ cans  of  transferring  them  from  man  to 
man,  were  the  fubjed  of  the  fecond  book.  I  am  now  there^ 
fore  to  proceed  to  the  conCderation  of  wrongs i  whichibr  the 
moft  part  convey  to  us  an  idea  merely  negative,  as  being  no- 
thing elfe  but  a  privation  of  right.  For  which  reafon  it  was 
neceflary,  that,  before  we  entered  at  all  into  the  difcuflion  of 
wrongs,  we  ihould  entertain  a  clear  and  diftin£^  notion  of 
rights  :  the  contemplation  of  what  b  jus  being  neceflarily 
prior  to  what  may  be  termed  injuria^  and  the  definition  of 
fas  precedent  to  that  of  nefas. . 

Wrongs  are  divifible  into  two  forts  or  fpecies ;  private 
nurongs^  and  public  wrongs.  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi* 
duals,  confidered  as  individuals;  and  are  thereupon  frequently 
termed  civil  injuries :  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  afFe£l  the  whole  community^ 
confidered  as  a  community ;  and  are  diflinguifhed  by  the 
harfiier  appellation  of  crimes  and  mifdemefnors.  To  inveftigate 
the  firft  of  thefe  fpecies  of  wrongs,  with  their  legal  remedies,, 
will  be  our  employment  in  the  prefent  book }  and  the  other 
fpecies  will  be  referved  till  the  next  or  concluding  volume. 

The  more  cfFedually  to  accomplifli  the  redrefs  of  private 

injuries,  courts  of  jufticc  are  inftitutcd  in  every  civilized  fo- 

ciety,  in  order  to  ptotefl  the  weak  from  the  infults  of  the 

ilronger,  by  expounding  and  enforcing  thofe  laws,  by  which 

•rights  are  defined,  and  wrongs  prohiUted.    This  remedy  i§ 

therefore  principally  to  be  fought  by  application  to  thefe 

C     3     ]  courts  of  jufTice ;  that  is,  by  civil  fuit  or  adion.     For  which 

*  reafon  our  chief  employment  in  this  volume  will  be  to  con- 

fidcr  the  redrefs  of  private  wrongs,  hjfuit  or  afHon  in  courts. 

But  as  there  are  certain  injuries  of  fuch  a  nature,  that  fome 

of  them  furniflund  others  require  a  more  fpeedy  remedy,  than 

cas 
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can  be  had  in  the  ordinary  forms  of  juftice,  there  is  allowed 
in  tbofe  cafes  an  extrajudicial  or  eccentrical  kind  of  remedy  I 
of  which  I  (hall  firft  of  all  treaty  before  I  confider  the  feveral 
remedies  by  fuit :  and,  to  that  end,  (hail  diftribute  the  re« 
drefs  of  private  wrongs  into  three  feveral  fpecies  :  firft,  that 
which  is  obtained  by  the  mere  aB  of  the  parties  themfelves ; 
f(pcondly,  that  which  is  efie  Aed  by  the  mere  aB  and  operation 
of  law  :  and,  thirdly,  that  which  arifes  iromfuit  or  aBion  in 
courts,  which  confifts  In  a  conjun£lion  of  the  other  two^  the 
aA  of  the  parties  co-operating  with  the  ad  of  law. 

And,  firft,  of  that  redrefs  of  private  injuries,  wh«ch  is  ob- 
tained by  the  mere  a£);  of  the  parties.  This  is  of  two  forts » 
firft,  that  which  arifes  from  the  2,€t  of  the  injured  party  only) 
and,  fecondly,  that  which  arifes  from  the  joint  z€t  of  all  the 
parties  together :  both  which  I  ihall  confider  in  their  order. 

Of  the  firft  fort,  or  that  which  arifes  from  the  fole  a&  of 
the  injured  party,  is, 

I.  Thb  defence  of  one's  felf,  or  the  mutual  and  reciprocal 
defence  of  fuch  as  ftand  in  the  relations  of  huft>and  and  wife, 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the 
party  himfelf,  or  any  of  thefe  his  relations,  be  forcibly  at- 
tacked in  his  perfon  or  property,  it  is  lawful  for  him  to  repel 
fiofce  by  force  ( 1 ) ;  and  the  breach  of  the  peace,  which  hap-> 
pens,  is  chargeable  upon  him  only  who  began  the  afFiray  **. 
For  the  law,  in  this  cafe,  refpe&s  the  paffions  of  the  human 
mind ;  and  (when  external  violence  is  offered  to  a  man  him" 
ieU^  or  thofe  to  whom  he  bears  a  near  connexion)  makes  it 
lawful  in  him  to  do  himfelf  that  immediate  juftice,  to  which 
he  is  prompted  by  nature,  and  which  no  prudential  motives  [  4  ] 
are  ftrong  enough  to  reftrain.  It  confideis,  that  the  future 
procefs  of  law  is  by  no  means  an  adequate  remedy  for  injuries 

'  %  Roll.  Abr.  546.     1  Hawk.  P.  €.131. 


(i)  It  is  faid,  that  the  defence  of  his  fervant  is  not  a  fufficicnt 
juftification  in  an  adion  brought  againft  the  mafter,  for  lie  may' 
■unatain  an  adioa  for  the  lofs  of  the  fervice  of  his  fervant.* 
&/i.407. 
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• 

accompanied  with  force  j  fince  it  is  impoffible  to  fay,  to  what 
wanton  lengths  of  rapine  or  cruelty  outrages  of  this  fort  might 
be  caniedy  unlcfs  it  wore  permitted  a  man  immediately  to 
oppofe  one  violence  with  another.  Self-defence  therefore^ 
as  it  is  judly  called  the  primary  law  of  nature,  fo  it  is  not, 
neither  can  it  be  in  fa£t,  taken  away  by  the  law  of  foctety. 
In  the  £ngU(h  law  particularly  it  is  held  an  excufe  for 
breaches  of  the  peace,  nay  even  for  homicide  itfelf :  but  care 
muft  be  taken,  that  the  reGftance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention  ^  for  then  the  defender  would 
himfelf  become  an  aggrefibr. 

IL  Recaption  or  reprifal  is  another  fpecles  of  remedy  by 
the  mere  a£i  of  the  party  injured*    This  happens,  when  any 
one  hath  deprived  another  of  his  property  in  goods  or  chattels 
perfonal,  or  wrongfully  detains  one's  wife,  child,  or  fer- 
vant :  in  which  cafe  the  owner  of  the  goods,  and  the  huf- 
band,  parent,  or  mdfter,  may  lawfully  claim  and  retal^  them^ 
wherever  he  happens  to  find  them ;  fo  it  be  not  in  a  riotous 
manner,  or  attended  with  a  breach  of  the  peace  ^.    The  rea- 
fon  for  this  is  obvious  ;  fince  it  may  frequently  happen  that 
the  owner  may  have  this  only  opportunity  of  doing  himfelf 
juftice :  his  goods  may  be  afterwards  conveyed  away  or  de. 
ftroyed  ;   and  his  wife,  children,  or  fervants,  concealed  or 
carried  out  of  his  reach ;  if  he  had  no  fpeedier  remedy  than 
the  ordinary  procefs  of  law.    If  therefore  he  can  fo  contrive 
it  as  to  gain  poileflion  of  his  property  again,  without  force  or 
terror,  the  law  favours  and  will  juftify  his  proceeding*    But, 
as  the  public  peace  is  a  fuperior  confideration  to  any  one 
man's  private  property ;  and  as,  if  individuals  were  once  al- 
lowed to  ufe  private  force  as  a  remedy  for  private  injuries,  all 
focial  juftice  muft  ceafe,  the  ftrong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  ftate  of  nature ;  for 
thefe  reafons  it  is  provided,  that  this  natural  right  of  recap* 
C    5     ]  tion  (hall  never  be  exerted,  where  fuch  exertion  muft  occafion 
ilrife  and  bodily  contention,  or  endanger  the  peace  of  fociety. 
If,  for  inftahce,  my  horfe  is  uken  away,  and  I  find  him  in 
a  commoni  a  fair,  or  public  inn,  I  may  lawfully  feife  him 

*  3  laft.  Z34*    Hal«  Anal.  §  46. 

to 
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to  mj  own  nfe :  but  I  cannot  juftify  breaking  open  a  private 
ftaUe,  or  entering  on  the  grounds  of  a  third  perfon,  to  take 
him,  except  be  be  felonioufly  (lolen^ ;  but  muft  have  recourfe 
to  an  a£Hon  at  law. 

ni«  As  recaption  is  a  remedy  given  to  the  party  himfclf« 
for  an  injury  to  his  perfond  property,  fo,  thirdly,  a'  remedy  of 
the  fame  kind  for  injuries  to  real  property,  is  by  entry  on  lands 
and  tenementSi  when  another  perfon  without  any  right  has 
taken  pofieOion  thereof.  This  depends  in  fome  meafure  on 
like  reafons  with  the  former;  and,  like  that  too,  muil  be. 
peaceable  and  without  force.  There  is  fome  nicety  required 
to  define  and  diftinguifh  the  cafes,  in  which  fuch  entry  is 
lawful  or  otherwife:  it  will  therefore  be  more  fully  confidered 
in  a  fubfequent  chapter  ;  being  only  mentioned  in  this  place 
for  the  fake  of  regularity  and  order, 

IV.  A  FOURTH  fpecies  of  remedy  by  the  mere  aft  of  the 
party  injured,  is  the  abatement^  or  removal,  of  nufances. 
What  nufances  are,  and  their  feveral  fpecits,  we  fhall  iiud 
a  more  proper  place  to  inquire  under  fome  of  the  fubfequent 
diviCons.  At  prefent  I  (hall  only  obferve,  that  whatfoevcr 
unlawfully  annoys  or  doth  damage  to  another  is  a  nufance ; 
and  fuch  nufance  may  be  abated,  that  is,  taken  away  or  re- 
moved, by  the  party  aggrieved  thereby,  fo  as  he  commits  no 
riot  in  the  doing  of  it '.  If  a  houfe  or  wall  is  ere£led  fo  near 
to  mine  that  it  (tops  my  antient  lights,  which  is  a  private 
nufance,  I  may  enter  my  neighbour's  land,  and  peaceably 
puU  it  down  ^.  Or  if  a  new  gate  be  erefted  acrofs  the  pub- 
lic highway,  which  is  a  common  nufance,  any  of  the  king^s 
fubjefts  pafling  that  way  may  cut  it  down,  and  deftroy  it  ^ 
And  the  reafpn  why  the  law  allows  this  private  and  fummary  f  6  1 
method  of  doing  one's  felf  juftice,  is  becaufe  injuries  of  this 
kind,  which  obftruft  or  annoy  fuch  things  as  are  of  daily  con- 
venience and  ufe,  require  an  immediate  remedy ;  and  cannot 
wait  for  the  flow  progrefs  of  the  ordinary  forms  of  juftice. 

'  1  Roll.  Rep.  55,  56.  so8.  a  RoU.         ^  Salk.  4S9* 
AW.  565,  566.  >  Cro.  Cw.  184. 

*  5  Rep.  101.    9  Rep.  55. 

B  3  V.A 


5  Private  Book  III. 

,  V.  A  FIFTH  cafe,  in  which  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  minifter  redrefs  to  himfelf,  is  that  of  dif* 
treining  cattle  or  goods  for  nonpayment  of  rent,  or  other 
duties  s  or,  diftreining  another's  cattle  damagt^feafanty  that 
is,  doing  damage,  or  trefpafling,  upon  his  land*  The  for* 
mer  intended  for  the  benefit  of  landlords,  to  pcerent  tenants 
from  fecreting  or  withdrawing  their  efife^ls  to  his  prejudice  ; 
the  latter  arifing  from  the  necefiity  of  the  thing  itfelf,  as  it 
might  otherwife  be  impofFible  at  a  future  time  to  afcertain, 
whofe  cattle  they  were  that  committed  the  trefpafs  or  damage* 

As  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confe- 
quence,  I  (hall  confider  it  with  fome  minutenefs:  by  in- 
quiring, firft,  for  what  injuries  a  diflrefs  may  be  taken ; 
fecondly,  what  things  may  be  diitreined ;  and,  thirdly,  the 
manner  of  taking,  difpoGng  of,  and  avoiding  diftrefies. 

I.  And,  (irft,  it  isneceflary  to  premife,  that  a  diftrefs  ', 
iiJlriElioy  is  the  taking  of  a  perfonal  chattel  out  of  the  pof- 
feiBon  of  the  wrongdoer  into  the  cudody  of  the  party  injured, 
to  procure  a  fatisfadion  for  the  wrong  committed,  i*  The 
mod  ufual  injury,  for  which  a  diftrefs  may  be  taken,  is  that 
of  nonpayment  of  rent.  It  was  obferved  in  a  former  volume  ^, 
that  diftrefles  were  incident  by  the  common  law  to  every  reht^^ 
ferviccy  and  by  particular  refcrvation  to  rent-  charges  alfo  % 
but  not  to  rent-feck^  till  the  ftatute  4  Geo.  II.  c.  28.  ex- 
tended the  fame  remedy  to  all  rents  alike,  and  thereby  in 
eiFe£t  abollfned  all  material  dlftin£tion  between  them  (a).  So 
that  now  we  may  lay  it  down  as  an  univerfal  principle, 
£  7  ]  that  a  diftrefs  may  be  taken  for  any  kind  of  rent  in  arrear ; 
the  detaining  whereof  beyond  the  day  of  payment  is  an  in« 
jury  to  him  that  is  entitled  to  receive  it.  2.  For  neglecting 
to  do  fuit  to  the  lord's  court  ^  or  other  certain  perfonal 
fervice*",  the  lord  may  diftrein,  of  common  right.     3.  For 

J  The  thing  itfelf  taken  by  this  pro-        ^  Book  II.  ch.  3. 
cefs,  as  well  is  the  procefs  itfelf,  is  in  oar        '  Bro.  .^hr.  tit.  dt/heft.  f  5. 
law*booksTery  frequently  called  a  diftreft*        *"  Co.  litt.  46. 


(2}  See  2  vol.  page  42. 
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amercements  in  a  court-Ieet  a  didrefs  may  be  had  of  common 
right}  but  not  for  amercements  in  a  court-baron,  without  a 
(pecial  prefcription  to  warrant  it  "•  4.  Another  injury,  for 
which  diftrefles  may  be  taken,  is  where  a  man  finds  beads  of 
a  (tranger  wandering  in  his  grounds,  damage  feafant ;  that  is, 
doing  him  hurt  or  damage,  by  treading  down  his  grafs,  or 
the  like ;  in  which  cafe  the  owner  of  the  foil  may  didrein 
them,  till  fatisfaflion  be  made  him  for  the  injury  he  has 
thereby  fubdained.  5 .  Ladly,  for  feveral  duties  and  penalties 
infli£led  by  fpecial  adls  of  parliament,  (as  for  adedmenta 
made  by  commidioners  of  fewers  **,  or  for  the  relief  of  the 
poor  %)  remedy  by  didrefs  and  fale  is  given;  for  the  particu- 
lars of  which  we  mud  have  recourfe  to  the  datutes  them- 
felTCS :  remarking  only  that  fuch  didredes  ^  are  partly  ana- 
logous to  the  antient  didrefs  at  common  law,  as  being  reple- 
Txable  and  the  like ;  but  more  refembling  the  common  law 
procefs  of  execution,  by  feifing  and  felling  the  goods  of  th^ 
debtor  under  a  writ  oi  fieri  facias^  of  which  hereafter. 

2.  Secomdlt;  as  to  the  things  which  may  be  didreined, 
OT  taken  in  didrefs,  we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  perfonal  are  liable  to  be  didreined,  unlefa 
particularly  prote£led  or  exempted.  Indead  therefore  of  men- 
tioning what  things  are  didreinable,  it  will  be  eafier  to  re- 
count thofe  which  are  not  fo,  with  the  reafon  of  their  parti- 
cular exemptions  '•  And,  i.  As  every  thing  which  is 
didreined  is  prefumed  to  be  the  property  of  the  wrongdoer^ 
it  will  follow  that  fuch  things  wherein  no  man  can  have  an 
abfolute  and  valuable  property  (as  dogs,  cats,  rabbits,  and 
all  zn\m2l%fera€  naturae)  cannot  be  didreined.  Yet  if  deer  [  8  } 
(which  zrt  ferae  naturae)  are  kept  in  a  private  inclofure  for 
the  purpofeof  fale  or  profit,  this  fo  far  changes  their  nature^ 
by  reducing  them  to  a  kind  of  dock  or  merchandize,  that  thejf 
may  be  didreined  for  rent  '•  a.  Whatever  is  in  the  perfonal 
ttfe  or  occupation  of  any  man,  is  for  the  time  privileged  and 

*  Brown).  36.  ^  4  Burr.  589.* 

*  Sut  7  Aon.  CIO.  '  Co.  Litt.  47. 

9  Stat  43  Elis.  c. ••  "  Dam V. Powel. CB.ffU.  iiCeoJJ, 
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protc£led  from  any  diftrefs ;  as  an  ax  with  which  a  man  it 
cutting  wood,  or  a  horfe  while  a  man  is  riding  him.  But 
horfes,  drawing  a  cart,  may  (cart  and  all)  be  diftreined  for 
rent-arrere ;  and  alfo  if  a  horfe,  though  a  man  be  riding  him, 
be  taken  damage-feafant^  or  trefpafling  in  another's  grounds, 
the  hojfe  (notwithftanduig  his  rider)  may  be  diftreined  and 
led  away  to  the  pound '  (3}«  3.  Valuable  things  in  the  way 
of  trade  Ihall  not  be  liable  to  diftrefs.  As  a  horfe  ftanding  in 
a  fmith's  (hop  to  be  (hoed,  or  in  a  common  inn ;  or  cloth  at 
a  tayloPs  houfe }  or  corn  fent  to  a  mill  or  a  market*  For  all 
thefe  are  prote£led  and  privileged  for  the  bene(it  of  trade  i 
and  are  fuppofed  in  common  prefumption  not  to  belong  to 
the  owner,  of  the  houfe,  but  to  his  cuftome;rs.  But,  gene, 
rally  fpeaking,  whatever  goods  and  chattels  the  landlord  finds 
upon  the  premifes,  whether  they  in  fa£l  belong  to  the  tenant 
or  a  (Iranger,  are  diftreinable  by  him  for  rent :  for  otherwife. 
a  door  would  be  open  to  infinite  frauds  upon  the  landlord ; 
and  the  ftrangcr  has  his  remedy  over  by  a£bion  on  the  cafe 
againft  the  tenant,  if  by  the  tenant's  default  the  chattels  are 
diftreined,  fo  that  he  cannot  render  them  when  called  upon. 
With  regard  to  a  ft  ranger's  beafts  which  are  found  on  the 
tenant's  land,  the  following  diftindions  are  however  taken. 
If  they  are  put  in  by  confent  of  the  owner  of  tlie  beafts,  they 
are  diftreinable  immediately  afterwards  for  rent  arrere  by  the 
landlord "  (4).  So  alfo  if  the  ftranger's  cattle  break  the  fenees, 

'  X  Si(k  440.  ^  Cro.  £l!z*  549. 


(3)  The  contrary  has  lately  been  determined  by  the  court  of 
King's  Bench,  vi%.  that  a  horfe  cannot  be  diftrained  damage- 
feafant  whilil  any  perfon  is  riding  him,  for  it  would  perpetually 
Ic  id  to  a  breach  of  the  peace.     6T.R.  1 38. 

(4)  As  if  horfesor  cattle  are  fent  to  agift,  they  may  be  imme- 
d  lately  diftrained  by  the  landlord  for  rent  in  arrear,  and  the  owner 
muft  feek  his  remedy  by  a£tion  againft  the  farmer  i  the  principle 
of  this  law  e^ctends  to  p«blic  livery  ftables,  to  which,  if  horfcs  and 
carriages  arc  fent  to  ftand,  it  is  determined  that  they  are  diftrain- 
able  by  the  landlord,  as  if  they  were  upon  any  other  farm* 

J  Burr^  1498. 
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and  commit  a  trefpafs  by  coming  on  the  land,  they  are  dif* 
trcinable  immediately  by  the  leflbr  for  his  tenant's  rent,  as  a 
punifliment  to  the  owner  of  the  beads  for  the  wrong  com* 
mitted  through  his  negligence  \  But  if  the  lands  were  not 
fufficientiy  fenced  fo  as  to  keep  out  cattle,  the  landlord  can-  [93 
not  diftrein  them,  till  they  have  been  levant  and  couchant 
(livantes  et  cuhantes)  on  the  land ;  that  is,  have  been  long 
enough  there  to  have  laid  down  and  rofe  up  to  feed ;  which 
in  general  is  held  to  be  one  night  at  lead  :  and  then  the  law 
prefumes,  that  the  owner  may  have  notice  whether  his  cattle 
have  ftrayed,  and  it  is  his  own  negligence  not  to  have  taken 
them  away.  Yet,  if  the  leflbr  or  his  tenant  were  bound  to 
repair  the  fences  and  did  not,  and  thereby  the  cattle  efcaped 
into  their  grounds  without  the  negligence  or  default  of  the 
owner ;  in  this  cafe,  though  the  cattle  may  have  been  levant 
and  ctMchant^  yet  they  are  not  diftreinable  for  rent,  till  a£iual 
notice  is  given  to  the  owner  that  they  are  there,  and  be 
ncgle^ls  to  remove  them  ^ :  for  the  law  will  not  fufFer  the 
landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong. 
4«  There  are  alfo  other  things  privileged  by  the  antient  com^ 
mon  law  ;  as  a  man's  tools  and  utenfils  of  hid  trade:  the  ax 
of  a  carpenter,  the  books  of  a  fcholar,  and  the  like ;  which 
are  faid  to  be  privileged  for  the  fake  of  the  public,  becaufe 
the  taking  them  away  would  difable  the  owner  from  ferving 
the  commonwealth  in  his  (lation  (  5 ).  So,  beads  of  the  plough, 
mveria  carucae^  and  flieep,  are  privileged  from  didrefles  at 

"  Co.  Litt.  47.  *  Lutw.  1580^ 


(5)  But  uteniils  and  implements  of  trade  maybe  didrained 
where  they  are  not  in  ad^ual  ufc,  and  where  there  is  not  fuHicicnt 
property  btfidcs  upon  the  premifes  to  fatisfy  the  demand  of  the 
landlord.  4  7*.  R*  565.  The  reafon  for  the  protedion  of  the 
implements  of  trade  feems  to  be  ftrongly  exprefTed  in  the  Jewifh 
bw;  '*  No  man  (hall  take  the  nether  or  the  upper  mill-done  to 
**  pledge ;  for  be  taketh  a  man's  life  to  pledge."  Deut.  c.  24.  v.  6, 
And  perhaps  in  aUufion  to  this  the  Jew  in  Shakefpeare  is  made  to 
declare,  <*  You  take  my  life,  when  you  do  take  the  means  whereby 
"  1  Uvc." 
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common  law  ' ;  nrhile  dead  goods,  gr  other  fort  of  beads, 
iKrhich  Bra£lon  calls  catalla  otto/a^  may  be  diilreined.  But, 
as  beads  of  the  plough  may  be  taken  in  execution  for  debt» 
fo  they  may  be  for  didrcfies  by  datute>  which  partake  of  the 
nature  of  executions  J^,  And  perhaps  the  true  reafon,  why 
thefe  and  the  tools  of  a  man's  trade  were  privileged  at  the 
common  law,  was  becaufe  the  didrefs  was  then  merely  in- 
tended to  compel  the  payment  of  the  rent,  and  not,  as  a  fa- 
tis&£lion  for  its  non-payment ;  and  therefore,  to  deprive  the 
party  of  the  indruments  and  means  of  paying  it,  would 
counterafl  the  very  end  of  the  didrefs  *.  5.  Nothing  fliall 
be  didreined  for  rent,  which  may  not  be  rendered  again  in 
AS  good  plight  as  when  it  was  didreined  :  for  which  reafon 
^103  milk,  fruit,  and  the  like,  cannot  be  didreined  ;  a  didrefs  at 
common  law  being  only  in  the  nature  of  a  pledge  or  fecurity, 
to  be  redored  in  the  fame  plight  when  the  debt  is  paid.  Soj 
antiently,  (heaves  or  fliocks  of  com  could  not  be  didreined, 
becaufe  fome  damage  mud  needs  accrue  in  their  removal: 
but  a  cart  loaded  with  com  might ;  as  that  could  be  fafely 
redored.  But  now  by  datute  2  W.  &  M.  c.  5.  com  in 
iheaves  or  cocks,  or  loofe  in  the  draw,  or  hay  in  bams  or 
ricks,  or  otherwife,  may  be  didreined  as  well  as  other  chat« 
tels.  6.  Ladly,  things  fixed  to  the  freehold  may  not  be 
didreined ;  as  caldrons,  windows,  doors,  and  chimney- 
pieces  :  for  they  favour  of  the  realty.  For  this  reafon  alfo 
corn  growing  could  not  be  didreined;  till  the  ftatute 
II  Geo.  II.  c.  19.  empowered  landlords  to  didrein  corn^ 
grafs,  or  other  produ£ls  of  the  earth,  and  to  cut  and  gather 
them  when  ripe. 

Let  us  next  confider,  thirdly,  how  didrefles  may  be 
taken,  difpoftd  of,  or  avoided.  And,  fird,  I  mud  premife, 
that  the  law  of  didrcfles  is  greatly  altered  within  a  few  years 
lad  pad.  Formerly  they  were  looked  upon  in  no  other  light 
than  as  a  mere  pledge  or  fecurity,  for  payment  of  rent  or 
other  duties,  or  fatisfaflion  for  damage  done*    And  fo  the 

■  Sut.  51  Hea.  III.  ft*  4*  ^^c-  ^  4  ^«^"  5^9* 
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law  ftill  condnucB  ivith  regard  to  diftrefies  of  beafts  talcen 
iamagi^eafan$^  and  for  other  caufes,  not  altered  by  a£t  of 
parliament  %  over  which  the  diftreinor  has  no  other  power 
than  to  retain  them  till  fatisfad^ion  is  made.  But  diftrefies 
far  rent-arrere  being  found  by  the  legifiature  to  be  the  (horteft 
and  moft  efiedual  method  of  compelling  the  payment  of  fuch 
renty  many  beneficial  laws  ier  this  purpofe  have  been  made 
in  the  prefent  century ;  which  have  much  altered  the  com- 
oion  lawy  as  laid  down  in  our  antient  writers. 

In  pointing  out  therefore  the  methods  of  diftreining,  I 
fiiall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent ; 
and  remark,  where  neceflary,  the  differences  between  fuch 
diftrefs,  and  one  taken  for  other  caufes. 

In  the  firft  place  then,  all  diftreffes  muft  be  made  by  day^  [    21    1 
tmlefs  in  the  cafe  of  damage  feafant ;  an  exception  being  there 
allowed,  left  the  beafts  ihould  efcape  before  they  are  taken  S 
And,  when  a  perfon  intends  to  make  a  diftrefs,  he  muft,  by 
himfelf,  or  his  bailiff*,  enter  on  the  demifed  premifes ;  for* 
merly  during  the  continuance  of  the  leafe,  but  now  ^,  if  the 
tenant  holds  over,  the  landlord  may  diftrein  within  fix  months 
after  the  determination  of  the  leafe }  provided  his  own  title  or 
sntereft,  as  well  as  the  tenant's  poflelTion,  continue  at  the 
time  of  the  diftrefs.  If  thelefibr  does  not  find  fufficient  diftrefs 
on  the  premifes,  formerly  he  could  rcfort  no  where  elfe ;  and 
therefore  tenants,  who  were  knavifli,  made  a  prafiice  to  cou* 
vey  away  their  goods  and  ftock  fraudulently  from  the  houfe 
or  lands  demifed,  in  order  to  cheat  their  landlords.  But  now  c 
the  bndlord  may  diftrein  any  goods  of  his  tenant,  carried  off 
the  premifes  dandeftinely,  wherever  he  finds  them  within 
thirty  days  after,  unlefs  they  have  been  bona  fide  fold  for  a 
valuable  confideration :  and  all  perfons  privy  to,  or  affifting 
jn,  (ttch  fraudulent  conveyance,  forfeit  double  the  value  to 
the  bndlord  (6}«  The  landlord  may  alfo  diftrein  the  beafts  of 

«  Co.  Lttt.  14s*  <  Sut  S^Ajitt.ci4.  izGeo.  II.  c.19. 

^  Stat.  %  Ann*  c  14* 

(6)  And  by  the  fame  ftatute,  the  1 1  Geo«  IT.  c.i9.  if  any  tenaot 
ihall  fraudulently  remove  his  goods  and  chattels  io  order  to  deprive 
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his  tenant^  feeding  upon  any  tommons  or  waftes,  appendant 
6r  appurtenant  to  the  demifed  premifea.  The  landlord  might 
not  formerly  break  open  a  boufe,  to  make  a  di(lref»,  for  that 
is  a  breach  of  the  peace.  But  when  he  was  in  the  houfe  it  wa9 
held  that  he  might  break  open  an  inner  door  ** :  and  now*  he 
may,  by  the  afliflance  of  the  peace-officer  of  the  parifli,  break 
open  in  the  day-time  any  place,  whither  the  goods  have  bceiv 
fraudulently  removed  and  locked  up  to  prevent  a  diftrefs;  oath 
being  iirft  made,  in  cafe  it  be  adwelling-houfe,  of  areafon- 
able  ground  to  fufpe£t  that  fuch  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  diftrein  for  an  entire  duty,  he 
ought  to  diftrein  for  the  whole  at  once ;  and  not  for  part  at 
one  time,  and  part  at  another '.  But  if  he  diftreins  for  the 
whole,  and  there  is  not  fuificient  on  the  prcmifes,  or  he  bap- 
i  r2  3  P^^^  ^o  miflake  in  the  value  of  the  thing  diftreined,  and  fo 
takes  an  infufficient  diftrefs^  he  may  take  a  fecond  diftrefs  to 
complete  his  remedy  s. 

Distresses  mud;  be  proportioned  to  the  thing  diftreined 
for*  By  the  ftatute  of  Marlbridge,  5  iHen.III.  c.  4.  if  any  man 
takes  a  great  or  unreafonable  diilrefs,  for  rent-arrere>he  (hall 
be  heavily  amerced  for  the  fame.  As  if  ^  the  landlord  diftreins 
two  oxen  for  twelvepence  rent;  the  taking  ^ibotb  is  an  unrea- 
fonable diftrefs  \  but,  if  there  were  no  other  diftrefs  nearer  the 
value  to  be  found,  he  might  reafonably  have  diftreined  one  of 
them  \  but  for  homage,  fealty,  or  fuit  and  fervice,  as  alfo 
for  parliamentary  wages,  it  is  iaid  that  no  diftrefs  can  be  ex- 

'  Co.  Utt.  i5i.    Comberb.  17.  *  Cro.  Elis  13.  Sut.  17  Car.Il.c.7. 

'  Stat,  iz  Geo.  II.  c.  19.  4  Burr.  590. 

'  a  Ltttw,  15  Ji.  ^  » Inft.  107. 


the  landlord  of  the  benefit  of  diftraining  them,  or  if  any  perfon 
affifts  the  tenant  in  fuch  a  fraudulent  conveyance,  they  (hall  re* 
fpedivcly  forfeit  double  the  value  to  the  landlord  to  be  recovered 
by  an  a^ion.  But  if  the  value  of  the  goods  fo  removed  is  lefs  than 
50/.  then  the  double  value  may  be  recovered  before  two  neigh- 
bouring juftices  of  the  peace.     See  Bum.  tit.  Dlflrefs, 

ceflive. 
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ccflire^  For  as  thefe  diltreiTes  cannot  be  fold^  the  ownert 
upon  making  fatisfaflion,  may  have  his  chattels  again.  The 
remedy  for  exceflive  diftrefles  is  by  a  fpecial  a£lion  on  the  tta^ 
tute  of  Marlbridge ;  for  an  a£lion  of  trefpafs  is  not  maintaia* 
able  upon  this  account,  it  being  no  injury  at  the  common 
lavi* 

When  the  diftrefs  is  thus  taken,  the  next  conGderation  is 
the  difpofal  of  it.  For  which  purppfe  the  things  diftreined 
tnuft  in  the  firft  place  be  carried  to  fome  pound,  and  there 
impoanded  by  the  taker.  But,  in  their  way  thither,  they 
may  be  refcuid  by  the  owner,  in  cafe  the  diftrefs  was  taken 
without  caufe,  or  contrary  to  law :  as  if  no  rent  be  due ;  if 
they  were  taken  upon  the  highway,  or  the  like;  in  thefe  cafes 
the  tenant  may  lawfully  make  refcue  ^  But  if  they  be  once 
impounded,,eyen  though  taken  without  any  caufe,  the  owner 
may  not  break  the  pound  and  take  them  out ;  for  they  are 
then  in  the  cuftody  of  the  law  ^ 


A  POUND  (parcusy  which  fignifies  any  inclofure)  is  either 
^und-^firi^,  that  is,  open  overhead  %  or  pound-rov^rf,  that 
is,  dofe.  By  the  ftatute  i  &  2  P.  &  M.  c.  1 2.  no  diftrefs 
of  cattle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
iinlefs  to  a  pound-overt  within  the  fame  ihire :  and  within  [  ^3  jI 
three  miles  of  .the  place  where  it  was  taken.  This  is  for  the 
benefit  of  the  tenants,  that  they  may  know  where  to  find 
and  replevy  the  diftrefs*  And  by  ftatute  1  x  Geo.  II.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  perfon  dif«* 
treining  for  rent  may  turn  any  part  of  the  premifes,  upon 
which  a  diftrefs  is  taken,  into  a  pound,  pro  hac  vlcty  for  fe- 
curing  of  fuch  diftrefs.  If  a  live  diftrefs,  of  animab,  be 
impounded  in  a  common  pound-overt,  the  owner  muft  take 
notice  of  it  at  his  peril  \  but  if  in  any  fpecial  pound-overt,  fo 
conftituted  for  this  particular  purpofe,  the  diftreinor  muft 


i  I   Vcntr.    104.        Fitsgibb.    S5. 
4  Sua,  J90. 


k  Co.  Lict.  160,  i6i« 

*  Ikid.  47. 


give 
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give  notice  to  the  owner :  and  in  both  thefe  cafesy  the  owner^ 
and  mot  the  diftreinor,  is  bound  to  provide  the  beafts  with 
food  and  neceflaries*  But  if  they  are  put  in  a  pound-covert, 
as  in  a  (table  or  the  like,  the  landlord  or  diftreinor  muft  feed 
and  fuftain  them".  A  diftrefs  of  houfehold  goods,  or  othe^ 
dead  chattels,  which  are  liable  to  be  ftolen  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert,  elfe  the 
diftreinor  muft  anfwer  for  the  confequences. 

When  impounded,  the  goods  were  formerly,  as  was  be« 
fore  obfervcd,  only  in  the  nature  of  a  pledge  or  fecurity  to 
compel  the  performance  of  fatisfa&ion  $  and  upon  this  ac- 
count it  hath  been  held  '^s  that  the  diftreinor  is  not  at  liberty 
to  work  or  ufe  a  diftreined  beaft.  And  thus  the  law  ftill 
continues  with  regard  to  beafts  taken  damage-feafant,  and 
diftrefles  for  fuit  or  fervices ;  which  muft  remain  im- 
pounded, till  the  owner  makes  fatisfa£lion ;  or  contefts  the 
right  of  diftreining,  by  replevying  the  chattels.  To  replevy 
{replegiare^  that  is  to  take  back  the  pledge)  is,  when  a  per- 
fon  diftreined  upon  applies  to  the  flieriff  or  his  officers,  and 
has  the  diftrefs  returned  into  his  own  poflefCon}  upon  giving 
good  fecurity  to  try  the  right  of  taking  it  in  a  fuit  at  law^ 
and,  if  that  be  determined  againft  him,  to  return  the  cattle 
or  goods  once  more  into  the  hands  of  the  deftreinor.  Thig 
•  '  is  called  a  replevin,  of  which  more  will  be  faid  hereafter. 
At  prefent  I  (hall  only  obferve,  that,  as  a  diftrefs  is  at  common 
J[  14  ]  law  only  in  nature  of  a  fecurity  for  the  rent  or  damages  done, 
a  replevin  anfwers  the  fame  end  to  the  diftreinor  as  the 
diftrefs  itfelf ;  Gnce  the  party  replevying  gives  fecurity  to 
return  the  diftrefs,  if  the  right  be  determined  againft  him. 

This  kind  of  diftrefs,  though  it  puts  the  owner  to  incon- 
venience, and  is  therefore  a  puuifhment  to  him^  yet,  if  he 
continues  obftinate  and  will  make  no  fatisfadion  or  payment^ 
it  is  no  remedy  at  all  to  the  diftreinor.  But  for  a  debt  due 
to  the  ctown,  unlefs  paid  within  forty  days,  the  diftreft  was 

•*  Co.  litL  47.  ■  Cio.  Jtc.  X4S« 

alwayi 
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always  (aleable  at  the  common  law  ^.    And  for  an  amerce* 

ment  impofed  at  a  courc-leet,  the  lord  may  alfo  fell  the  dif- 

trefs^:  partly  becaufe,  being  the  king's  court  of  record, 

it's  procefs  partakes  of  the  royal  prerogative^  }  but  princi« 

pally  bccaufe  it  is  in  the  nature  of  an  execution  to  levy  a 

legal  debt.     And,  fo  in  the  feveral  ftatute-diftrefles,  before' 

fbexrtioned,  which  are  alfo  in  the  nature  of  executions,  the 

power  of  fale  is  likewife  ufually  given,  to  effeduate  and 

complete  the  remedy.     And,  in  like  manner,  by  feveral  z€t^ 

of  parliament',  in  all  cafes  of  diftrefs  for  rent,  if  the  tenant 

or  owner  do  not,  within  five  days  after  the  diftrefs  is  taken, 

and  notice  of  the  caufe  thereof  given  him,  replevy  the  fame 

with  fufficicnt  fecurity ;  the  diftreinor,  with  the  (heriff  or 

conftable,  (ball  caufe  the  fame  to  be  appraifed  by  two  fworn 

appraifers,  and  fell  the  fame  towards  fatisfa£lion  of  the  rent 

and  charges ;  rendering  the  overplus,  if  any,  to  the  owner 

himfelf  (7).   And,  by  this  means,  a  full  and  entire  fatisfa£tion 

may  now  be  had  for  rent  in  arrere^  by  the  mere  z&  of  the 

party  himfelf,  viz*  by  diftrefs,  the  remedy  given  at  common. 

law  ;  and  fale  confequent  thereon,  which  is  added  by  a  A  of 

parliament.. 

Before  I  quit  this  article,  I  muft  obferve,  that  the  many 
particulars  which'  attend  the  taking  of  a  diftrefs,  ufed  for- 
merly to  make  it  a  hazardous  kind  of  proceeding :  for,  if  any 
one  irregularity  was  ccimmitted,  it  vitiated  the  whole,  and  |[  15  ] 
made  the  diftreinors  trefpaflbrs  ab  hitio '.  But  now  by  the 
fbtute  II  Geo.  IL  c.  I9«  it  is  provided,  that,  for  any  un- 
^wful  z€t  done,  the  whole  (hall  not  be  unlawful,  or  the 
parties  trefpaiTors  ab  initio :  but  that  the  party  grieved  fball 


•  Bro.  jihr,  t,  dijireft.  7 1, 

*  8  Rep.  41. 

4  Bro.  I^.     12  Mod.  330. 


'  5V  W.  &  M.  c.  5.     8  A»n.  c  I4, 
4  Geo.  II.  c.  aS.  iz  Geo.  II*  c.  19. 
•  I  Ventr.  37. 


(7)  Of  the  days  of  taking  and  fale,  one  is  inclufive,  the  other 

exduitve  ;  as  if  the  goods  arc  diftrained  on  the  firft,  they  may  be 

fold  on  the  fixtb.     i  if*  BL  14. 

only 


15  Private  Book  III. 

only  have  an  aftion  for  the  real  damage  fuftained ;  and  not 
even  that,  if  tender  of  amends  is  made  before  any  adion  is 
brought  ifi). 

VL  The  feifing  of  heriots,  when  due  on  the  death  of  t 
tenant,  is  alfo  another  fpecies  of  felf-remedy }  not  much  un-> 
like  that  of  taking  cattle  or  goods  in  diftrefs.  As  for  that 
divifion  of  heriots»  which  is  called  heriot-fervicCi  and  is  only 
a  fpecies  of  rent,  the  lord  may  diftrein  for  this,  as  well  as 
feife  :  but  for  heriot^cuftom  (which  fir  Edward  Coke  fays  % 
lies  only  in  prender^  and  not  in  render)  the  lord  may  feife 
the  identical  thing  itfelf,  but  cannot  diftrein  any  other  chat« 
tel  for  it  ''•  The  like  fpeedy  and  effeftual  remedy^  of  feifing, 
is  given  with  regard  to  many  things  that  are  faid  to  lie  in 
franchife  ^  as  waifs,  wrecks,  eftrays,  deodands,  and  the  like  \ 
all  which  the  perfon  entitled  thereto  may  feife,  without  the 
formal  procefs  of  a  fuit  or  a£lion.  Not  that  they  are  debarred 
of  this  remedy  by  adlion  \  but  have  alfo  the  odier  and  more 
fpeedy  one,  for  the  better  afierting  their  property ;  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  zQCxon  could  be 
brought. 

These  are  the  feveral  fpecies  of  remedies,  which  may  be 
had  by  the  mere  acl  of  the  party  injured.  1  (hall,  next,  briefly 
mention  fuch  as  arife  from  the  joint  ^St  of  all  the  parties  to* 
gether.     And  thefe  are  only  two,  accord^  and  arbitration. 

<  Cop.  §15.  *  Cro.  Elis.  590.    Cro.Car.  260. 


(8 )  The  ftatute  direasthat the  aaion fhallbe an  aaionof  trefpafs 
&[  upon  the  cafe,  and  therefore  an  adb'on  of  trover  cannot  be  brought 
to  recover  goods  taken  under  an  irregular  diflrefs.  i  H,  BL  13. 
To  an  aaion  under  this  ilatute,  the  defendant  may  plead  the 
general  iffue.  But  if  a  party  pay  money  to  redeem  his  goods  from 
a  wrongful  diftrefs  for  rent,  he  may  afterwards  maintaxa  trover 
figainft  the  perfon  who  diftinined  them.    6  T.  R.  298. 

L  Accord 
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'  I.  Accord  is  i  fatisfadlion  agreed  upon  between  the  party 
injuring  and  the  party  injured ;  which,  when  performed,  is  a 
bar  of  all  anions  upon  this  account.  As  if  a  man  contradl  .1 
to  bniM  ahottfe  or  deliv^ra  horfe,  and  fail'in  it;  this  is  an  [  l^  3 
injury  for  which  the  fuflbrer  may  have  his  remedy  by  a£tion ; 
but  if  the  party  injured  accepts  a  fum  of  money,  or  other 
thing,  as  a  fatisfa&ion,  this  is  a  redrefs  of  that  injury,  and 
entirely  takes  away  the  aAion "'.  By  feveral  late  ftatutes^ 
(particularly  1 1  Geo.  11.  c.  19.  in  cafe  of  irregularity  in  the 
method  of  diftreining ;  and  24  Geo.  IL  c.  24.  in  cafe  of 
miftakes  committed  by  jufticesi  of  the  peace,}  even  tender  of 
fuffident  amends  to  the  party  injured  is  a  bar  of  all  aflions, 
whether  he  thinks  proper  to  accept  fuch  amends  or  no. 

n.  Arbituation  is  where  the  parties,  injuring  and  in-* 
jured)  fubmit  all  matters  in  difpute,  concerning  any  p^ifonal 
chattels  or  perfonal  wrong,  to  the  judgment  of  two  or  more 
arbitrators  >•  who  are  to  decide  the  controvcrfy :  and  if  they 
do  not  agree,  it  is  ufual  to  add,  that  another  perfon  be  called 
in  as  umpire  J  [tmperator  or  intpar*,)  to  whofe  fole  judgment 
it  is  then  referred  :  or  frequently  there  Is  only  one  arbitrator 
originally  appointed.  This  decifion,  in  any  Of  thefe  cafes^ 
is  called  an  award*  And  thereby  the  queftion  is  as  fully  de-> 
termined,  and  the  right  transferred  or  fettled,  as  it  could 
have  been  by  the  agreement  of  tlie  parties  or  the  judgment 
of  a  court  of  juftice  y.  But  the  right  of  real  property  cannot 
thus  pafs  by  a  mere  award  *  :  which  fubtllty  in  point  of  form 
(for  it  is  now  reduced  to  nothing  elfe)  had  it's  rife  from 
feodal  principles  j  for,  if  this  had  been  permitted,  the  land 
might  have  been  aliened  collafivcly  without  the  confent*  of 
the  fuperlor.  Yet  doubtlefs  an  arbitrator  may  now  award  a 
conveyance  or  a  releafe  of  land  ;  and  it  will  be  a  breach  of 
the  arbitration-bond  to  refufe  compliance.  For,  though  ori- 
ginally the  fubmiOion  to  arbitration  ufed  to  be  by  word,  or 
by  deed,  yet  both  of  thefe  being  revocable  in  their  nature,  it 

"^  9  Rep.  79.  f  Biownl.  55.     i  Freem.  410. 

*  Whart.  Afi£l  facr.hyyt*     Ni-  «  lRoll«Abr.24i,  iLordRayin.115. 

tbah.  Scot.  hift.  I'lbr.  cb.  I.  fro^ifintm* 

Voi^UI.  c  u 
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U  O0W  lieeocnc  the  pta^icc  to  entUr  lAto  mutual  bonds*  witli 
condition  Q>  fta  nd  to  the  award  or  arUcration  of  the  arbttratora* 
[  17  j  ^  ^mi^ire  therein  named  \  And  ex|>ericnce  haTing  fliewa 
iKe  |;feat  ufeof  tbefeipeaceaUc  and  domeftic  trib«nab}  efpe* 
pMf  in  iottliAf  fliattefft  of  account^  and  other  mercantik 
iranfft^Oiis^  wfaieh  are  difficnk  and  almoft  inapoflible  to  bt 
Mjufted  tnx  a  trial  at  law ;  the  legiflanirc  has  now  cftahliihe^ 
the  ttfe  of  tbtnD,  as  well  in  controvcrlies  where  catties  are  de« 
peddingt  a9  in  thofe  where  no  a£lion  k  brought :  enadtng,  by 
ftatute  9  &  10  W.  III.  €.15.  that  aH  merchants  and  othen* 
who  defice  to  end  any  controverfy,  fuit,  or  quah-el,  (for 
which  there  isno  other  remedy  but  by  perfonal  a&ion  or  fuit 
in  equity^)  may  agree^  that  their  fubmiffion  of  the  fuit  to  ar^ 
bitration  or  umpirage  (hall  be  made  a  rule  of  any  of  the  king's 
courts  of  record,  and  may  infert  fuch  agreement  in  their 
f(ibmi(Iion»  or  promife,  or  condition  of  the  arbitration-bond : 
which  agreement  being  proved  upon  oath  by  one  of  the  wit* 
neiTes  thereto,  the  court  (hall  make  a  rule  that  fuch  fubmif- 
fion  and  award  ihall  be  conclufive :  and,  after  fuch  ruk  made* 
the  partio^  diibbeying  the  award  fliall  be  liable  to  be  punifhed* 
as  for  a  contempt  of  the  court ;  unlefs  fuch  award  (hall  be  fo 
^dci  for  corruption  or  other  miibehaviour  in  the  arbitrators 
or  umpire*  proved  on  oath  to  the  court*  within  one  term  after 
the  award  is  made  (9).  And*  in  confequence  of  thisftatute*  it 

•  Afpcnd.  Ko.  III.  §.  &, 


(9)  A  motion  to  fet  afide  an  award  under  a  fubmtflion  by  an 
obligation,  moft  be  asade  bcforo  the  laft  day  of  the  next  term  after 
the  award  is  made.  9  C^  10  /^.  ///.  r*  15./ 1.  zT»  R.  781- 
B\it  this  does  not  extend  to  an  award  made  in  purfuance  of  an. 
prder  of  nlfifrhs.  Sir.  301.  If  a  motion  be  made  to  fet  afide  an 
Iward  ander  the  flatute,  becaufe  It  has  been  procured  by  corruption 
or  undue  means,  or  for  any  matter  extrtnfb  tiie  award,  it  muft  be 
made  before  the  end  of  the  next  term  ;  but  au  application  for  an 
attachmeat  for  not  performing  an  award,  may  be  refifted  at  any 
time  for  defe&s  appearing  on  the  faee  of  the  award  itfdf;  for  Xuph 
an  award*  after  that  time*  might  be  {dcaded  in  bar  to  any  adtioo 
brought  upon  it.    Pedley  v.  Goddard*  fT.R^^S* 
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is  now  Jbecome  a  coHfid^rable  part  of  the  bufiaefs  of  the  fu« 
perior  ooartSj  to  &t  afide  (uch  awards  when  partial! j  or  ilk-^ 


SnbmiflBoQS  to  arbitration  were  entered  into  by  a  rule  of  the 
court  at  the  common  law  when  a  caufe  was  depending,  and  the 
ftatute  of  king  William  was  intended  to  give  the  fame  efficacy  to 
swards  where  no  fuit  or  a^ion  was  infHtuted.  2  Burn  701.  A 
TCibol  agreement  to  abide  by  an  award  cannot  be  made  a  rule  of 
cowt.    7  T.R.  I. 

Where  a  caufe  is  referred  by  an  order  of  ntfi pnusf  and  it  ff 
agreed  that  the  coils  ihaK  abide  the  event  of  the  award,  this  figni« 
fies  the  legal  event  %  and  if  the  arbitrator  awards  fuch  damages  for 
a  tre%d£i  or  an  aflaah  as  wotdd  not,  if  given  in  a  verdift,  carry 
cofts  to  the  plaintiff,  he  cannot  recover  them  under  this  reference* 
die  award  in  fach  inftances  being  ntft  equivalent  to  the  certificate 
of  a  judge.  3  T.J?.  138.  But  arbitrators  may  award  cofts  at 
t^eir  difcretion,  unlefs  there  is  an  exprefs  provifion  in  the  rule,  that 
the  cofts  (hall  abide  the  event  of  the  award,  a  T*  R,  644.  If  it 
k  awarded  that  one  of  the  parties  (hall  pay  the  cofts  of  the  adion» 
the  cofts  of  the  award  are  not  included.     H»  Bh  Rep,  223. 

When  axbitrators  have  the  power  of  ele6ling  an  umpire,  they 
may  chufe  him  and  call  in  his  afliftance  as  foon  as  they  begin  to 
take  Ae  li^jeA  into  consideration.  And  this  is  the  more  conve- 
nient pra€dce,  as  it  fecares  a  decifion  upon  a  iingle  inveftigation  of 
the  controvcrfy.  2  T.  R.  644,.  The  agreement  to  a  reference  muft 
be  eapitffed  with  great  caution  and  accuracy,  for  if  h  is  agreed 
to  refinr  all  matters  in  Sfftrence  between  the  parties  in  the  caufe;  the 
aibitiatora  are  not  confined  to  the  fubjcd  of  the  caufe  alone,  at 
they  zxt  when  it  is  agreed  to  refer  all  matters  in  difference  in  the 
caufe  hetmeen  tie  parties,  2  T,  R.  645.  Yet  after  an  award  under 
a  reference  in  the  firft  cafe,  either  party  may  maintain  an-  a£h'on 
for  a  right  or  demand  fubfifting  at  the  time  of  the  reference,  but. 
not  difputed  or  referred  to  the  arbitrators.     4  7.  R.  146. 

The  court  will  not  grant  an  attachment  againft  a  member  of  par- 
liament for  non-payment  of  money  according  to  an  award. 
7  T.  R.  448.  If  an  arbitrator  award  that  an  adminiftmtor,  who 
hau  fnbmitted  to  the  award,  (hall  pay  a  certain  fum,  he  is  pre* 
eluded  afterwards  from  objeding  that  he  has  no  aifets  to  fatisfy  the 
demand.     7  T.  R.  453. 

Courts  of  equity  exercife  a  jurifdi^ion  in  fetting  afide  awards, 
particubrly  if  a  difcovery  or  an  account  is  prayed ;  but  an  arbi- 
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gallf  made;  or  to  enforce  their  execution^  when  legal,  by  the 
fame  procefs  of  contempti  as  is  awarded  for  difobedience  to 
thofe  rules  and  orders  which  are  iflucd  by  the  courts  thens- 
fdves. 


trator  cannot  be  made  a  party,  if  it  is  agreed  by  the  fubnulfion 
bond  that  no  bill  in  equity  fhall  be  filed  againft  hinu  2  Ath*  ,^95. 
WhcK  it  was  olle  of  the  articles  of  co-partnerihip  that  all  differ- 
cnccs  fliould  be  referred  to  arbitration,  it  was  decided,  that  a 
court  of  equity  could  entertain  no  jurifdi^on  of  the  fubjed  until 
the  parties  had  referred  their  difputes  to  the  confideration  of  arbi-* 
trators.  2  J9ra.  336.  But  it  has  fince  been  determined  that  an 
agreement  or  covenant  to  refer  all  differences  to  arbitration,  and, 
not  to  file  any  bill  in  equity,  or  bring  any  a£iion  at  law,  cannot 
take  away  the  jurifdidion  of  any  court  in  Weftminfter  HalL  But 
an  a^on  might  be  brought  for  the  breach  of  this  covenant* 
2  Vef.jun,  129*  And  where  a  fubnuillon  to  an  award  is  made  * 
rule  of  court,  and  it  is  part  of  the  ride  that  the  parties  (hall  file 
no  bill  in  equity,  it  is  in  the  difcretion  of  the  court  of  law, 
whether  they  will  enforce  that  part  of  the  rule  by  attachment  or 
not.     /^.  451. 

Arbitrations  being  unattended  by  the  inevitable  delay  and  ezpenct 
of  public  litigation,  are  of  fuch  infinite  importance  to  the  conunu- 
nity,  that  it  is  rather  furprizing  that  the  kgiflature  has  not  yet 
given  to  arbitrators  a  power  of  compelling  the  attendance  of 'wit* 
iiefles,  or  of  adminiflering  an  oath  to  them.  For  until  they  pof* 
fefs  this  authority,  like  courts  of  jufticc,  however  wife  and  righte- 
ous their  awards  may  be,  it  cannot  be  expected  that  they  can  givQ 
the  fame  fatisfadion  to  thofe  who  are  interefted  in  the  event  of  the 
controvcrfy. 
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CHAPTER     THE     SECOND. 

Of  REDRESS  BY  THE   MERE   OPERATION 

9F    LAW, 


^I^HE  remedies  for  private  wroag$^  whicli  are  effeded 
by  the  mere  operation  of  the  law,  will  fall  within  a 
rery  narrow  compafs :  there  being  only  two  inftances  of  this 
fort  that  at  prefent  occur  to  my  recoUe£lion  ;  the  one  that 
of  ramfUTf  where  a  creditor  is  made  executor  or  admini- 
Arator  to  his  debtor ',  the  other^  in  .the  ,cafe  of  vh^t  the  law 

L  If  a  perfon  indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  fuch  creditor  obtains  letters  of  ad<« 
liMQiflration  to  his  debtor;  in  thefe  cafes  Ae  law  gives  him 
;a  jemedy  for  hjs  debt,  by  allowing  him  to  retain  fo  much  as 
.will  pay  himfelf,  before  any  other  creditors  whole  debts  are 
of  equal  .degree  *.  This  is  a  remedy  by  the  mere  a£i  of  law, 
and  grounded  .upon  this  reafon  i  that  the  executor  cannot^ 
without  an  apparent  abfurdity,  commence  a  fuit  againft  him« 
.lelf  as  a  reprcfeatative  of  the  deceafed,  to  recover  that  whidi 
it  due  to  him  in  his  own  private  capacity :  but,  having  the 
wiicde  perfonal  eftate  in  his  hands,  Co  much  as  is  fufficient 
to.anfwer  his  own  demand  is,  by  operation  of  law,  applied 
.  la  tbiit  particubr  purpofe.    Elfe,  by  being  made  exccutoTf 

•  I  RolL  Abr.  ^t%4    Plowd.  543*    Sft^ol«  U«  page  51 1. 
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he  would  be  put  in  a  worfe  condition  than  all  the  reft  of  the 
world  bcGdcs.  For,  though  a  rateable  payment  of  all  the 
debts  of  the  deceafed,  in  equal  degree,  is  clearly  the  moft 
equitable  method,  yet  as  every  fcheme  for  a  proportionable 
dtftributton  of  the  aflets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impra£ticable,  and  produdive  of  more 
mifchiefs  than  it  would  remedy ;  fo  that  the  creditor  who 
firft  commences  his  fuit  is  entitled  to  a  preference  in  payment; 
it  follows,  that  as  the  executor  can  coRMnenee  no  foit,.  he 
mud  be  paid  the  laft  of  any,,  and  of  courfe  muft  lofe  hisdebt, 
in  cafe  the  etlate  of  his  teftator  ihould  prore  infblvent,  nnlefs 
he  be  allowed  to  retain  it.  The  dodlrine  of  rHainer  is  there- 
fore the  neceffary  confequence  of  that  other  doArine  of  the 
law,  the  priority  of  fuch  creditor  wha  firft  commences  his 
a£lion.  But  the  executor  (hall  not  retain  his  own  debt»  in 
prejudice  to  thofe  of  a  higher  degree  \  for  the  law  only  pat& 
him  in  the  fame  (ituation,  as  if  he  had  fued  himfelf  as  exe- 
cutor, and  recovered  his  debt;  which  he  never  co«ld  he 
fuppofed  to  have  done,  while  debts  of  a  higher  nature  fub* 
fifted.  Neither  (Uall  one  executor  be  allowed  to  retain  hia 
6Wn  debt,  in  prejudice  to  that  of  his  co-executor  in  equal 
degree  ;  but  botli  (hall  be  difcharged  in  proportion  ^. '  Nor 
ihall  an  executor  of  his  own  wrong  be  in  any  cafe  permitted 
to  retain  '• 

IL  Remittbr  is  where  he,  who  hath  the  true  ptopevty 
ox  fits  propfittatis  m  lands,  but  is  out  of  pofleffion  thereof  and 
hath  no  right  to  enter  without  recovering  poflH&on  in  ati 
adion,  hath  afterwards  the  freehold  caft  upon  him  by  feme 
fubfequent,  and  of  .courfe  defcdive  title :  in  thit  caft  he  ift 
remitted,  or  fent  back,  by  operation  of  law^  to  hia  antteht 
and  more  certain  title  K  The  right  dF  entry,  which  he  hath 
gained  by  a  bad  title,  (hall  be  tpfo  foBo  annexed  to  his  own 
inherent  good  one  i  and  his  defeafible  effate  (hiJl  be  Mteriy 
defeated  and  annulled,  by  theinftantaneous  a&of  law,  wiiStk^ 
out  his  participation  or  coafent  %    Aa  if  A  difleifiis-  B^  thst 

*  5  Rep.  30.  f  €0.  Litt,  358.    Cfo.  jK.4t9« 
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isi  tttfm  Ulft  Ottt  of  pofleffion,  and  die$  leavldg  a  (bn  C ; 
hereby  t&e  efl!^  dSefcends  to  C  the  fon  of  A>  and  B  is  l^arred 
Aom  entering  diereon  till'  he  proves  his  right  ixi  an  a£Koii : 
now,  if  aftetwardr  €  the  heit  of  the  difllifor  makes  a  leafis 
for  Kfe  to  D>  mih  remainder  to  B  the  diffeifee  for  life,  ai)d 
Z>  dies  s  hereby  the  remainder  accrues  to  B,  the  difleifee : 
who  thus  gaining  n  new  freehold  by  virtue  of  the  remainder^ 
which  is  a  bad  title,  is  by  z€t  of  law  remitted,  or  in  of  his 
former  and  furer  eftate  ^  For  he  hath  hereby  gained  a  new 
rijgbt  of  po()eflion,  to  which  the  law  immediateljr  anatxci  his 
utscQt  right  of  property. 

If  the  fi|bfeq.uent  eftate,  o?  right  of  pofleflion,  be  ga^ej 
1^  %  man^s  own  z8t  ov  confent,  as  by  immediate  purchaif 
being  of  full  age,  he  (hall  not  be  remitted*  fov  ^%  tilaBg 
fnch  fubfequent  eflate  was  his  own  folly,  and  fl^all  be  looked 
upon  as  a  waiver  of  his  prior  right'.  Therefore  it  is  to  be 
obfenred^  that  to  every  remitter  there  are  regularly  thefe  in- 
cidents i  ap  antient  right,  and  a  new  defeafihie  eftate  of  free*i 
hold,  uniting  in  one  and  the  fame  perfon ;  which  defeaCble 
eftate  muft  be  ca/l  ufon  the  tenant,  not  gained  by  his  own 
aCk  or  folly.  The  reafon  given  by  Littleton  ^  why  this 
fonedy,  which  ppeiates  Qlently  and  by  the  mere  z€t  of  la.Wn 
was  allowed^  is  fomewhat  fimilar  to  that  given  in  the  pre- 
ceding article ;  b|f:c^ufe  otherwife  he  whq  hath  right  would 
^  deprived  of  all  rf  m^dy^  For  at  he  h^f^^lf  is  the  perfon 
in  pofleffion  of  the  freehold,  there  is  no  other  perfon  againi^ 
iiHiom  he  can  bring  an  a£lion,  to  eftablifli  his  prior  right* 
And  for  this  cauie  the  law  doth  adjudge  him  in  by  remitteri 
that  is,  in  fuch  plight  at  if  he  had  lawfully  recovered  the 
^une  land  by  (v^t*  For,  as  lord  B^cpn  obiervea  ^  the  ben 
signity  of  the  law  is  fuch,  as  wheoi,  to  prcferve  the  princi- 
pies  and  grounds  of  law,  it  depriyeth  a  man  of  his  remedy 
without  his  own  fault,  it  will  rather  put  him  in  a  better  de* 
gree  and  condition  than  in  a  worfe-  Nam  quod  remeeUo  deflU 
pdtur,  ipfa  re  volet,  Ji  culpa,  Qhfit.    But  there  fliall  be  nf\, 
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remitter  to  a  right,  for  which  the  party  ha^  no  remedy  hy 
a£^ion  ^i  as  if  the  iffiie  in  tail  be  barred  by  the  fine  or  war* 
ranty  of  his  anceftor,  add  the  freehold  is  afterwards  cafl:  upon 
him  i  he  (hall  not  be  remitted  to  his  eftate  tail  ^ :  for  the 
operation  of  the  remitter  is  exa£lly  the  fame,  after  the  union 
of  the  two  rights,  as  that  of  a  real^  aAion  would  have  been 
before  it.  As  therefore  the  iflue  in  tail  could  no(  by  any 
adlion  have  recovered  his  antient  eftate,  he  fhall  npt  recover 
it  by  remitter. 

And  thus  much  for  thefe  extrajudicial  remedies,  as  well 
for  real  as  perfonal  injuries,  which  are  furniihed  or  permitted 
by  the  law,  where  the  parties  are  fo  peculiarly  circum- 
ftanced,  as  not  to  make  it  eligible,  or  in  fome  cafes  even  poC} 
fible,  to  apply  for  redrefs  in  the  ufual  and  ordinary  method^ 
to  the  courts  of  public  juftice* 

*    .^  Coi  Litt.  349.  >  Moor.  115.    i  Aon«a86. 
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HE  next}  and  principal^  ohjcGt  of  our  inquiries  is  thQ 
redrefs  of  injuries  by  fuit  in  courts :  wherein  the  zSt 
pf  the  parties  and  the  zSt  of  law  co-operate  j  the  zQl  of  the 
parties  being  neccffary  to  fet  the  law  in  motion,  and  tho 
procefs  of  the  law  being  in  general  the  only  inftrument  by 
frhkh  the  parties  are  enabled  to  procure  a  certain  and  ade- 
quate redrefs* 

And  here  it  will  not  be  improper  to  obfenre,  that  although, 
in  the  feveral  cafes  of  redrefs  by  the  z6t  of  the  parties  men<« 
tioned  in  a  former  chapter  %  the  law  allows  an  extrajudicial 
remedy,  yet  that  does  not  exclude  the  ordinary  courfe  of  juf« 
^ce :  but  it  is  only  an  additional  weapon  put  into  the  hands  . 
of  certain  perfons  in  particular  inftances^  where  natural 
Equity  or  the  peculiar  circumftances  of  their  Ctuation  re« 
quired  a  more  expeditious  remedy,  than  the  formal  procefs 
of  ^ny  court  of  judicature  can  fumifli.  Therefore^  thou^ 
I  may  defend  myfelf,  or  relations,  from  external  violence}  I 
yet  an^  afterwards  entitled  to  an  a&ion  of  aflault  and  battery* 
though  I  may  retake  my  goods,  if  I  have  a  fair  and  peaceablet' 
opportunity,  this  power  of  recaption  does  not  debar  me  from 
mj  a£tion  of  trover  of  detinue  :  I  may  either  enter  on  the 
laodsy  on  which  I  have  a  right  of  entry,  or  may  demand 
poflciEon  by  a  real  adion:  I  may  either  abate  a  nufance  by 
flay  own  authority,  or  call  upon  the  law  to  do  it  for  me :  I 
aaay  diftrein  for  rent,  or  have  an  a&ion  of  debt,  at  my  own 
^^ption ;  If  I  do  not  diftrein  my  neighbour's  cattle  damage^  [   ^i    1 

/eq/ant^ 
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U  die  court  of  a  private  man ;  whom  the  law.  will  not  intrufl; 
with  any  difcretionary  power  over  the  fortune  or  liberty  of  hl9 
fellow- fubjefls.  Such  are  the  courts-  baron  incident  to  every 
manor^  and  other  inferior  jurifdidions :  where  the  proceedrr 
ings  are  not  enrolled  or  recorded ;  but  as  well  their  exiftence 
as  the  truth  of  the  matters  therein  contained  fliall,  if  difputed^ 
be  tried  and  determined  by  a  jury.  Thefe  courts  can  hold  uq 
plea  of  matters  cognizable  by  the  common  law^  unlefs  under 
the  value  of  40/.  nor  of  any  forcible  injury  whatfoever,  iK)t 
having  any  procefs  to  arrcft  the  perfon  of  the  defendant  K 

In  every  court  there  muft  be  lead  three  conftituent 
parts,  the  affory  reuj^  2LnA  judex  :  the  aHoKf  or  plaintiffj  who 
complains  of  an  injury  done  ;  the  reu/^  or  defendant,  who  is 
called  upon  to  make  fatisfaclion  for  it ;  and  the  judex,  or 
judicial  power,  which  is  to  examine  the  truth  of  the  fii£t,  to 
determine  the  lawarifing  upon  that  fa£l,  and,  if  any  injury 
appears  to  have  been  done,  to  afcertain  and  by  it's  officers  to 
apply  the  remedy.  It  is  alfo  ufual  in  the  fuperior  courts  tq 
have  attorneys,  and  advocates  or  couufel^  as  affi(lai)t$. 

An  attorney  at  law  anfwcrs  to  the  procurator,  or  proftor, 
of  the  civilians  and  canoniils  ^  And  he  is  one  who  is  put  in* 
the  place,  ftead,  or  turn  of  another,  to  manage  his  matters 
of  law.  Formerly  every  fuitor  was  obliged  to  appear  in  pcrr 
fon,  to  profecute  or  defend  his  fuit,  (according  to  the  old 
Gothic  conftitution  ^,)  unlefs  by  fpecial  licence  under  the 
fcing*s  letters  patent  K  This  is  (lill  the  law  in  criminal  cafes. 
'  And  an  idiot  cannot  to  this  day  appear  by  attorney,  but  in 
perfon";  for  he  hath  not  difcretion  to  enable  him  to  appoint 
a  proper  fubftitate  :  and  upon  his  being  brought  before  the 
C  2($  ]  court  in  fo  defencelefs  a  condition,  the  judges  are  bound  to* 
take  care  of  his  intereds,  and  they  (hall  admit  the  beft  plea 
in  his  behalf  that  any  one  prefcnt  can  fugged  "•    But,  as  in 
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the  Roman  law.  *•'  cum  olim  in  ufu  fuijfet^  alterius  nomine  agi 
^<  nm  P^9  fidy  quia  hoc  non  minimam  tncommoditatem  habebat^ 
•*  €9eperuni  homines  per  procuratores  iitigare^"  fo  with  us,  upon 
the  fame  principle  of  convenience^  it  is  now  permitted  in  ge- 
neral, hy  divers  antient  ftatutes,  whereof  the  firll  is  ilatute 
Weftm.  2.  c.  10.  that  attorneys  may  be  made  to  profecute  or 
defend  any  a£lion  in  the  abfence  of  the  parties  to  the  futt. 
Thefe  attorneys  are  now  formed  into  a  regular  corps  ;  they 
are  admitted  to  the  execution  of  their  office  by  the  fuperior 
courts  of  Weftminfter-hall ;  and  are  in  all  points  officers  of 
tlie  refpe£live  courts  in  which  they  are  admitted :  and,  a9 
they  have  many  privileges  on  account  of  their  attendance 
there,  fo  they  are  peculiarly  fubjed  to  the  cenfure  and  aoi- 
madverfion  of  tlie  judges.  No  man  can  prad^ife  as  an  at- 
torney in  any  of  thofe  courts,  but  fuch  as  is  admitted  and 
fwom  an  attorney  of  that  particular  court  :  an  attorney  of 
the  court  of  king's  bench  cannot  praftice  in  the  court  of^ 
common  pleas ;  nor  vice  verfa.  To  praflice  in  the  court  of 
chancery  it  is  alfo  neceflary  to  be  admitted  a  folicitor  therein : 
and  by  the  (tatute  22  Geo.  II.  c.  46.  no  perfon  fhall  a£l  as 
an  attorney  at  the  court  of  quarter  feffions,  but  fuch  as  has 
been  regularly  admitted  in  fome  fuperior  court  of  record.  So 
early  as  the  ftatute  4  Hen.  IV.  c.  18.  it  was  enafted,  that 
attorneys  {hould  be  examined  by  the  judges,  and  none  ad« 
mittcd  but  fuch  as  were  virtuous,  learned,  and  fworn  to  do 
their  duty.  And  many  fubfequent  ftatutes  ^  have  laid  them 
vnder  farther  regulations  (i). 

*  h^,  4.  fiV.  10.  7  Geo.  ir.  c.  23..     21  Geo.  II.  c.  46* 

9  3  J«c.  1.  c.  7.      12  Geo.  I.  c.  29.       23  Ged.  11.  c.  26. 

( I )  The  number  of  attorneys  has  much  increafed  within  the  laft 
three  centuries;  for  an  a£l  of  parUamcnt  paffed  in  the  33  Hen.  VI-. 
c.  y.tlltcs,  that  not  long  before  that  time  there  had  not  been 
more  than  fix  or  eight  attorneys  in  Norfolk  and  Suffolk,  tpio  tem- 
pore (it  obfervcs)  magna  tranquiUitas  regnahaty  but  that  the  num- 
ber had  increafed  to  twenty-four,  to  the  great  vexation  and  pre- 
judice of  thefe  counties ;  it  therefore  enads  that  for  the  future 
there  (haU  only  be  fix  attorneys  in  Norfolk,  fix  in  Suffolk,  and 
two  in  the  city  of  Norwich.  As  it  does  not  appear  that  this  fta- 
tute was  ever  repealed,  it  might  be  curious  to  inquire  how  it  W9t 
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Op  iKlvocaiesy  or  (as  ire  geoentU^  add  than)  coonfiel^ 
ihfixe  ace  two  fpecles  or  degrees »  banifters,  aird  ferjeaats. 
Tbe  former  are  admitted  aft<er  a  coofiderahle  period  of  kaiy, 
or  at  kaft  ftaiiding»  in  the  inns  of  eourfi^  and  are  in  our  old 
[  27  ]  books  ftiled  appfentices^  afprefttiai  ad  legem ,  being  iooked 
span  as  merely  learners,  and  not  quaUiied  to  execute  the  fuU 
office  0f  an  advocate  till  thef  were  fixceen  years  (landings  at 
which  tioie,  according  to  Fortefcue^  they  might  be  called 
to  the  ilate  and  degree  of  ferjeants,  or  Jervientes  ad  legem. 
How  antient  and  honourable  this  ftate  and  degree  is,  with  the 
form,  fplendor,  and  profits  attending  it,  hath  been  fo  fully 
difplayed  by  many  learned  writers',  that  it  need  not  be 
here  eulaiged  on  (a).  I  (hall  only  obferre,  that  ferjeaots  at 
law  are  bound  by  a  folcmn  oath  ^  to  do  their  duty  to  their 
clients :  and  that  by  cuftom  "  the  judges  of  the  courts  of 
Weftminfter  are  always  admitted  into  this  Tcnerable  order, 
before  they  are  advanced  co  the  bench;  the  original  of  whkh 
was  probably  to  qualify  the  pt/i/ni  barons  of  the  exchequer  to 
become  juftices  of  alTife  according  to  the  exigence  of  the  fta** 

^  See  Vol.  I.  introd.  §  z.  printed  in  1 765,  entitled,  <*  obfervationt 

.  '  dt  LL.  c  50t  **  touching  xht  antiquity  and  dignity  of 

■  f  ortcfc.  iild*     10  Rep  pref.  Dug-  •<  tike  degree  of  feijeant  at  law.** 

dal.  Orlg.  J  arid.    To  whi(;h   may  be  *  1  loft.  214. 

added  a  »a6l  by  the  late  ferjeant  Wynne,  "  Foz  teic.  c.  50. 


originally  evaded.    The  2  Geo.  II.  c.  23.  requires  that  every 

perfon  admitted  an  attorney  (hall  have  been  bound  to  ferve  as  • 

clerk  to  aa  attorney  for  five  years,  and  (hall  have  continued  in 

flich  fervice  for  five  years ;  and  the  court  of  King's  Bench  thought 

themfelves  bound  to  ibike  an  attorney  off  the  roll  of  attorneys  of 

that  court,  who  had  ferved  part  of  the  time  with  another  mafter, 

but  with  the  confent  of  the  firft.   7  7*.  it.  456.     But  a  bill  is  now 

pending  in  parliament  to  give  relief  in  fuch  cafes  in  future. 

For  regulations  refpeding  attomeyst  fee  Burnt  th.^^Uormy, 

(2)  The  influence  and  authority  which  advocates  ufually  ac- 

f|uire  in  popular  ftatest    is  elegantly  defcribed  by  Giaaaone: 

S'aggiuogea,  che  colaro>  ehe  (apevan  ben   aringare,   avean  un 

gran  vantaggio  nell'  affemblee  del  popolo,  il  quale  fi  meqa  voIoa- 

tteri  per  I'orecchie ;  onde  awiene  che  nello  ftato  pcpolare  gli 

avvocati  fotto  ordinariamcnte  qu^gU,  chi  banno  piu.  poua»i»  ed 

autfiritau    I^b*  IL  c«  6« 

tute 
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ttite  of  14  Edw.  in.  c.  16.  From  both  thefe  degrees  feme  vn 
ttfuall J  fele£ted  to  be  bis  majefty's  counfel  learned  in  the  law  ; 
the  rvro  principal  of  whom  are  called  his  attorney^  and  foli* 
citor«  general.  The  firft  king's  counfel,  under  the  degree 
of  feijeant,  was  fir  Francis  Bacon^  who  was  made  fo  honorU 
smtfa^  without  either  patent  or  fee  *^ ;  fo  that  the  firft  of  the 
modem  order  (who  are  now  the  fworn  fenrants  of  the  crown, 
with  a  (landing  falary)  feems  to  haYC  been  fir  Francis  Norths 
afterwards  lord  keeper  of  the  great  feal  to  king  Charles  11  *« 
Thefe  king's  counfel  anfwer  in  fome  meafure  to  the  advo* 
cates  of  the  revenue^  advocatififci^  aniong  the  Romans.  For 
they  muft  not  be  employed  in  any  caufe  againft  the  crowa 
without  fpecial  licence  (3} )  in  which  reftridion  they  agree 
with  the  advocates  of  the  fifc^^ :  but  in  the  imperial  law  the 
prohibition  was  carried  iUll  farther,  and  perhaps  was  more  for 
the  dignity  of  the  fovereign  \  for,  excepting  fome  peculiar 
caufes,  the  fifcal  advocates  were  not  permitied  to  be  at  all  con- 
cerned in  private  fuits  between  fubje£land  fubje£l'.  A  cuflom  P  28  1 
has  of  late  years  prevailed  of  granting  letters  patent  of  precede 
cnce  to  fuch  barrifterSf  as  the  crown  thinks  proper  to  honour 
With  that  mark  of  diftin£lion  :  whereby  they  are  entitled  to 
foch  rank  and  pre-audience  ^  as  are  affigned  in  their  i«fpec« 
tive  patents :  fomctimes  next  after  the  king's  attorney  gene- 
nXf  but  nfually  next  after  his  majefty's  counfel  then  being. 

^  See  Ut  Icttcn.  256.  4.  The  king*!  attorney  geaesal. 

'  See  bit  life  by  Roger  North.  37.  5.  Tho  king*!  folicitor  geaer»L 

f  CcJ.  ft.  9.  t.  6.  The  king*t  ferjnnti. 

•  /ML  s.  7. 13.  7«  The  king*!  counfel,   with  th« 

*  Pre-aiMiieoce  in  the  courts  11  rac-  queen^t  attoraqr  and  foUdtor* 
feooed  of  fo  muih  oonfequeiicey  that  it  S«  Sojeanta  at  law* 

nay  DOC  be  amirs  to  fubjoin  a  ihort  table  9.  The  recorder  of  London. 

mi  the  precedence  which  ufaally  obtaba  10.  Advocates  of  the  dvil  law* 

ihcpraailcn.  it.  Barriftcrt. 

s«  Thckiiig*a  piemier  ierjeant  (lb  Inthecourtofezche^ertwoofliieiiMft' 

conAttuccd  by  fprcial  patent).  cxperieneed  barriftets»  callad  the  ^« 
s.  The  king*8  antient  ferjeant^  or  '  maa  and  the  tuh^mm  {(nm  tl^e  placet 

tho  ddcft  among  the  kiog*s  fer-  in  which  they  fit}  hsTe  alfo  a  pieccdeacc 

jcanta.  in  motions. 
3*  The  kmg^s  advocate  geoertl. 


(3)  Hence  none  of  the  lung's  cminfei  can  puUicly  pkad  in 
«ouft  for  a  prifoner,  or  a  defendant  in  a  ciiminal  pn»lecution» 
wztbout  a  licence^  which  is  never  refufed;  but  an  «*«p»«<*^  of 
about  9/,  muft  be  incurred  in  obtaining  it. 

Thefc 
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^cfc  (as  wcil  as  the  queen's  attorney  and  folicitor  general  ^) 
tank  pVomifcuoufly  with  the  king's  counfel,  and  togethei' 
with  them  fit  within  the  bar  of  the  refpe£live  courts  :  but 
receive  no  falafies,  and  afe  not  fworii ;  and  therefore  are  at 
liberty  to  be  tettiined  iii  caufes  againft  th^  crown*  And  all 
Other  ferjeants  and  barrifters  indifcriniinately  (excefit  in  th^ 
court  of  common  pleas,  where  only  fefjeants  are  admitted) 
ntaytake  upon  rhem  the  (iroteflion  and  defence  of  any  fuitorsy 
irhethet  plaintiff  Or  defendant :  who  afe  therefore  Called  theit 
clients^  like  the  dependants  upon  the  antienC  Roman  orators. 
Tbofe  indeed  praAifed  gratis^  for  honour  merely,  or  at  mod 
for  the  fake  of  gaining  influence  :  and  fo  likewifc  it  is  efta- 
bliflied  with  us^,  that  a  counfcl  can  maintain  no  a£lion  for 
-  his  fees  (4 ) ;  which  are  given,  not  as  locotio  vel  conduBio^  but  as 
quiddam  honorarium  ;  not  as  a  falary  or  hire,  but  as  a  mere  * 
gratuity,  which  a  counfellor  cannot  demand  without  doing 
wrong  to  his  reputation  ^  \  as  is  alfo  laid  down  with  regard 

*  to  advocates  in  the  civil  law  *,  whofe  ionorarium  was  directed 

by  a  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten  thoufand 

C    29    ]  feftcrces,  or  about  80  /.  of  Englifli  money  ^  (5 ).  And,  in  order 

*    ^  Seld.  tit.  hon.  i.  6.  7.  «  Ff.  11.  61. 

c  Oavis  pref.  z%,     I  Ch.  Rep.  33.  '  Tac.  ar.n.  /.  il. 

**  Daili.  23. 


(4)  Upon  the  fame  principle  a  phyfjcian  cannot  maintain  aa 
aftion  for  his  fees.     4  T.  /?.  317. 

(5)  The  circun:ftanccs  which  led  to  this  decree,  as  recorded  by 
.Tacitu3,  deferve  to  be  mentioned.  Samius,  a  Roman  knight  of 
diliindlion,  having  given  Suilius  a  fee  of  three  thoufand  guineas  to 
undertake  his  defence,  and  finding  that  he  w^as  betrayed  by  his  ad- 
vocate, ferro  in  domo  ejus  tncubutt.  In  confcqucncc  of  this  the 
fenate  infilled  upon  enforcing  the  Cincian  law,  qua  caveiur  anti- 
quit  us  f  nequis  ob  caiijam  orandam  pecuniam  dctiumve  accipiai* 

Tacitus  tlien  recites  the  arguments  of  thofe  who  (poke  againf! 
the  payment  of  fees,  and  of  tHofe  who  fuppcrted  the  pia^ice,  and 
concludes  with  telling  us,  that  Claudius  Csefar  thinking  that  there 
was  more  reafon,  though  lefs  liberality,  in  the  arguments  of  the 
latter,  capiaidis  pccuniis  pofuit  modum^  ^*fil^  od  dena  Jejlertia^  quern 
tgi'ijft  repdundarum  Unerentur,     i  jinn,  hb,  11,  c,^* 

But  befides  the  acceptance  of  fuch  immenfe  fees,  the  perfidy  ot 
advocates  had  become  a  common  tniBic ;  for  Tacitus  iatroducei 

the 
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to  encourage  due  freedom  of  fpeech  in  the  lawful  defence  of 
their  clients,  and  at  the  fame  time  to  give  a  check  to  the  un- 
fecmly  liccntioufnefs  of  proftitute  and  illiberal  men,  (a  few  of 
whom  may  fometimcrs  infinuate  themfelves  even  into  the  moft 
honourable  profeHions,)  it  hath  been  hold  en  that  a  counfel  is 
not  anfwerable  for  any  matter  by  him  fpoken,  relative  to  the 
caufe  in  hand,  and  fuggefted  in  his  clients  in{lru£lions ;  aK 
though  it  (hould  refiefl  upon  the  reputation  of  another,  and 
CTcn  prove  abfolutely  groundlefs  :  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  inllruftions  if  it  be 
impertinent  to  the  caufe  in  hand,  he  is  then  liable  to  an  ac- 
tion from  the  party  injured  s.  And  counfel  guilty  of  deceit 
or  collii/ion  arc  punifhable  by  the  ftatute  Weftm.  i.  3  Edw.  !• 
c.  28.  with  imprifonment  for  a  year  and  a  day,  and  perpetual 
(ilence  in  the  courts ;  a  puniihment  dill  fometimes  infll£led 
for  grofs  mifdemefnors  in  pra£lice  **. 

«  Cro.  Jac.  90.  *  Rayra.  376. 


the  fubjeft  by  obfcrving,  nee  qutdquam  puhUca  mercts  tarn  venalefuit 
quam  advocaterum  perfiSa.  To  the  honour  of  our  courts  the  cor- 
ruption of  judges  and  the  treachery  of  counfel  are  crimes  unheard 
of  in  this  country,  ^od  enim  eft  jus  civile  ?  ^uod  neque  tnfleQi 
^eaidy  neqw perfrin^ patenttdy  neque  adultcrari  pectmd  pojftt^  Cic.  pro 
Csecioa. 


Vol.  la  B 
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CHAPTER     THE     FOURTH. 

OF  THE  PUBLIC  COURTS  of  COMxMON 

LAW  AND  EQUITY. 


WE  are  next  to  confider  the  fcveral  fpccies  and  diftinc- 
tions  of  courts  of  judiccy  which  are  acknowleged 
and  ufed  in  this  kingdom.  And  thefe  are  either  fuch  as  are 
of  public  and  general  jurifdiflion  throughout  the  whole 
realm;  or  fuch  as  are  onlj  of  a  private  and  fpecial  jurifdic- 
tion  in  fomc  particVilar  parts  of  it.  Of  the  former  there  are 
four  forts ;  the  univerfally  eftabliflied  courts  of  common  law 
and  equity;  the  ecclefiaftical  courts;  the  courts  military; 
and  courts  maritime.  And,  firft,  of  fuch  public  courts  as 
are  courts  of  common  law  and  equity. 

The  policy  of  our  ancient  conftitution,  as  regulated  and 
eftabli(hed  by  the  great  Alfred,  was  to  bring  juftice  home  to 
every  man's  door,  by  conftituting  as  many  courts  of  judicature 
as  there  are  manors  and  townfliips  in  the  kingdom ;  wherein 
injuries  were  redrefied  in  an  eafy  and  expeditious  manner,  by 
the  fufirage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdi&ion, 
and  thofe  with  others  of  a  ftill  greater  power ;  afcending 
gradually  from  the  lowed  to  the  fupreme  courts,  which  were 
[31  ]  refpeftively  conftituted  to  correft  the  errors  of  the'  inferior 
ones,  and  to  determine  fuch  caufes  as  by  reafon  of  their 
weight  and  difficulty  demanded  a  more  folemn  difcuffion. 
The  court  of  juftice  flowing  in  large  ftreams  from  the  king^ 
as  the  fountain,  to  his  fuperior  courts  of  record ;  and  being 
then  fubdivided  into  fmaller  channcFs,  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  watered  and  re- 
freflied.  An  inftitution  that  feems  highly  agreeable  to  the 
dictates  of  natural  reafon,  as  well  as  of  more  enlightened  po- 

licjr; 


Ch.  4*  W  R  o  N  o  s*  31 

licy ;  beiog  equally  fimilar  to  that  which  prevailed  ih  Mexico 

and  Peru  before  they  were  difcovered  by  the  Spaniards,  and  to 

that  which  was  eftabliihed  in  the  Jewi(h  republic  by  Mofes. 

In  Mexico  each  town  and  province  had  it's  proper  judgeSf 

vrho  heard  and  decided  caufes,  except  when  the  point  in  liti« 

gation  was  too  intricate  for  their  determination;  and  then  it 

was  remitted  to  the  fupreme  court  of  the  empire^  eftabliflied 

in  the  capital,  and  confiding  of  twelve  judges  *•     Peru,  ac« 

cording  to  Garcilaflb  de  Vega,  (an  hiftorian  defcended  from 

the  ancient  Incas  of  that  country,)  was  divided  into  fmall  dif* 

tri£ls  containing  ten  families  each,  all  regiftred,  and  under 

one  magiftrate ;  who  had  authority  to  decide  little  differences 

and  punifli  petty  crimes.     Five  of  thefe  compofed  a  higher 

clafs  of ^ty  families ;  and  two  of  thefe  lait  compofed  another 

called  a  hundred.     Ten  hundreds  conftituted  the  largeft  divi* 

fion,  confiding  of  a  iboufand  families ;  and  each  divifion  had 

it's  feparate  judge  or  magidrate,  with  a  proper  degree  of  fub« 

ordination  ^.    In  like  manner  we  read  of  Mofes,  that,  find* 

ing  the  fole  adminidration  of  juftice  too  heavy  for  him,  he 

M  chofe  able  men  out  of  all  Ifrael,  fuch  as  feared  God,  men    ' 

«  of  truth,  hating  covetoufnefs;  and  made  them  heads  over 

<^  the  people,  rulers  of  thoufands,  rulers  of  hundreds,  rulers 

**  of  fifties,  and  rulers  of  tens:  and  they  judged  the  people 

**  at  all  feafons;  the  hard  caufes  they  brought  unto  Mofes^ 

"  but  every  fmall  matter  they  judged  themfelves  ^!*    Thefe 

inferior  courts,  at  lead  the  name  and  form  of  them,  dill  con- 

tinoe  in  our  legal  conditutlon :  but  as  the  fuperior  courts  of 

record  have  in  praflice  obtained  a  concurrent  original  jurif-  [    3a   3 

didion  with  thefe;  and  as  there  is  befides  a  power  of  remov« 

ing  plaints  or  adiions  thither  from  all  the  inferior  jurifdic* 

lions ;'  upon  thefe  accounts  (among  others)  it  has  happened 

that  thefe  petty  tribunals  have  fallen  into  decay,  and  almoft 

into  oblivion:  whether  for  the  better  or  the  worfe,  may  be 

matter  of  fome  fpeculation;  when  we  confider  on  the  one 

hand  the  increafe  of  expenfe  and  delay,  and  on  the  other  the 

more  able  and  impartial  declfion,  that  follow  from  this  change 

of  jarifdiAion. 

•  Mod.  Un.  Hift.  xixviii.  469.  <  Szod.  c.  iS. 

*  Uid.  zxxis.  14. 

D  2  Tll£ 
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The  order  I  fhall  obferve  in  difcoiirfing  on  thefe  fcveral 
courts,  conftituted  for  the  redrefs  of  civil  injuries,  (for  .with 
thofe  of  a  jurifdi£lion  merely  criminal  I  (hall  not  at  prefent 
concern  myfelfi)  will  be  by  beginning  with  the  lowed,  and 
thofe  whofe  jurifdiAion,  though  public  and  generally  dif* 
perfed  throughout  the  kingdom^  is  yet  (with  regard  to  each 
particular  court)  confined  to  very  narrow  limits  s  and  fe 
afcending  gradually  to  thofe  of  the  moll  exten&ve  and  tran- 
fcendant  power. 

I.  The  lowed,  and  at  the  fame  time  the  moft  expeditious^ 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
piepoudre y  curia  pedis  pulverizati :  fo  called  from  the  dufty  feet 
of  the  fuitors;  or  according  to  fir  Edward  Coke"*,  becaufe 
judice  is  there  done  as  fpeedily  as  dud  can  fall  from  the  foot* 
Upon  the  fame  principle  that  judicc  among  the  Jews  was 
adminiftered  in  the  gate  of  the  city*^,  that  the  proceedings 
might  be  the  more  fpecdy  as  well  as  public.    But  the  etymo* 
logy  given  us  by  a  learned  modern  writer^  is  much  more 
ingenious  and  fatisfa£tory ;  it  being  derived,  according  to 
him,  from  pied puldre.iHx^  (a  pedlar,  in  old  Eiench,)  and  there- 
fore fignifying  the  court  of  fuch  petty  chapmen  as  refqrt  to 
fairs  or  markets.     It  is  a  court  of  record,  incident  to  every 
fair  and  market  \  of  which  the  deward  of  him,  who  owns  of 
L    33    3  ^^^  ^^  ^^^  ^^  *^^  market,  is  the  judge :  and  it's  jurifdi&ioa 
extends  to  adminider  judice  for  all  commercial  injuries  done 
in  that  very  fair  or  market,  and  not  in  any  preceding  one* 
So  that  the  injury  mud  be  done,  complained  of,  heard,  .and 
determined,  within  the  compafs  of  one  and  the  fame  day, 
unlefs  the  fair  continues  longer.     The  court  hath  cognizance 
of  all  matters  of  contra£):  that  can  poflibly  arife  within  the  pre- 
tXtiQ.  of  that  fair  or  market;  and  the  plaintiff  mud  make  oath 
that  the  caufe  of  an  a£lion  arofe  there  s.     From  this  court  a 
nvrit  of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at 
Wtdminder^;    which  are  now  alfo  bound  by  the  datutc 

ip  Geo.  III.  c.  70.  to  iiTue  writs  of  execution,  in  aid  of  its 

•    •        •  ■ 

«•  4  Inft.  27*.  %  But.  17  Edw.  IV.  c.  s. 

«  Kuih.  c.  4.  fc  Cro.  ElUt  773* 

'  £arrIngton%  obftrfat.  on  the  ftat*  ^37. 

proce&> 
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procefs,  after  judgment,  where  the  pcrfon  or  cffe£ls  of  the 
defendant  are  not  within  the  limits  of  this  inferior  jurifdic- 
tiotiy  which  may  pofRbly  occafion  the  revival  of  the  pradice 
and  proceedings  in  thefe  courts,  which  arc  now  in  a  manner 
forgotten.  The  reafon  of  their  original  inditution  feems  to 
have  been,  to  do  juftice  expcditioufly  among  the  variety  of  per- 
ibns,  that  refort  from  diftant  places  to  a  fair  or  market:  fmce 
it  is  probable  that  no  other  inferior  court  might  be  able  to 
fcTYC  it's  procefs,  or  execute  it's  judgments,  on  both  or  per- 
haps either  of  the  parties ;  and  therefore,  unlefs  this  court 
had  been  ere£bed,  the  complaint  mull  neceflarily  havereforted 
even  in  the  firft  inftance  to  fome  fuperior  judicature* 

II.  The  court'baron  is  a  court  incident  to  every  manor  in 
the  kingdom,  to  be  holden  by  the  (teward  within  the  faid 
manor.  This  court-baron  is  of  two  natures  ^ :  the  one  is  a 
cuftomary- court,  of  which  we  formerly  fpoke  •*,  s^)pertain- 
ing  entirely  to  the  copyholders  in  which  their  eftates  are 
transferred  by  furrender  and  admittance,  and  other  matters 
tranfa£led  relative  to  their  tenures  only.  The  other,  of 
which  we  now  fpeak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  borons,  by  which  name  the  freeholders  were 
fometimes  anticntly  called ( i) :  for  that  it  is  held  before  the 
freeholders  who  owe  fuit  and  fervice  to  the  manor,  the  ftew-  [  34  1 
ard  being  rather  the  regidrar  than  the  judge.  Thefe  courts, 
though  in  their  nature  di(lin£t,  are  frequently  confounded 
together.  The  court  we  are  now  confidering,  viz*  the  free- 
holder's court,  wascompofedof  the  lord's  tenants,  who  were 
the  pares  of  each  other,  and  were  bound  by  their  feodal  te- 

*  Co.  Lttt,  58.  ^  Book  n.  ch.  4  ch.  6.  aiul  cb.  s«. 


( I )  All  the  freeholders  of  the  king  were  called  barons,  but  the 
lEdttor  18  not  aware  that  it  appears  from  any  authority  that  this 
word  was  ever  applied  to  thofe  who  held  frcehold9»*of  a  fubje8. 
See  an  account  of 'the  antient  barons,  i  voU  398.  n.  3.  It  feems 
to  be  the  more  obvious  explanation  of  the  court -baron,  that  it  was 
the  court  of  the  baron  or  lord  of  the  manor,  to  which  his  freehold- 
ers owed  fuit  and  fervice.  lu  like  manner  we  fay  the  king's  court 
and  the  flieriff's  court. 

D  3  nure 
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nure  to  allift  (heir  lord  in  the  difpcofation  of  domeftic  juftice. 
This  was  formerly  held  every  three  weeks ;  and  it's  moft.im- 
portant  bufinefs  is  to  determine,  by  writ  of  right,  all  contro- 
veriies  relating  to  the  right  of  lands  within  the  manor.  It 
may  alfo  hold  plea  of  any  perfonal  a&ions,  of  debt,  trefpafs 
on  the  cafe,  or  the  like,  where  the  debt' or  damages  do  not 
amount  to  forty  (hillings '  i  which  is  the  fame  fum,  or  three 
marks,  that  bounded  the  jurifdi£lion  of  the  antient  Gothic 
courts  in  their  loweft  inftance/  or  JUrding- courts^  fo  called, 
becaufe  four  were  inftituted  within  every  fuperior  diftriA  or 
hundred*".  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county  court  by  a  precept  from  the  (heriflF 
called  a  tolt  \  ^^  quia  to/lit  atque  eximit  caufam  e  curia  ha" 
**  ronum?C^  And  the  proceedings  in  all  other  a£bions  may 
be  removed  into  the  fuperior  courts  by  the  king's  writs  of 
fone^y  or  accedas  a4  curiam^  according  the  nature  of  the 
fuit^.  After  judgment  given,  a  writ  alfo  oi falfe  judgment 
^ies  to  the  courts  at  Weftminfter  to  rehear  and  review  the 
caufe,  and  not  a  wfit  of  error ^  for  this  is  not  a  court  of  re- 
cord :  and  therefore,  in  fome  of  thefe  writs  of  removal,  the 
firft  dire^ion  given  is  to  caufe  the  plaint  to  be  recorded,  re* 
cordari  facias  loquelam, 

III.  A  HUNDRED  court  is  only  a  larger  court -baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead  of 
a  manor.  The  free  fuitors  are  here  alfo  the  judges  and  the 
fteward  the  regiftrar,  as  in  the  cafe  of  a  court  baron.  It  is 
likewife  no  court  of  record  5  refembling  the  former  in  all 
points,  except  that  in  point  of  territory  it  is  of  a  greater  ju« 
rifdidion  *•  This  is  faid  by  fir  Edward  Coke  to  have  been 
derived  out  of  the  county  court  for  the  eafe  of  the  people,  that 
they  might  have  juftice  done  to  them  at  their  own  doors, 
without  any  charge  or  lofs  of  time'  \  but  it's  inftitution  was 
probably  co-eval  with  that  of  hundreds  tliemfelvcs,  which 
were  formerly  obferved  "  to  have  been  introduced  though  not 

'  Finch.  148.  4  F.  N.  B.  4.  70.  Fioch«  L.  444, 445. 

"»  Sciernhook  dejureCotb,  L  i.  c,  a.  '  F.  N.  B.  18. 

o  FN.B.  3,4.  See  append.  No.  I.  ^.  x.  *  Fioch.  L.  148.    4  loft.  267. 

®  3  Rep.  pref.  *  1  Inft.  71. 

f  See  ippend.  No.  I.  §.  3.  7  Vo).  1.  pig.  ii6. 

inrented 


Ch.  4*  Wrongs*  35 

inFcnted  by  Alfred,  being  derived  from  the  polity  of  the  an« 
txent  Germans*  The  ceniem,  we  may  remember,  were  the 
principal  inhabitants  of  a  diftriA  compofed  of  different  vil- 
lages, originally  in  number  an  hundred,  but  afterwards  only 
called  by  that  name°;  and  who  probably  gave  the  fame  de- 
nomination to  the  diftri£fc  out  of  which  they  were  chofen. 
Caefar  fpeaks  pofitively  of  the  judicial  power  exercifed  in  ibeir 
hundred  courts  and  courts-baron.  **  Principes  regionum,  at" 
'*  que  pagcrumy^  (which  we  piay  fairly  conftrue,  the  lords 
of  hundreds  and  manors^)  ^'  inter  fuos  jus  dicunt,  controverfi^ 
^  afqut  minuftnt  ^Z'  And  Tacitus,  who  had  examined  their 
conftitution  (till  more  attentively,  informs  us  not  only  of  the 
authority  of  the  lords,  but  of  that  of  the  centeni,  the  hun* 
dredors,  or  jury ;  who  were  taken  out  of  the  common  free- 
holdersy  and  had  themfelves  a  ihare  in  the  determination. 
**  Eliguntur  in  ccnciliis  et  principes,  qui  jura  per  pagos  vicofqut 
**  reddunt :  centenijingulisy  ex  plebe  comites,  confiUum  Jimul  et 
'*  auSioritas,  adfunt^!*  This  hundred-court  was  denomi- 
nated haereda  in  the  Gothic  conftitution  '.  But  this  court, 
as  caufes  are  equally  liable  to  removaj  from  hence,  as  from  ' 
the  common  court-baron,  and  by  the  fame  writs,  and  maf 
alfo  be  reviewed  by  writ  of  falfe  judgment,  is  therefore  fallen 
into  equal  difufe  with  regard  to  the  trial  of  a£tions. 

IV.  The  county  court  is  a  court  incident  to  the  jurifdic- 
don  of  the  (heriff.  It  is  not  a  court  of  record,  but  may  hold 
pleas  of  debt  or  damages  under  the  value  of  forty  (hillings'.  [  36  1 
Over  fome  of  which  caufes  thefe  inferior, courrs  have,  by  the 
cxprefs  words  of  the  ftatute  of  Gloucefter*,  ajurifdi^^ion 
totally  exclufive  of  the  king's  fuperior  courts*  For  in  order 
to  be  entitled  to  fue  an  adion  of  trefpafs  for  goods  before  the 
king's  jufticiarsy  the  plaintiff  is  difef^ed  to  make  affidavit  that 
the  caufe  of  a£lion  does  really  and  bona  fide  amount  to  40  /.  ; 
which  affidavit  is  now  unaccountably  difufed^,  except  in  the 

"  Centeni  txfingulh  fagii  junty  \d^ut  ^  de  Mjib.  German*  r.  13* 

iffmm  inter  juos  vecaniur ;  r/, quodpt'tmo  y  Stirrohook.  /.  i«  e.  2. 

mpntruM  fuity  jam  nomen  et  barter  ejl,  ^4iDft.2r-6. 

Tac.  de  mtr.  Germ.  c.  6.  *  6  £dw.  I.  c.  8. 

^  d€  bell,  CalL  /.  6.  c,  2%,  ^  %  iaft.  391. 

D  4  court 


36  pRiVATB  Book  IIL 

court  of  exchequer  (2).  The  ftatutc  alfo  43  Eliz.  c.  6.  which 
gives  the  judges  in  many  perfonal  aAions,  where  the  jury 
aflefs  lefs  damages  than  /\os.  a  power  to  certify  the  fame  and 
abridge  the  plaintiff  of  his  full  cofts,  was  alfo  meant  to  pre- 
vent vexation  by  litigious  plaintiffs;  who,  for  purpofes  of 
mere  oppreffion,  might  be  inclinable  to  inftitute  fuits  in  the 
fuperior  courts  for  injuries  of  a  trifling  value.  The  county 
court  may  alfo  hold  plea  of  many  real  a£lions,  and  of  all 
perfonal  actions  to  any  amount,  by  virtue  of  a  fpecial  writ 
called  VLJu/NcifSi  which  is  a  writ  empowering  the  flierifF  for 
the  fake  of  difpatch  to  do  the  fame  juftice  in  his  county 
court,  as  might  otherwife  be  had  at  Wcftminfter^  The 
freeholders  of  the  county  are  the  real  judges  in  this  court, 
and  the  (heriff  is  the  minifterial  officer.  The  great  conflux  . 
of  freeholders,  which  are  fuppofed  always  to  attend  at  the 
county  court,  (which  Spelman  czWs  forum  pleheiae  jujlitiae  ei 
theatrum  comitivae poteJ}atis^y)  is  the  reafon  why  all  ads  of 
parliament  at  the  eud  of  every  feffion  were  wont  to  be  there 
publiftied  by  the  (herifF;  why  all  outlawries  of  abfconding 
offenders  are  there  proclaimed ;  and  why  all  popular  eleflions 
which  the  freeholders  are  to  make,  as  formerly  of  iheriffs 
and  confervators  of  the  peace,  and  dill  of  coroners,  verder* 
ors,  and  knights  of  the  (hire,  muft  ever  be  made  in  pleno 
comitatUy  or,  in  full  county  court-  By  the  ftatute  2  Edw.  VI. 
c.  2;.  no  county  court  fliall  be  adjourned  longer  than  for 
one  month,  confiding  of  twenty-eight  days.  And  this  was 
t  37  3  ^^fo  ^he  anticnt  ufage.  as  appears  from  the  laws  of  king  Ed- 
ward the  elder  • :  *^  prnepofitus  (that  is,  the  (heriff)  ad  quar* 
•'  tarn  circiter fepiimanam  frequentem  populi  concionem  cehhraio: 
**  cuiquejus  dicito  ;  litefqueftngulas  dirimitoy  In  thofe  times 
the  county  court  was  a  court  of  great  dignity  and  fplendor, 
the  bifhop  and  the  ealdorman  (or  earl)  with  the  principal 

*  finch   318.  F.N.  B.  151.  ^  Clcjf.  v.  cotnitafus,  *  (..ik. 


(2)  But  if  an  a6lion  is  inilitutcd  in  any  of  the  courts  of  Weft- 
miiifter,  and  if  the  defendant  makes  an  a(Edavit  that  the  debt  is 
under  40/.  the  proceedings  will  b«  flayed>  unlcfs  the  plaintiff  will 
ilfo  mzikc  an  afiBdavJt  to  the  contrar)',  4  T,  R,  495.  5  T.  if.  64. 
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men  of  the  (hire  fitting  therein  to  adminifter  juftice  both  in 
lay  and  ccclefiaftical  caufes  *^.  But  it's  dignity  was  much 
impaired,  when  the  bifiiop  was  prohibited  and  the  earl  ne- 
glected to  attend  it.  And,  in  modern  times,  as  proceedings 
are  removeable  from  hence  into  the  king's  fuperior  courts, 
by  writ  oi  pone  or  recordari^,  in  the  fame  manner  as  from 
hundred  courts,  and  courts-baron  ;  and  as  the  fame  writ  of 
falfe  judgment  may  be  had,  in  nature  of  a  wri  of  error;  thii 
has  occadoned  the  fame  difufe  of  bringing  adtions  therein^ 

These  are  the  feveral  fpecies  of  common  law  courtSj 
which  though  difperftKl  univcrfally  throughout  the  realm, 
are  neverthelefs  of  a  partial  jurifdiction,  and  confined  to  par- 
ticular diftrifls:  yet  communicating  with,  and  as  it  were 
members  of,  the  fuperior  courts  of  a  more  extended  and 
general  nature;  which  are  calculated  for  the  adminiftration 
of  redrcfs,  not  in  any  one  lordfhip,  hundred,  or  county  only, 
but  throughout  the  whole  kingdom  at  large.  Of  which  fort  is, 

V.  The  court  of  common  p/eas^  or,  as  it  is  frequently 
termed  in  law,  the  court  of  common  hench^ 

Bt  the  ancient  Saxon  conftitution  there  was  only  one  fu- 
perior couit  of  juftice  in  the  kingdom;  and  that  court  had 
cognizance  both  of  civil  and  fpiritual  caufes:  Ws.  the  ivitlena^ 
gemoUy  or  general  council,  which  aflembled  annually  or  oftcn- 
cr,  wherever  the  king  kept  his  Chriftmas,  Eafter,  or  Whitfun- 
tide,  as  well  to  do  private  juftice  as  to  confult  upon  public 
bufinefs.  ^  At  the  conqueft  the  ccclefiaftical  jurifdiftion  was 
diverted  into  another  channel ;  and  the  conqueror,  fearing  £  38  ] 
danger  from  thefe  annual  parliaments,  contrived  alfo  to  fepa- 
rate  their  minifterial  power,  as  judges,  from  their  delibera- 
tive, as  counfellors  to  the  crown.  He  therefore  cftabliflied 
a  conftant  court  in  his  own  hall,  thence  called  by  Brafton** 
and  other  antient  authors  aula  regia  or  aula  regis.  This  court 
was  compofed  of  the  king's  great  officers  of  ftate  refident  in 
his  palace,  and  ufually  attendant  on  his  perfon  :  fuch  as  the 
lord  high  conftabie  and  lord  marefchal,  who  chiefly  prefided 

* LL.  Sadgari,  r.  5.  *  /.  3.  rr,  i.  #.  7. 

•  F.  N,  B.  70.    Fwfih.  445. 
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in  nutters  of  honour  and  of  arms  i  determining  according  to 
the  law  military  and  the  law  of  nations*  Befides  thefe  there 
were  the  lord  high  ftfBward,  and  lord  great  chamberlain ;  the 
fteward  of  the  houfliold  $  the  lord  chancellor,  whofe  peculiar 
buGnefs  it  was  to  keep  the  king's  feal,  and  examine  all  fuch 
writs,  grants,  and  letters,  as  were  to  pafs  under  that  autho* 
tttji  and  the  lord  high  treafurer,  who  was  the  principal  ad- 
vifer  in  all  matters  relating  to  the  revenue.  Thefe  high 
officers  were  affifted  by  certain  perfons  learned  in  the  laws, 
who  wtre  called  the  king's  juftictars  or  juftices ;  and  by  the 
greater  barons  of  parliament,  -all  of  whom  had  a  feat  in  the 
aula  r^gia,  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  dilBculty.  All  thefe 
in  their  feveral  departments  tranfa£ted  all  (ecular  bufinefs  both 
criminal  and  civil,  and  likewife  the  matters  of  the  revenue : 
and  over  all  preGded  one  fpecial  magiflrate,  called  the  chief 
jufticiar  or  capitalis  juftieiarius  totius  Angliae:  who  was  alfo 
the  principal  minider  of  (late,  the  fecond  man  in  the  king- 
dom, and  by  virtue  of  his  office  guardian  of  the  realm  in  the 
king's  abfence.  And  this  officer  it  was,  who  principally  de- 
termined all  the  vaft  variety  of  caufes  that  arofe  in  tliis  ex- 
tenfive  jurifdi£tion ;  and  from  the  plenitude  of  his  power 
grew  at  length  both  obnoxious  to  the  people,  and  dangerous  to 
the  government  which  employed  him  J. 

This  great  univerfal  court  being  bound  to  follow  the 
king's  houOiold  in  all  his  progrefles  and  expeditions,  the  trial 
r  2p  ]of  common  caufes  therein  was  found  very  buKthenfome  to 
the  fubjeft.  Wherefore  king  John,  who  dreaded  alfo  the 
power  of  the  jufticiar,  very  readily  confented  to  that  article 
which  now  forms  the  eleventh  chapter  of  magna  carta^  and 
ena£ks,  ^^  xh^tcommnmaplacitanonfequantur  curiam  regis^  fed 
<<  teneaniur  in  aliquo  loco  certoJ^  This  certain  place  was  cfta« 
blifhed  in  Weflminflerhall,  the  place  where  the  aula  regis 
originally  fate,  when  the  king  refided  in  that  city  ;  and  there 
it  hath  ever  fince  continued.  And  the  court  being  thus  ren- 
dered fixed  and  ftationary,  the  judge  became  fo  too,  and  a 
chief  with  other  juftices  of  the  common  pleas  was  thereupon 

i  Spelm.  G.'.  331,  »|  3.    Cilb.  Hlft*  C.  ?•  intiod.  17. 
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appointed ;  with  jurifdiflion  to  hear  and  determine  all  plea^ 
of  land,  and  injuries  merely  civil  between  fubje£):  and  fub* 
je£l«  Which  critical  eJftabltfliment  of  this  principal  court  of 
common  law,  at  that  particular  jun£lure  and  that  particular 
place,  gave  rife  to  the  inns  of  court  in  its  neighbourhood  % 
and,  thereby  toMcGting  together  the  whole  body  of  the  com<» 
mon  lawyers,  enabled  the  law  itfelf  to  withftand  the  attacks 
of  the  canonifts  and  civilians,  Ivho  laboured  to  extirpate  and 
deftroy  it'.  This  precedent  was  foon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  1302  fixed  the 
parliament  of  Paris  to  abide  conftantly  in  that  metropolis ; 
which  before  ufed  to  follow  the  perfon  of  the  king,  wherever 
he  went,  and  in  which  he  liimfelf  ufed  frequently  to  decide 
the  caufes  that  were  there  depending:  but  all  were  then  re«- 
ferred  to  the  fole  cognizance  of  the  parliament  and  it's  learned 
judges^.  And  thus  alfo  in  1495  the  emperor  Maximilian  L 
fixed  the  imperial  chamber  (which  before  always  travelled 
with  the  court  and  houlhold)  to  be  conftantly  held  at  Worms, 
from  whence  it  was  afterwards  tranflated  to  Spire  ^. 

The  au/a  regia  being  thus  dripped  of  fo  confiderable  a 
branch  of  it's  jurifdiflton,  and  the  power  of  the  chief  jufti- 
ciar  being  alfo  confiderably  curbed  by  many  articles  in  the 
great  charter,  the  authority  of  both  began*  to  decline  apace 
under  the  long  and  troublefome  reign  of  king  Henry  III.  [    40    ] 
And,  in  farther  purfuance  of  this  example,  the  other  feveral 
offices  of  the  chief  jufticiar  were  under  Edward  the  firft  (who 
sew  modelled  the  whole  frame  of  our  judicial  polity)  fub- 
divided  and  broken  into  diftind^  courts  of  judicature.     A 
court  of  chivalry  was  erefled,  over  which  the  conftable  and 
marefchal  prefided ;  as  did  the  fteward  of  the  houQiold  ovev 
another,  conftituted  to  regulate  the  king's  domeftic  fervants. 
The  high  fteward,  with  the  barons  of  parliament^  formed  an 
auguft  tribunal  for  the  trial  of  delinquent  peers ;  and  the  ba. 
rons  referved  to  themfelves  iaparliament  the  right  of  review- 
ing the  fentences  of  other  courts  in  the  laft  refort.  The  diftri- 
bution  of  common  juftice  between  man  and  man  was  thrown 

I  See  vol.  I.  iiitro<l.  §  i.  *  UUL  siiv.  467. 
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into  fo  provident  an  order,  that  the  great  judicial  officers  were 
made  to  form  a  cheque  upon  each  other :  the  court  of  chan- 
cery iffuing  all  original  writs  under  the  great  feal  to  the  other 
courts;  the  common  pleas  being  allowed  to  determine  all 
caufes  between  private  fubjefts;  the  exchequer  managing 
the  king's  revenue  j  and  the  court  of  king's  bench  retaining- 
all  the  jurifdidion  which  was  not  cantoned  out  to  other 
courts,  and  particularly  the  fuperintendence  of  all  the  reft  by 
\ray  of  appeal ;  and  the  fole  cognizance  of  pleas  of  the  crown 
or  criminal  caufes.     For  pleas  or  fuits  are  regularly  divided 
into  two  forts;  pleas  of  the  crowriy  which  comprehend  all 
crimes  and  mifdemefnors,  wherein  the  king  (on  behalf  of 
the  public)  is  the  plaintiff;  and  common  pieas^  which  include 
all  civil  aftions,  depending  between  fubjeft  and  fubjeft. 
The  former  of  thefe  were  the  proper  objedl  of  the  jurifdic- 
tion  of  the  court  of  king's  bench;  the  latter  of  the  court  of 
common  pleas:  which  is  a  court  of  record,  and  is  ftiled  by 
fir  Edward  Coke"  the  lock  and  key  of  the  common  law;  for 
herein  only  can  real  aflions,  that  is,  a£kions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought : 
.     and  all  other,  or  perfonal,  pleas  between  man  and  man  arc 
likewife  here  determined;  though  in  mod  of  them  the  king's 
bench  has  alfo  a  concurrent  authority. 

•I      The  judges  of  this  court  are  at  prefent  ■  four  in  number, 
^  one  chief  and  three  puifne  juftices,  created  by  the  king's  let- 

ters patent,  who  fit  every  day  in  the  fourjterms  to  hear  and 
determine  all  matters  of  la\v  nrifing  in  civil  caufes,  whether 
real,  perfonal,  or  mixed  and  compounded  of  both.  Thefe 
it  takes  cognizance  of,  as  well  originally,  as  upon  removal 
from  the  inferior  courts  before-mentioned.  But  a  writ  of 
error,  in  the  nature  of  an  appeal;  lies  from  this  court  into 
the  court  of  king's  bench. 

**  4  Inft.  97.  that  the  circuits  might  at  all  times  be 

■  King  Jamct  I.  during  the  greater  fuliy  fuppiied  with  judges  of  the  fuperior 

|>artuf  his  reign,  appoiaced  five  judges  in  courts.      Andy    in    fubfcqucnt  icign8» 

the  courts  of  kirg*s  bench  and  common  upon  the  permanent  indiipoHtion  of  9 

fieas,  for  the  benefit  (>f  a  cafting  voice  judge,  t  /$fch  bath  been  fomctimcs  ap<- 

iB  cak  of  adiffciCBce  in  optaion,  and  pointtd,    Raym.  475. 

VI.  The 
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VI.  The  court  of  kino's  bench  (fo  called  bccaufc  ihe 
king  ufed  formerly  to  fit  there  in  perfon%  the  ftile  of  the  court 
dill  being  coram  ip/o rege J{2)  is  the  fupreme  court  of  commoi> 
law  in  the  kingdom ;  confiding  of  a  chief  judice  and  three 
puifne  jufticeS)  who  are  by  their  oiEce  the  fovereign  confer- 
vators  of  the  peace  and  fupreme  coroners  of  the  land.  Yct»^ 
though  the  king  himfelf  ufed  to  fit  in  this  courts  and  ftill  is 
fuppofed  fo  to  do;  he  did  not,  neither  by  Jaw  is  he  empower- 
ed ^  to,  determine  any  caufe  or  motion,  but  by  the  mouth 
of  his  judges,  to  whom  he  hath  committed  his  whole  judicial 
auchority'i. 

•  4  Inft.  73.  cowt  of  king's  bench.    (See  the  recordi 

r  See  book  I.  ch.  7.    The  kiog  ufed  cited  4  Burr.  S5i.)(4).     And,  in  later 

to  decide  caufes  in  perfon  in  the  aula  rc»  times  James  I.  19  faid  to  have  fat  there 

£■«•     ''  In  cwr'iA  acmim  regis  iffe  in  pro*  in  perfjO)  but  was  informed  by  his  judges 

«  pria^fiaajura  dectrmtj*'*  (Dial*  St  that  he  could  not  deliver  an  opinion. 

ZcMuh,  /.  I.  ^  4.)   After  it's  dlflbluiion  4  4  In(L  71, 
kiof  Edward  1.  frequently  fat  in  the 


(3  )  Thi3  court  is  called  the  queen's  bench  in  the  reign  of  a  qucerr, 
and  dunug  the  prote6borate  of  Cromwell  it  was  ililed  the  upper 
bench* 

(4)  Lord  Mansfield 9  in  4  Burr^  85  [«  does  not  mean  to  fay,  nor 
do  the  records  there  cited  warrant  the  concluijon,  that  £d.  I.  ac- 
tually fat  in  the  king's  bench.  Dr.  Henry,  in  his  very  accurate 
Hiilory  of  Great  Bncain,  informs  us,  that  he  has  found  no  iu {lance 
of  any  of  our  kings  fitting  in  a  court  of  juHice  before  £d.  IV.  *<  A  nd 
**  Ed.  IV.  (he  fays)  in  the  fecond  year  of  his  reign,  fat  three  day« 
**  together,  during  Michaelmas  term,  m  the  court  of  king's  bench; 
*•  but  it  is  not  faid  that  he  interfered  in  the  bufinefs  of  the  court; 
«  and  as  he  was  then  a  very  young  man,  it  is  probable  that  it  was 
**  his  intention  to  learn  in  what  manner  juflice  was  adminiflered^ 
*•  rather  than  to  aA  the4)art  of  a  judge."    5  vol.  382.  410  edit. 

Lord  Coke  fays>  that  the  words  in  magna  chart a^  c.  29.  necfuper 
gum  ihimut  nee  fufer  eum  rmttenau  nifiy  ^r.  fignifying  that  we  fhail 
not  fit  in  judgment  ourfelvcs,  nor  fend  our  commiffioners  orjudget 
to  try  him.     a  Infl*  46. 

But  that  this  is  an  erroneous  conflrudlion  of  thefe  wordiB,  appears 

from  a  charter  granted  by  king  John  in  the  i6th  year  of  his  reign, 

which  \&  thus  cxprefTed,  nee  fufer  eos  per  'oim  'Del per  arma  ihimut  nifi 

fer  legem  regni  ncflri  vel  per  judicium  pariumjiiarum.    See  Int.  to  jBL 

Mag.  CL  p.  xiiL 
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This  courts  which  (as  we  have  faid)  is  the  remnant  of  the 
aula  regiaf  is  not,  nor  can  be,  from  the  very  nature  and 
conftitation  of  it,  fixed  to  any  certain  place,  but  may  follow 
the  king's  perfon  wherever  he  goes  5  for  which  reafon  all 
procef^  ifluing  out  of  this  court  in  the  king's  name  is  return- 
[  42  ]able  **  uUcunque  Juerimus  in  AngliaJ*  I c  hath  indeed,  for 
fome  centuries  pad,  ufually  fate  at  Wedminfter,  being  an  an- 
tient  palace  of  the  crown ;  but  might  remove  with  the  king 
to  York  or  Exeter,  if  he  thought  proper  to  command  it. 
And  we  find  that,  after  Edward  I.  had  conquered  Scotland, 
it  a£lually  fate  at  Roxburgh  \  And  this  moveable  quality, 
as  well  as  it's  dignity  and  power,  are  fully  expreifed  by  Brac- 
ton,  when  he  fays  that  the  juftices  of  this  court  are  /'  capi^ 
**  tales y  getter  ales  i  perpetui^  et  major es;  a  latere  regis  refidenies  : 
.  **  'qui  omnium  aliorum  torrigere  tenentur  injurias  et  errores  *.'* 
And  it  is  moreover  efpecially  provided  in  the  articuli  fuper 
cartas^  that  the  king's  chancellor,  and  the  juftices  of  his 
bench,  (hall  follow  him,  fo  that  he  may  have  at  all  times 
near  unto  him  fome  that  be  karned  in  the  laws* 

The  jurifditlion  of  this  court  is  very  high  and  tranfcend- 
ent.  It  keeps  all  inferior  jurifdi£lions  within  the  bounds  of 
their  authority,  and  may  either  remove  their  proceedings  to 
be  determined  here,  or  prohibit  their  progrefs  below.  It 
fuperintends  all  civil  corporations  in  the  kingdom.  It  com* 
mands  magiftrates  and  others  to  do  what  Itheir  duty  requires, 
in  every  cafe  where  there  is  no  other  fpecific  remedy.  It 
prote^is  the  liberty  of  the  fubjefi:,  by  fpeedy  and  fummary 
interpofition.  It  takes  cognizance  both  of  criminal  and  civil 
caufe^  i  the  former  in  what  is  called  the  crown-fide  or  crown- 
ofiice;  the  latter  in  the  plea-fide  of  the  court.  The  jurif- 
didiion  of  the  crown-fide  it  is  not  our  prefent  bufinefs  to 
confider ;  that  will  be  more  properly  difcufied  in  the  enfuing 
volume.  But  on  the  plea-fide,  or  civil  branch,  it  hath  an 
original  jurifdi£lion  and  cognizance  of  all  a£txons  of  trefpafs,  * 
or  other  injury  alleged  to  be  committed  vi  et  armis;  of 
af^ions  for  forgery  of  deeds,  maintenance,  confpiracy,  de- 

'  M.  XQ,  XI  £dw.  I.    HaleHUl, C.   '    •  /.  3.  c  10. 
L.  xoo.  ^  %%  Edw.  I,  c.  5. 
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ceit,  and  actions  on  the  cafe  which  allege  any  falfity  or 
fraud :  all  of  which  favour  of  a  criminal  nature,  although 
the  aAion  is  brought  for  a  civil  remedy;  and  make  the  de- 
fendant liable  in  ftri£lnefs  to  pay  a  fine  to  the  king,  as  well  C    43   3 
as  damages  to  the  injured  party  "•     The  fame  do£lrine  is  a^lfo 
now  extended  to  all  ad  ions  on  the  cafe  whatfoever^:  but 
no  a£lion  of  debt  or  detinue,  or  other  mere  civil  a£iion,  cani 
by  the  common  law  be  profecuted  by  any  fubjefl  in  this  courts 
by  9rigiaal  writ  out  of  chancery^  \  though  an  a£tion  of  debt^ 
given  hjjlatute^  may  be  brought  in  the  king's  bench  as  well 
as  in  the  common  pleas  ^     And  yet  this  court  might  always 
have  held  plea  of  any  civil  a£lion  (other  than  a£lions  real) 
provided  the  defendant  was  an  officer  of  the  court;  or  in  the 
cullody  of  the  marOial,  or  prifon-ke'eper,  of  this  court,  for 
a  breach  of  the  peace  or  any  other  offence  '•     And,  in  pro- , 
cefs  of  time,  it  began  by  a  fi£tion  to  hold  plea  of  all  per- 
ibnal  anions  whatfoever,  and  has  continued  to  do  fo  for 
ages':  it  being  furmifed  that  the  defendant  is  arrefted  for  a 
fappofed  trefpafs,  which  he  never  has  in  reality  committed ; 
and,  bdog  thus  in  the  cuftody  of  the  marflial  of  this  courts 
the  plaintiff  is  at  liberty  to  prgceed  againft  him  for  any  other 
pcrfonal  injury:  which  furmife,  of  being  in  the  marfliars 
cnftody,  the  defendant  is  not  at  liberty  to  difpute  ^     And 
thefe  fidions  of  law,  though  at  firft  they  may  ftartle  the  ftu« 
<lent,  be  will  find  upon  farther  confideration  to  be  highly 
beneficial  and  ufeful :  efpecially  as  this  maxim  is  ever  inva- 
mbly  obferved,  that  no  fi&ion  (hall  extend  to  work  an  injury ; 
it's  proper  operation  being  to  prevent  a  mifchief,  or  remedy 
an  inconvenience,  that  might  refult  from  the  general  rule  of 
law^.     So  true  it  is,  that  In  jiEHone juris  femper  fubJiJHt  aequi^ 
tas  *•    In  the  prefent  cafe,  it  gives  the  fuitor  his  choice  of 

■  Finch.  L.  198.     %  1  nft  %%,    Dy-  JiSidntm  mn  admittititr  frtha^ :  qmd 

^erfite  it  cmrtcu  C  hank  It  roj,  enim  egkergt  prthatk  vtritatit,  uhi  fi£^  ^ 

V  F.  N.  B  %fi.  9A.     I  LiJJy*  prad*  ad'uerfus  veritatem  JingUf    Nam  fefh 

Itcg.  503.  mhil  attud  tfi^  fuam  legit  ad^trfoi  verU 

*  4  Inft.  76.  Trye's  Jui  Filaiar.  lot.  tatem  in  re  p^pitli  txjufta  caufa  difp^fitk. 
r  Garth.  2^4.  (Gctbtfred,  in  Ff,  L  21.  t.  3.) 

*  4  laft.  ^l•  '3  Rep.  30.    %  Roll.  Rep.  502* 
«  Uid,  72.  '  X I  Rep.  5X.    Co.  Uct.  1  so. 

~*  T^u*  wo  In  the  cWil  law :  iontrt 

more 
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more  than  one  tribunal,  before  which  he  may  inftitute  his  ac* 
tion;  and  prevents  the  circuity  and  delay  of  jufticei  by  allow- 
r  44  3^'^S  ^'^^^  ^^^^  ^^  ^^  originally,  and  in  the  firft  inftance, 
commenced  in  this  court,  which  after  a  determination  in 
another,  might  ultimately  be  brought  before  it  on  a  writ  of 
error. 

For  this  court  is  likewife  a  court  of  appeal.  Into  which 
may  be  removed  by  a  writ  of  error  all  determinations  of  the 
court  of  common  pleas,  and  of  all  inferior  courts  of  record 
in  England  \  and  to  which  a  writ  of  error  lies  alfo  from  the 
court  of  king's  bench  in  Ireland(5).  Yet  even  this  fo  high 
and  honourable  court  is  not  the  dernier  refort  of  the  fubjed : 
for,  if  he  be  not  fatisfied  with  any  determination  here,  he 
may  remove  it  by  writ  of  error  into  the  houfe  of  lords,  or  the. 
court  of  exchequer  chamber,  as  the  c.^fe  may  happen,  ac« 
cording  to  the  nature  of  the  fuit,  and  the  manner  in  which 
It  has  been  profecuted. 

VIL  The  court  of  exchequer  is  inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to  the  common  pleas  alfoi 
but  I  have  chofen  to  conQder  it  in  this  order,  on  account  of 
it's  double  capacity,  as  a  court  of  law  and  a  court  of  equitjr 
alfo.  It  is  a  very  ancient  court  of  record,  fet  up  by  William 
the  conqueror*,  as  a  part  of  the  aula  regta^^  though  regu- 
lated and  reduced  to  it's  prefent  order  by  king  Edward  I'; 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties **.  It  is  called  the 
txchequtr^  fcacciariumy  from  the  chequed  cloth,  refembling 
a  chefs  board,  which  covers  the  table  there ;  and  on  which, 
when  certain  of  the  kind's  accounts  are  made  up,  the  fums 
are  marked  and  fcored  with  counters.  It  confifts  of  two  divN 
fions :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  thefc  commentaries  have  no  con- 

*  Lamb.  Arcbeicn.  14.  *  Spclm.  Guil.  L  in  cog.  ieg,  vet,  afud  WlIkiM, 

'  Madox.  hift.  exch.  109.  ^  4lnft.  103.— 116. 


■*-"^ 


(5)  This  altered  by  the  23  Geo.  III.  c.  28.  which  fee  imthc 
%  voL  104.  Um  14. 

cern; 
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cem ;  and  the  court  or  judicial  part  of.  it,  which  is  again  fub- 
diTided  into  a  court  of  equity,  and  a  court  of  common  law. 

Thb  court  of  equity  is  held  in  the  exchequer  chamber  ba«  r  ac  1 
fore  the  lord  treafurer,  the  chancellor  of  the  exchequer,  the 
chie^  baron,  and  three  ptdftti  ones.  Thefe  Mr.  Seldon  con* 
jedures  ^  to  have  been  anciently  made  out  of  fuch  as  were 
barons  of  the  kingdom^  or  parliamentary  batons ;  and  thence 
to  hare  derived  their  name  ;  Which  cOnje£iure  receives  great 
ftrength  from  Bra£lon*s  explanation  of  magna  carta,  c.  14. 
which  direds  that  the  earls  and  barons  be  amerced  by  their 
peers;  that  is,  fays  he,  by  the  barons  of  the  exchequer''. 
The  primary  and  original  buCnefs  of  this  court  is  to  c ^11  the 
king's  debtors  to  account^  by  bill  filed  by  the  attorney-gene- 
tal ;  and  to  recover  any  lands^  tenements,  or  hereditaments* 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  crown.  So  that  by  their  original  i^onftitution  the  jurif- 
diclion  of  the  Courts  of  common  pkiis,  king's  bench,  and 
exchequer,  was  entirely  fepafate  and  diftin£i :  the  common 
pleas  being  intended  to  decide  all  cOntroverGes  between  fub- 
je&  and  fubje£l ;  the  king's  bench  to  corred  all  crimes  and 
ttttfdemelhorBthat  amount  to  a  breach  of  the  peace,  the  king 
being  then  plaintiff,  as  fuch  offences  are  in  open  derogation 
^f  the  Jura  regalia  of  his  crown :  and  the  exchequer  to  ad- 
juft  and  recover  his  revenue,  wherein  the  king  alfo  is  plain- 
tiff, as  the  withholding  and  non-payment  thereof  is  an  injury 
to  Ym  jura  fifcalia.  But,  as  by  a  fi£lion  almoft  all  forts  of 
civil  aiftions  are  now  allowed  to  be  brought  in  the  king's 
bench,  in  like  manner  by  another  fiflion  all  kinds  of  perfonal 
fuits  may  be  profecuted  ih  the  court  of  exchequer.  For  as 
sdl  the  officers  and  minifters  of  this  court  have,  like  thofe  of 
other  fuperior  courts,  the  privilege  of  fuing  and  being  fued 
only  in  their  own  court ;  fo  alfo  the  king's  debtors  and  far- 
mers, and  all  accomptants  of  the  exchequer,  are  privileged 
to  fue  and  implead  all  manner  of  perfons  in  the  fame  court  of 
equity,  that  they  themfelves  are  called  into.    They  have  like* 

'  Tit.  hon«  %•  5*  1 6.  k  /.  3.  /r.  1.  c.  I.  §  3. 
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wife  privilege  to  fue  and  implead  one  another,  or  any. 
ftrangefj  in  the  fame  kind  of  common  law  adiions  (where 
the  perfonalty  only  is  concerned)  as  are  profecuted  in  the 
court  of  common  pleas. 

[  .^  ]      This  gives  original  to  the  common  law  part  of  their  jurif- 
diAion,  which  was  eftablllhed  merely  for  the  benefit  of  the 
king's  accomptants,  and  is  exercifed  by  the  barons  only  of 
the  exchequer,  and  not  the  trcafurer  or  chancellor.    The 
writ  upon  which  all  proceedings  here  are  grounded  is  called 
a  quo  minus :  in  which  the  plaintiff  fuggefts  that  he  is  the 
king's  farmer  or  debtor^  and  that  the  defendant  hath  done 
him  the  injury  or  damage  complained  of  ^  quo  minus  fufficuns 
ixiftitj  by  which  he  is  the  lefs  able,  to  pay  the  king  his  debt 
or  rent.     And  tliefe  fuits  are  exprefsly  dire£led,  by  what  is 
called  the  ftatute  of  Rutland^  to  be  confined  to  fuch  matters 
0nly,  as*  fpeclally  concern  the  king  or  his  minifters  of  the  ex- 
chequer.    And  by  the  articuli  fuper  cartas  ^  it  is  enaAed^ 
that  no  common  pleas  be  thenceforth  holden  in  the  exche^ 
quer,  contrary  to  the  form  of  the  great  charter*    But  now, 
by  the  fuggeftion  of  privilege,  any  perfon  may  be  admitted  to 
fue  in  the  exchequeivas  well  as  the  king's  accomptant.    The 
furmife,  of  being  debtor  to  the  king,  is  therefore  become 
matter  of  form  and  mere  words  of  coarfe,  and  the  court  ia 
open  to  all  the  nation  equally.    The  fame  holds  with  regard 
to  the  equity  fide  of  the  court :  for  there  any  perfon  may  file 
a  bill  againft  another  upon  a  bare  fuggeftion  that  he  is  the 
king's  accomptant;  but  whether  he  is  fo,  or  not^  is  nerer 
controverted.     In  this  court,  on  the  equity  fide,  the  deigy 
have  long  ufed  to  exhibit  their  biUs  for  the  non-payment  of 
tithes ;  in  which  cafe  the  furmife  of  being  the  king's  debtor 
is  no  fid.ion,  they  being  bound  to  pay  him  their  firil  fruits, 
and  annual  tenths.    But  the  chancery  has  of  late  years  obr 
talncd  a  large  (hare  in  this  bufinefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  immedi« 
ately  to  the  houfe  of  peers  \  but  from  the  common  law  fide, 

1 10  £dw«  !•  c.  IX.  *  %%  Edw.  I.  c  4* 
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io  purfuance  of  the  ftatute  3 1  £dw.  III.  c*  i  :fc.  a  writ  of  error 
muft  be  firft  brought  into  the  court  of  exchequer  chamber* 
And  from  the  determination  there  had  there  lieS|  in  the  d!rr- 
nitr  re/art,  a  writ  of  error  to  the  houfe  of  lords. 

Vlll.  The  high  court  of  chancery  is  the  onl^  remaining,  C  47  ] 
and  in  matters  of  civil  property  by  much  the  moft  important 
of  any,  of  the  king's  fuperior  and  original  courts  of  juftice. 
It  has  its  name  of  chancery,  cancillaria^  from  the  judge  who 
prefides  here,  the  lord  chancellor  or  cancellarius  s  who^  fir 
Edward  Coke  tells  us,  is  fo  termed  a  cancellando^  from  can- 
celling the  king's  letters  patent  when  granted  contrary  to 
law,  which  is  the  higheft  point  of  his  jurifdiftion'*.  But  the 
office  and  name  of  chancellor  (however  derived)  was  cer- 
tainly known  to  the  courts  of  the  Roman  emperors :  where 
it  originally  feems  to  have  fignified  a  chief  fcribe  or  fecretary, 
who  was  afterwards  in  veiled  with  fever  ai  judicial  powers,  and 
a  general  fuperintendency  over  the  red  of  the  officers  of  the 
prince.  From  the  Roman  empire  it  paflcd  to  the  Roman 
chureh,  ever  emulous  of  imperial  ftate ;  and  hence  every 
bifliop  has  to  this  day  hi^  chancellor,  the  principal  judge  of 
his  confiftory.  And  when  the  modem  kingdoms  of  Europe 
were  eftaUtflied  upon  the  ruins  of  the  empire,  almoft  every 
ftate  preferved  it's  chancellor,  with  different  jurifdi^lions  and 
dignities,  according  to  their  different  conftitutions.  But  in 
all  of  them  he  feems  to  have  had  thc'fupervifion  of  all  char- 
ters, letters,  and  fuch  other  public  ihftruments  of  the  crown, 
as  were  authenticated  in  the  moft  folemn  manner:  and  there- 
fore when  feals  came  in  ufe,  he  had  always  the  cuftody  of 
the  king's  great  feal.  So  that  the  office  of  chancellor,  or 
lord  keeper,  (whofe  authority  by  ftatute  5  Eliz.  c.  18.  is 
cleclared  to  be  exa£lly  the  fame,)  is  with  us  at  this  day  created 
by  the  mere  delivery  of  the  king's  great  feal  into  his  cuftody  <>: 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of 
the  greateft  weight  and  power  of  any  now  fubfifting  in  the 
kingdom ;  and  fuperior  in  point  of  precedency  to  every  tem- 

'  4  laft.  SS.  *  Umb.  Arebnm.  65.     1  Rolt.  Abr.  %%$.  * 
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poral  lordP'.  He  is  a  privy  counfellor  by  his  office'',  and, 
according  to  lord'thancellor  EllcfmcrC,  prolocutor  of  the 
houfe  of  lords  by  prefcription.  To  him  belongs  the  appoint- 
[  48  ]  ment  of  all  juiiices  of  the  peace  throughout  the  kingdom. 
Being  formerly  ufually  an  ecclefiaftic,  (for  none  clf^  were 
then  capable  of  an  office  fo  converfant  in  writings,)  and  pre- 
fiding  over  the  royal  chapel  f,  he  became  keeper  of  the  king's 
confcience;  vifitor,  in  right  of  the  king,  of  all  hofpitals  and 
colleges  of  the  king's  foundation ;  and  patron  of  all  the  king's 
livings  under  the  value  of  twenty  marks'  per  annum  in  the 
king's  books  (6).    lie  is  the  general  guardian  of  all  infants, 

p  Stat.  31  Hen.  VIII.  c.  lo.  '  Madox.  hift«  of  ezch.  42. 

<)  Seldcn.  office  of  lord  chanc.  §  3.  '  3S£dw.  III.  3.  F.N.B.  35.tIiou{b 

'  of  the  oflF.ce  of  lord  chanctklor.  <i/ir.  Hobart  (xi4*)  extends  this  value  to 

1651.  twenty  ^owirit. 


(6)  With  regard  to  the  chancellor's  patronage,  there  feems  to 
be  fomc  inaccuracy  in  the  learned  judge's  text  and  references.  I 
humbly  conceive  that  a  truer  flatemcnt  is  this,  v't%,  that  it  appears 
from  the  rolls  of  parliament  in  the  time  of  Ed.  III.  that  it  had  been 
the  ufage  before  tliat  time  for  the  chancellors  to  give  all  the  king's 
livingrsy  taxed  (by  the  fublidy  airc{rment8)at  twenty  marks  or  under, 
to  the  clerks,  who  were  then  a^lually  cleri  or  clergymen,  who  had 
long  laboured  in  the  court  of  chancet7 ;  but  that  the  biHiop  of  Lin- 
coln, when  he  was  chancellor,  had  given  fuch  livings  to  his  own  and 
.other  clerks,  contrary  to  the  pleafure  of  the  king  and  the  antient 
ufage ;.  and  therefore  it  is  recommended  to  the  king  by  the  council 
to  command  the  chancellor  to  give  fuch  livings  only  to  the  clerks 
of  chancery,  the  exchequef,  and  the  other  two  benches  or  courts  of 
Weilminfter-halL  4  Edw,  ///•  iro.  5 1 .  But  fince  the  new  valua« 
tion  of  benefices,  or  the  king's  books  in  the  time  of  Henry  the 
'  eighth,  and  the  clerks  ceafed  to  be  in  orders,  the  chancellor  has  had 
the  abfolute  difpofal  of  all  the  king's  livings,  even  where  the  pre- 
fentation  devolves  to  the  crown  by  lapfc,  of  the  value  of  twenty- 
pounds  a  year  or  under  in  the  king's  books.  It  does  not  appear 
how  this  enlarged  patronage  has  been  obtained  by  the  chancellor, 
but  it  is  probable  by  a  private  grant  of  the  crown,  from  a  confidera- 
tion  that  the  twer^ty  marks  in  the  time  of  £d.  III.  were  equivalent 
to  twenty  pounds  in  the  lime  of  Hemy  VIIL  Glbf^  764*  i  Burn. 
Ec.  La"^^  129. 
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idiot&i  and  lunatics;  and  has  the  general  fuperintendance  of  all 
charitable  ufes  in  the  kingdom.     And  all  this,  over  and  aboye 

So  far  this  was  the  note  in  the  lall  edition ;  but  a  reverend 
gentleman  has  been  fo  obliging  as  to  fugged  to  me,  that,  hav. 
ing  once  had  occasion  to  examine  the  fub3e£ly  he  was  inclined 
to  thinlcy  that  the  chancellor's  patronage  was  confined  to  be- 
nefices under  20/.  a  year,  and  that  livings  exafUy  of  that  value 
belonged  to  the  king,  to  be  prefentcd  to  by  himfelf  or  his  mini- 
iLer*     Having,  in  confequence,  looked  more  attentively  into  the 
ruh|e£l,  I  am  ftiU  of  opinion,  that  the  authorities  fupport  what  is  ad. 
vanced  in  the  preceding  part  of  the  note.     It  cannot  be  doubted^ 
that  fincc  the  new  'oalor  hentficlorum^  pounds  were  intended  to  be  fub- 
ftituted  for  marks ^  and  this  is  exprefsly  Hated  by  bifliop  Gibfon, 
p.  764*    In  the  4  Ed.  III.  cited  above,  the  chancellor's  patronage  is 
ftated  to  be  of  all  livings  of  20  marks  and  under,  del  tax  de  vhtt  marcs 
ei  dedryns.     In  the  i  Hen.  VL  no.  25,  RoUs  of  Parliament^  there  is 
B  record  appointing  the  duke  of  Bedford  protedlor,  and  the  duke 
of  Glouccfter  protestor  in  his  abfence;  and  amongft  other  privileges 
it  grants  the  proteftor  for  tlie  time  being,  the  patronage  of  all  the 
livings  belonging  to  the  crown,  ultra  taxam  vigmti  marcarum  ufque  ad 
taxam  triginta  marcarum  inclufivcf  and  referves  the  reft  of  the  royal 
patronage  to  the  king,  except  the  benefices  belonging  to  the  chan- 
cellor, vtrtuU  offtctifui.     The  word  inclu/ive  can  only  apply  to  the 
yivt}t^B/que  ad  triginta  lit  cannot  be  reconciled  witli  ultra^  which  was 
intendeci  to  leave  the  chancellor  20  or  under.     This  is  alfo  clearly 
exptefled  in  the  Regiftrum  Brcvium  307,  where  there  is  an  anticnt 
writ  called  defrimo  beneficio  ecclejiiifiico  habendo.     Volumus  quod  idem 
A  ad pnmvmheneficium  eccleftajlicum  (taxationem  viginfi  marcarum  ex- 
cidnujvacainrumi  quod  adpntfentaiionem  nqftram  pertinuerity  Cffr.    ' 
In  the  year  book  38  £d.  III.  3.  it  is  laid  down  as  law,  that  the 
king  ihall  prefcnt  to  tout%  efgUfes  que  pqffent  P extent  de  20  marcs  ; 
and  ia  the  next  line  it  is  faid,  that  the  chancellor  fhall  prefent  to 
all  not  taxed  at  20  marks,  and  having  underftood  that  the  livin  r- 
in  qneftion  was  taxed  at  40  j.  he  had  prefented  to  it,  but  as  in  fa6l 
it  was  taxed  at  40  /.  the  king  claimed  it.     The  words  in  Frencli 
ftatc  the  general  law,  the  reft  only  apply  to  the  particular  cafe. 
Yet  Watfon  is  fo  carelefs  as  to  ftate  the  chancellor's  patronage  to 
be  under  ao  marks  and  under  20/.  and  refers  to  this  authority, 
ch.  9.     But  it  is  corre^y  dtcd  by  Comyns,  to  fupport  the  pofi- 
tion,  that  the  chancellor  has  the  patronage  of  20  marks,  or  20/* 
Dig,  Tit.  EfgL  ff.  S*     ^^  ^^'  "*  ^*  35*  ^^  ^®  ftated  to  be  under 
to  marks^  without  taking  any  jiotice  of'  20  exa^ly*     And  in  a 
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the  vaft  and  cxtenfivc ' jurifdidion  which  he  cxercifes  in  his 
Judicial  capacity  in  the  court  of  chancery  ^  wherein,  as  in 
the  exchequer,  there  are  two  diftinfik  tribunals :  the  one 
ordinary,  being  a  court  of  common  law ;  the  other  extraor- 
dinary, being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the 

court  of  equity.     It's  jurifdi£lion  is  to  hold  plea  upon  zfcire 

facias  to  repeal  and  cancel  the  king's  letters  patent,  when 

made  againil  law,  or  upon  untrue  fuggedions;  and  to  hold 


cafe  in  Hob.  214^  the  word  is  under.  In  that  cafe  the  chancellor 
had  prefented  to  a  living  lapfed  to  the  crown  above  zo  /•  a  year, 
and  it  was  held  that  the  king  could  have  no  renxedy,  becaufe  the 
prefentation  had  pafied  the  great  feal,  and  therefore  apparently  made 
by  the  king  himfelf;  but  if  the  prefentation  had  dated,  that  the  be* 
nefice  was  under  the  value  of  ao  A  then  It  would  have  been  void,  be* 
caufe  the  chancellor  mult  have  been  deceived. — In  this  cafe  there 
was  no  occafion  to  ftate  the  inftance  of  a  living  of  the  exad  value 
of  20/.  This  was  a  benefice,  which  had  devolved  to  the  crown 
by  lapfe,  but  no  objeAion  is  made  on  that  ground,  and  there  feema 
to  be  no  reafon  for  any  difUn&ion,  whether  the  benefice  devolves  to 
the  king  by  la)>fe  or  by  promotion  of  the  incumbent,  or  it  is  part 
of  his  original  patronage.  I  have  ilated  the  authorities  which 
exprtfsly  give  the  chancellor  the  patronage  of  ^he  value  of  20 
marks,  or  now  20  /.  and  I  have  referred  to  thofe  whi^h  ftate  it  to  be 
under  I  and  I  cannot  but  obferve  (b  far  they  arej^  confident,  as  I 
£nd  no  authority  In  oppofition  to  thofe  above,  declaring  that  livings 
of  the  value  of  20  /•  belong  to  the  king  and  not  to  the  chancellor. 

The  gentleman  who  wifhed  me  to  examine  the  authorities  upoa 
this  fubje^,  was  fo  obliging  as  to  inform  me  that  the  crown  has  the 
patronage  of  five  livings  of  the  exaA  value  of  20  /.  in  the  king's 
books,  but  that  feveral  others  of  that  value  occafionally  devolve  to 
the  crown  by  lapfc  and  promotion ;  that  he  has  examined  the 
church  book  in  the  fecretary  of  date's  office,  and  that  he  finds 
within  the  prefent  century  many  indancesof  prefentations  to  thof« 
livings  by  the  crown,  but  he  admits  in  fome  modern  indances, 
>vhere  the  right  to  the  prefentation  has  been  claimed  both  by  the 
chancellor  and  the  minider,  that  the  latter  has  yielded  to  the  former. 
From  the  whole,  one  is  led  to  conclude  that  thefe  prefentations 
made  by  the  crown,  were  owing  either  to  the  ina1;tention  or  the 
accpmmodation  of  the  chancellor. 
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plea  of  petitioiiSf  monfirans  ie  droits  traverfes  of  offices^  and 

the  like;  when  the  king  hath  been  advifed  to  do  any  zlky  or 

is  pat  iin  poflelBon  of  any  lands  or  goods,  in  prejudice  of  a 

fiibje£f  s  right  K    On  proof  of  which,  as  the  king  can  never 

be  fuppofed  intentionally  to  do  any  wrong,  the  law  queftions 

not  but  he  will  immediately  redrefs  the  injury;  and  refers 

that  confcientiotts  ta(k  to  the  chancellor,  the  keeper  of  his 

conicience.    It  alfo  appertains  to  this  court  to  hold  plea  of 

all  perfonal  anions,  where  any  ofEccr  or  minifter  of  the  court 

is  a  party'.    It  might  likewife  hold  plea  {hj/cire  facias  J  of 

partitions  of  lands  in  coparcenary^,  and  of  dower',  where 

any  ward  of  the  crown  was  concerned  in  intereft,  fo  long  as 

the  military  tenures  fubfifted :   as  it  now  may  alfo  do  of  the 

tithes  of  foreft  land,  where  granted  by  the  king  and  claimed  [   49    } 

by  a  ftranger  againft  the  grantee  of  the  crown  y ;  and  of  exe* 

cutions  on  ftatutes,  or  recognizances  in  nature  thereof  by 

the  ftatute  23  Hen*  VIII.  c.  6  '.    But  if  any  caufe  comes  to 

ifliie  in  this  court,  that  is,  if  any  h(k  be  difputed  between 

the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 

fummon  a  jury :  but  muft  deliver  the  record  propria  manu 

into  the  court  of  king's  bench,  where  it  (hall  be  tried  by  the 

country,  and  judgment  (hall  be  there  given  thereon  *•     And 

when  judgment  is  given  in  chancery  upon  demurrer  or  the 

like,  a  writ  of  error,  in  nature  of  an  appeal,  lies  out  of  this 

ordinary  court  into  the  court  of  king's  bench  ^:  though  fo 

little  is  ufually  done  on  the  common  law  Gde  of  the  CDurt, 

that  I  have  met  with  no  traces  of  any  writ  of  error  ^  being 

adually  brought,  fince  the  fourteenth  year  of  queen  £liza-> 

bcth, -rf.Z).  1572. 

In  this  ordinary,  or  legal,  court  is  alfo  kept  the  offidna 
juftitiae:  out  of  which  all  original  writs  that  pafs  under  the 

*4Rq>.  54.  S4«    294^.47.    Dyer.  3x5.    iRoIL 

■  4  Inft.  80.  Rep.  287*    4  Inft.  80. 

V  Co.  Uct.  171.    F.  N.  B.  62.  *  The  opinioo  of  lord  keeper  North 

>Bfo..tfil^./fr.dSiif0cr.66.  Moor.565,  in  i68t  (i  Vem.  131*     i  Eqo.  Caf. 

f  Bid.  Akr,  /.  difrntu  lo.  abr.  1 29. )  that  no  fuch  writ  of  error  Jay, 

*  %  RolL  Abr«  469*  *nd  that  an  injundion  might  be  iflued 

*  CiD.  Jac  IS.    Latch.  lis.  againft  it,  feemi  not  to  hare  been  wdl 
»  Yoifboolc,  ilEiw.  JU. 25. 17  4^  confidtred. 
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great  feal,  all  commiflions  of  charitable  ufes^  fewers*  bank<» 
ruptcjy  idiotcy,  lunacy,  and  the  like,  do  ifiue  ;  and  for  which 
it  is  always' open  to  the  fubjed):,  who  may  there  at  any  time 
demand  and  have,  ex  deblio  juftitiae^  any  writ  that  his  occa- 
fions  may  call  for.  Thefe  writs  (relating  to  the  buiinefs  of 
the  fubjc£l)  and  the  returns  to  them  were,  according  to  the 
{implicity  of  anttent  times,  originally  kept  in  a  liamper,  in 
hanaperios  and  the  others  (relating  to  fuch  mattery  wherein 
the  crown  is  immediately  or  mediately  concerned)  were  prer 
ferved  in  a  little  fack  or  bag,  in  parva  haga  i  and  thence  hath 
arifen  the  diftindion  of  the  ^<i/izi^r  office,  and  petty  hag  office, 
which  both  belong  to  the  commoa  law  court  in  chancery. 

[  50  ]  But  the  extraordinary  court,  or  court  of  equity,  is  now 
become  the  court  of  the  greateft  judicial  confequence.  This 
di(lin£fclQn  between  law  and  equity,asadminifteredin  different 
courts,  is  not  at  prefent  known,  nor  feems  to  have  ever  been 
known,  in  any  other  country  at  any  time  ^\  and  yet  the  dif- 
ference of  one  from  the  other,  when  adminidered  by  the  fame 
tribunal,  was  perfcdly  familiar  to  tlie  Jlomans®;  the  jus 
praetorium^  or  difcretion  of  the  praetor,  being  di(tin£^  from 
the  lege^  or  (landing  laws^ :  but  the  power  of  both  centered 
in  one  and  the  fame  magidrate,  who  was  equally  entrnftect 
to  pronounce  the  rule  of  law,  and  to  apply  ic  to  particular 
cafes  by  the  principles  of  equity.  With  us  too,  the  aula 
regia;^  which  was  the  fupreme  court  of  judicature,  undoubt- 
edly adminiftered  equal  judice  according  to  the  rules  of  both 
or  either,  as  the  cafe  might  chance  to  require:  and,  whea 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  ^s 
diflingui(hed  from  a  court  of  law,  did  not  fub(i(t  in  the  ori« 
ginal  plan  of  partition*     For  though  equity  is  mentioned  by 

'  The  cwncil  of  confcience,  inftituted  their  decifions  as  well  upon  principles  of 

hy  John  UI»  king  of  Portugal,  to  review  equity  ai  thofe  of  pofitiye'law.     (Lord 

the  fentenees  of  all  inferior  courts,  and  Kaymi*  hiftor.  law.  trads,  I.  325.  330. 

moderate  thrm  by  equity,  (Mod.  Un.  princ.  of  cquiL  44.) 
liilt.  xxii.  237.)  feems  rather  to  have        '  Thus  Cicero;  **jam  ilJu  fnmiffit 

been  a  court  of  appeal.  <'  hm  efft  fiandum^  fuis  non  vUetf  qua^ 

*  Thus  too  the  parrument  of  Paris,  <'  coaffut  pas  metu  it  deceftus  doh  frtu, 

thecourtoffeflion  in  Scotland,  and  every  *<  miferit  f  fuae  fuidem  pterumfut  jur^ 

other  juiifdidion  in  Europe  of  which  **  prattorio  iiberantur^  nOH^uIla  krUits,^* 

we  have  any  tolerable  account,  found  aU  Offic*  /•  i« 
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Bra£lon  ^,  as  a  thing  contrafled  to  ftri£l  law,  yet  neither  ia 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britton,  (com- 
pofed  under  the  aufpices  and  in  the  name  of  Edward  I,  and 
treating  particularly  of  courts  and  their  feveral  jurifdi£lions,) 
is  there  a  fyllabie  to  be  found  relating  to  the  equitable  jurif- 
diQion  of  the  court  of  chancery.  It  feems  therefore  probable^ 
that  when  the  courts  of  law,  proceeding  merely  upon  the 
ground  of  the  king's  original  writs,  and  confining  themfelves 
ftri&ly  to  that  bottom^  gave  a  harfh  or  imperfe£l  judgment, 
the  application  for  redrefs  ufed  to  be  to  the  king  in  perfon 
affifted  by  his  privy  council  j  (from  whence  alfo  arofe  the  jurif-  [51  J 
diAion  of  the  court  of  requefts  h,  which  was  virtually  abolifh- 
edby  the  ftatute  16  Can  1.  c.  10.)  and  they  were  wont  to  refer 
the  matter  either  to  the  chancellor  and  a  felefl  committee,  or 
by  degrees  to  the  chancellor  only,  who  mitigated  the  feverity 
or  f applied  the  defe£^s  of  the  judgments  pronounced  in  the 
courts  of  law,  upon  weighing  the  circumftances  of  the  cafe. 
'Phis  was  the  cuftom  not  only  among  our  Saxon  anceftors,  be- 
fore the  inftitution  of  the  aula  regia^,  but  alfo  after  it's  diflb- 
lution>  in  the  reign  of  king  Edward  I  '^;  and  perhaps  during 
it*s  continuance^  in  that  of  Henry  II  ^ 

Ik  tbefe  early  times  die  chief  judicial  employment  of  the 
chancellor  muft  have  been  in  devifing  new  writs,  dire£led  to 
the  courts  of  common  law,  to  give  remedy  in  cafes  where 
none  was  before  adminiftered.  And  to  quicken  the  diligence 
of  the  clerks  in  the  chancery,  i^ho  were  too  much  attached 
to  antient  precedents,  it  is  provided  by  ftatute  Weftm.  ^. 
13  Edw.  I.  c«  24.  that  '*  whenfoever  from  thenceforth  in 
**  one  cafe  a  writ  Ihall  be  found  in  the  chancery,  and  in  a 

«  /.  s*  c.  7'fii.  »3.  monweiUh.  b.  3.  c.  7.) 

'  Tbe  matien  cognixabte  in   this  ^  Newu  ad  rtgem  apptlUt  pro  attqum 

coi^rty  imiBcdiatclj  be£»e  it*i  difiblu*  /i/r,  ntfi  jus  dmni  ctnfequi  »on  pcffit.     Si 

Ciooy  were  «  tlmoft  all  fnitt,  that  by  jus  tutnit  Jeverum  fity   alleviatii  deindt 

**  colour  of  equity,  or  fupplicatlon  made  quatratur  spud  regem.     LL.  Edg.  (»  a« 

**  to  the  prince»  might  be  brought  be*  ^  iiambani.  Archeiem*  59. 

**  tort  him :  bat  origiaaDy  aod  proper-  *  Johannes  Sarifburienfis  (who  died 

**  \y  all  poor  me&*s  fuits,  which  were  jt  D.  1182^  16  Hen.  II.)  fpeaking  of 

^f  made  to  his  majefty  by  fupplicatjon }  the  chanceUor*s  office  in  the  verret  pie* 

«f  aod  opoo  which  they  were  entitled  to  fixed  to  his  pdycraticon^  has  thefe  liness 

**  haiFC  fight,  without  payment  of  any  Hie  tf^  ymi  Ugn  rtgm  canceilat  imquasy 

**  SOBcylbrtheiamc,**  (Smithes  com-  Et  mandsta  p\i prlwdpit  aefua  fac'u. 

"  like 
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^*  like  cafe  falling  under  the  fame  right  and  requiring  like  re- 
**  medy  no  precedent  cf  a  writ  can  be  produced^  the  clerks 
<<  in  chancery  (hall  agree  in  forming  a  new  one:  and,  if 
«<  they  cannot  agree,  it  (hall  be  adjourned  to  the  next  par- 
^^  lian^nti  where  a  writ  (hall  be  framed  by  confent  of  the 
,^  learned  in  the  law",  left  it  happen  for  the  future,  that  the 
^'  court  of  our  lord  the  king  be  deficient  in  doing  juftice  to 
r  ^2  ]  '^  the  fttitors."  Aad  this  accounts  for  the  very  great  variety 
of  writs  of  trefpa{s  on  the  cafe,  to  be  met  with  in  the  regifter ; 
whereby  the  fuitor  had  ready  relief,  according  to  the  exi- 
gency of  his  bufinefs,  and  adapted  to  the  fpecialty,  reafon, 
and  equity  of  his  very  cafe  "•  Which  provifion  (with  a  little 
accuracy  in  the  clerks  of  the  chancery,  and  a  little  liberality 
in  the  judges,  by  extending  rather  than  narrowing  the  reme- 
dial effe&s  of  the  writ)  might  have  eflFe£iually  anfwered  all 
the  purpofes  of  a  court  of  equity^;  except  that  of  obtaining 
a  difcovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III. 
ufes  of  land  were  introduced  %  and,  though  totally  difcoun* 
tenanced  by  the  courts  of  common  law,  were  confidered  as 
fiduciary  depofits  and  binding  in  confcience  by  the  clergy, 
the  feparate  jurifdi^ion  of  the  chancery  as  a  court  of  equity 
began  to  be  eftablifhedi;  and  John  Waltham,  who  was 
bifliop  of  Salilbury  and  chancellor  to  king  Richard  II,  by  a 
Arained  interpretation  of  the  above-mentioned  ftatute  of 
Weftm.  2.  dcvifed  the  writ  oifubpoetutf  returnable  in  the 
court  of  chancery  only,  to  make  the  feoffee  to  ufes  account- 
^le  to  his  ceftuy  que  ufe :  which  procefs  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the  common 
law,  upon  falfc  and  fidlitious  fuggeftions;  for  which  therefore 
the  chancellor himfelf  is  by  ftatute  1 7  Ric.  II.  c.  6.  direfled  to 
give  damages  to  the  party  unjuftly  aggrieved.  But  as  the 
clergy,  fo  early  as  the  reign  of  king  Stephen,  had  attempted 

»  A  great  variety  of  new  preceJ^ntt  of  "he)  neferrat  my  ty  frventemeta  uje  €9m» 

wrio,  in  cafes  before  unprovioed  for,  are.  "  iltfiortyfi  umb  attendgmM  tuis  «AiMf 

given  by  th'n  very  ftatute  of  Wcttm.  2.  **  far  Its  caja^  et  mj'Mepiomia  Itjurifiu- 

»  Lamb,  jitcbeisn.  6i.  "  thn  de  ceo  tonrtf  et  ^  outer  nurttj'* 

•  This  wa«  the  opinion  of  Fairfax,  (Ycarb.  xiEdw  ly.  aj.) 

•  Tery  learned  judge  in  the  time  of  Ed-        »  See  book  II.  ch.  20« 

'    waid  the  fourth.    i<  Le  falfofna  [Uy%        ^  Spclm.  Ghji  io6.     I  Lev.  t4a« 

to 
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to  turn  tbeir  ecdefiaftical  courts  into  courts  of  equity,  by  en- 
tertaining (uiis  pro  /oifioftejideij  as  a  fpiritual  ofience  againil 
confcience,  in  cafe  of  non-payment  of  debts  or  any  breach  of 
civil  contrads^;  till  checked  by  the  conftitutions  of  Cia- 
i^endon',  which  declared  chat,  **  placita  de  dehitisj  que  fide  in^ 
*'  tnfofita  deientur,  vel  abfque  interpofiitone fideiyfint  injtt/Hcia 
**  regis  :**  therefore  probably  the  eccleGaftical  chancellors,  [    53    ] 
who  then  held  the  feal,  were  remifs  in  abridging  their  own 
aew-acquired  jurifdi£|ion ;  efpecially  as  the  fpiritual  courts 
continued'  to  grafp  at  the  fame  authority  as  before,  in  fuita 
pro  laefiomfideiy  fo  late  as  the  fifteenth  century*,  till  finally 
prohibited  by  the  unanimous  concurrence  of  all  the  judges* 
However,  it  appears  from  the  parliament  rolls  ^^  that  in  the 
feigns  of  Henry  IV  and  V  the  commons  were  repeatedly  urg- 
ent to  have  the  writ  oifubpoena  entirely  fupprefled,  as  being 
a  novelty  devifed  by  the  fubtilty  of  chancellor  Waltham, 
againft  the  form  of  the  common  law  %  whereby  no  plea  coiild 
be  determined,  unlefs  by  examination  and  oath  of  the  parties, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
church,  in  fubverGon  of  the  common  law.     But  though 
Henry  IV,  being  then  hardly  warm  in  his  throne,  gave  a 
palliadng  anfwer  to  their  petitions,  and  aduaily  pafled  the 
ftatute  4Hen.  IV.  c.  23.  whereby  judgments  at  law  are  de- 
clared irrevocable  unlefs  by  attaint  or  writ  of  error,  yet  hi9 
fon  put  a  negative  at  once  upon  their  whole  application :  and 
in  Edward  IVs  time,  the  proccfs  by  bill  and  fuhpxna  was 
become  the  daily  pra£lice  of  the  court '. 

'  Lor4Lyttelt.Hea.ILb. 3. p.s6i  not.  tbougb  in  Lyndewode'i  copy,  Fr««.  /• 

•  10  Hen.  IL  c  1 5.     Speed.  45s.  %.  u  2.)  and  in  the  Cottoa  MS.  (Qaud, 

«  In  4  Hen.  IIL  fiiit$  in  court  chrif-  D.  2.)  that  daufe  is  omitted. 

iaanfnUefonefidfi^x^on  temporal  con-  "  Yearb.  2  Hen,  IF,  10.      11  Hen. 

tnAs  were  aajndgeil  to  be  contrary  to  iT.  88.     38  Heti.  VL  29.    20  Eim* 

J9W.     (rush.  Ahr.  t.  Probilnthm.  15.)  JV,  10. 

BdC  in  the  ftatute  or  writ  of  c'trcumffefle  ^  Rot,   Pari*  4  Km.  IF,  «•  78  fif 

si^aiSf  fuppofed  by  feme  to  bave  iflTued  1 10.  3  Htn.  K  «**  46.  cited  in  Prynne*t 

13  Edw.  L  but  more  probably  (3  Pryn.  abr.  of  Coiion'i  records.  410. 422.  424, 

Rec  336.)  9  Edw.  IL  fuiti  pro  l^tfitne  548.     4lnft.  83.      i  Roll.  Abr.  370, 

Jiia  were  allowed  to  the  eccleGaftical  371,  372. 

courts ;  according  to  fome  ancient  copies,  *  Ret.  Pari,     i^E^w,  IK  »•  33. 

(Bertheletyfdr.  anii^  Lond.  1 531. 90.  k,  (not  14  Edw.  III.  as  cited  i  Roll.  Abr. 

3  Pryn.  Rcc.  336.)  and  ihe  common  370,  &c.) 

Inglift  tnnilatiooy   of   that    ftatute; 

3  But 
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But  this  did  not  extend  very  far :  for  in  the  antient  trea- 
life,  entitled  diverfite  des  courtes  ^^  fuppofed  to  be  written  very 
early  in  the  fixteenth  century,  we  have  a  catalogue  of  the 
matters  of  conCcience  then  cognizable  hjfuhpoena  in  chancery^ 
t   S4   3  ^^^^^  f^'^  within  a  very  narrow  compafs.  No  regular  judicbl 
fyftem  at  that  time  prevailed  in  the  court ;  but  the  fuitor, 
when  he  thought  himfelf  aggrieved,  found  a  defultory  and 
uncertain  remedy,  according  to  the  private  opinion  of  the 
chancellor,  who  was  generally  an  ecclefiailtc,  or  fometimes 
(though  rarely}' a  ftatefman:  no  lawyer  having  fate  in  the 
court  of  chancery  from  the  times  of  the  chief  juftices  Thorpe 
and  Knyvet,  fucceflively  chancellors  to  king  Edward  III  in 
137a  and  1373%  to  the  promotion  of  fir  Thomas  More  by 
king  Henry  VIII  in  1530.     After  which  the  great  feal  was 
iudifcriminately  committed  to  the  cuftody  of  lawyers,  or 
courtiers*,  or  churchmen^,  according  as  the  convenience  of 
the  times  and  the  difpofition  of  the  prmce  required,  till 
ferjeant  Puckering  was  made  lord  keeper  in  1592:  from 
which  time  to  the  prefent  the  court  of  chancery  has  always 
been  filled  by  a  lawyer,  excepting  the  interval  from  1621  to 
1625,  when  the  feal  was  intruded  to  Dr.  Williams,  then 
dean  of  Weftminfter,  but  afterwards  biflbop  of  Lincoln  \  who 
had  been  chaplain  to  lord  Ellefmere,  when  chancellor^. 

In  the  time  of  lord  Ellefmere  (A.  D.  1616.}  arofethat 
notable  difpute  between  the  courts  of  law  and  equity,  fet  on 
foot  by  fir  Edward  Coke,  then  chief  juftice  of  the  court  of 
king^s  bench ;  whether  a  court  of  equity  could  give  relief 
after  or  againfl  a  judgment  at  the  common  law.  This  conteft 
was  fo  warmly  carried  on,  that  indidlments  were  preferred 
againft  the  fuitors,  the  folicitors,  the  counfel,  and  even  a 
mailer  in  chancery,  for  having  incurred  a  praemunire^  by 
queflioning  in  a  court  of  equity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  grofs  fraud  and  impofition  ^.  This 
matter  being  brought  before  the  king,  was  by  him  referred 
to  his  learned  counfel  for  their  advice  and  opinion}  who  re- 

7  ttt,  ebanceij,  Jd%  296.     Rafteirs  ■  Wriothefly,  St.  Joho,  and  Hattop. 

edit.  A»D»  1534.  ^  poodricky  Gardiner,  amd  Heath, 

*  Speloi.  G/0^  III.     Dugd*  chrw  '  Biogr,  Brit.  417^. 

Scr.  50.  ^  fiacoA^sWorks,  I V. 61 1, 6i«*  ^U- 

ported 
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ported  fo  ftrongl]^  in  favour  of  the  courts  of  equity  %  that  his 
majefty  gave  judgment  on  their  behalf:  but,  not  contented 
with  the  irrefragable  reafons  and  precedents  produced  by  his 
counfel)  (for  the  chief  juftice  was  clearly  in  the  wrong,)  he 
chofc  rather  to  decide  the  queftion  by  referring  it  to  the  pie-  J^  S5  1 
nitude  of  his  royal  prerogatize^  Sir  Edward  Coke  fub-* 
jnitted  to  the  decifion  <,  and  thereby  made  atonement  for  his 
error :  but  this  ftruggle,  together  with  the  bufinefs  of  comment 
dams  (in  which  he  a£led  a  very  noble  part*^,  and  his  control- 
ling the  dommiffioners  of  (ewers  S  were  the  open  and  avowed 
caufes  S  fii^  of  his  fufpenfion,  and  foon  after  of  his  removal^ 
from  his  office. 

Lo&D  Bacon,  who  fucceeded  lord  Ellefmere,  reduced  the 
praftice  of  the  court  into  a  more  regular  fyftem ;  but  did  not 
fit  long  enough  to  effe£l  any  confiderable  revolution  in  the 
fcience  itfelf:  and  few  of  his  decrees  which  have  reached  us 
are  of  any  great  confequence  to  pofterity.  His  fucceflbrsi  ia 
the  reign  of  Charles  I»  did  little  to  improve  upon  his  plan : 
and  even  after  the  reftoration  the  feal  was  committed  to  the 
earl  of  Clarendon,  who  had  withdrawn  from  practice  as  a 
lawyer  near  twenty  years;  and  afterwards  to  the  earl  o£ 
Shaftdbury,  who  (though  a  lawyer  by  education)  had  never 

*  Whitdocke  of  pirl*  ii.  390.  1  in  a  meoiorial  to  h-s  majefty,  declaring 
Cban*  Rep.  appenil*  11  •  that  their  compliance  would  be  cootrvy 

'  **  For  that  it  appertaineth  eo  our  to  thdr  oaths  and  the  law :  but  upon  be-  • 

«  princely  office  only  to  jodge  over  all  ing  brought  before  the  king  and  coancil^ 

**  judgeiy  and  to  dUcern  and  determine  they  all  rctraded  and  promifed  obedi. 

**  foch  differenceiy  at  at  any  time  may  ence  in  erery  fuch  cafe  for  the  futurei 

**  and  ihall  arife  between  our  feveral  except  fir  Edward  Coke,  who  fiiid  « that 

**  coortt  touching  tlieir  jurifdidioni,  «  when  the  cafe  happened  he  would  d« 

•*  and  the  Cune  to  fettle  and  determine,  <<  hit  doty.**    (  B'fgr.Brit.  1 388* ) 

**  «B  we  is  our  princely  wifdom  ihall  find  '  See  that  article  in  clup.  6. 

**  to  ftand  moft  with  our  honour,  &c,**  *  See  lord  EUefmcre^s  fpeech  to  fir 

(t  Chanc.  Rep*  append.  ft6.)  Henry  Montague,  the  new  chief  jufttce, 

*  See  the  entry  in  the  council  booky  15  Nov.  i6i6.  (Moor's  reports.  828  ) 
^  Jnly,  1616.  (Bioir*  Brit,  1 390. )  Though  fir  Edward  might  probably  have 

*  In  ■  cauie  of  the  bifiiop  of  Wiochef-  retained  bis  feat^  if,  during  his  fufpen- 
ter,  tooching  a  nmmewdam,  king  James  fion,  he  would  have  complimented  lord 
eeacmiag  that  llie  matter  affeded  his  Villters  (the  new  favourite)  with  the 
prerogative,  icnt  letters  to  the  judges  not  dlfpolal  of  the  moft  luciative  office  an 
CofToceed  in  it,  till  himiclf  had  been  his  court     (B'wgr.Biit*  1391*) 

irft  confulted.  Tbi  twelve  jod|es joined 

praClifcd 
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ffnStKed  at  alL  Sir  Heneage  Finch^  who  fucceedcd  in  1673^ 
and  became  afterwards  earl  of  Nottingham,  was  a  perfon  of 
C  5^  1^^  greateft  abilities  and  moft  uncomipted  integrity;  a 
thorough  mailer  and  zealous  defender  of  the  laws  and  confti- 
tution  of  his  country;  and  endued  with  a  penrading  genius^ 
that  enabled  him  to  difcover  and  to  purfae  the  true  fpirit  of 
jufticei  notwithftanding  the  embarraflments  raifed  by  the 
narrow  and  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  iihperfefi  ideas  of  redrefs  which  had 
poflefled  the  courts  of  equity*  The  reafon  and  neceifities  of 
mankind,  arifing  from  the  great  change  in  property  by  the  ex<« 
tenfion  of  trade  and  the  abolition  of  military  tenure8,co-operat« 
ed  in  eftablifliing  his  plan,  and  enabled  him  in  the  courfe  of 
nine  years  to  build  a  fyilem  of  jurifprudence  and  jurifdi&ion 
upon  wide  and  rational  foundations;  which  have  alfo  been 
extended,  and  improved  by  many  great  men,  who  have  fince 
prefided  in  chancery.  And  from  that  time  to  this,  the  power 
and  bufinefs  of  the  court  have  increafed  to  an  amazing  degree* 

FltOM  this  court  of  equity  in  chancery,  as  from  the  other 
fuperior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But  there 
are  thefe  difierences  between  appeals  from  a  court  of  equity, 
and  writs  of  error  from  a  court  of  law:  i.That  the  former  may 
be  brought  upon  any  interlocutory  matter,  the  latter  upon  no* 
thing  but  only  a  definitive  judgment :  2.That  on  writs  of  error 
the  houfeof  lords  pronounces  the  judgment, on  appeals  it  gives 
dircAion  to  the  court  below  to  reftify  it's  own  decree, 

IX»  The  next  court  that  I  ihall  mention  is  one  that  hath  no 
original  juTifdi£lion,  but  is  only  a  court  of  appeal,  tocorredl 
the  errorsof  other  jurifdidions.  This  is  the  court  of  exchequet 
chamber;  which  was  firft  ere&ed  by  (latute  3  x  Edw.III.c.  i a. 
to  determine  caufes  upon  writs  of  error  from  the  common  law 
fide  of  the  court  of  exdiequer.  And  to  that  end  it  confiftd  of 
the  lord  chancellor  and  lord  treafurer,  taking  unto  him  the 
juftices  of  the  king's  bench  and  common  pleas.  In  imitation 
of  which,a  fecond  court  of  exchequer  chamber  waa  ereded  by 
ftatute  ayEliz.  c.  8.  confifting  of  the  jufticesof  the  common 
C   57    ]  plcas>  and  the  barons  of  the  exchequer }  before  whom  write 

of 
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of  error  may  be  brought  to  reverfe  judgments  In  certain  fuits^ 
originally  begun  in  tlie  court  of  king's  bench.  Into  the  court 
alio  of  exchequer  chamber,  (which  then  confifts  of  all  the 
judges  of  the  three  fupcrior  courts,  and  now  and  then  the 
lord  chancellor  alfo,}  are  fome times  adjourned  from  the  other 
courts  fuch  caufes,  as  the  judges  upon  argument  iind  to  be 
of  great  weight  and  difficulty,  before  any  judgment  is  given 
upon  them  in  the  court  below  °'. 

From  all  the  branches  of  this  court  of  exchequer  chamberf 
a  writ  of  error  lies  to 

X.  Thb  houfe  of  peers;  which  is  the  fupreme  court  of  judi- 

cature  in  the  kingdom^  having  at  prefent  no  original  jurifdic* 

lion  over  caufesy  but  only  upon  appeals  and  writs  of  error,  to 

TtStifj  any  injuftice  or  miftake  of  the  law,  committed  by  the 

courts  below.  To  this  authority  this  auguft  tribunal  fucceeded 

of  courfe  upon  the  diiTolution  of  the  aula  regia.     For,  as  the 

baions  of  parliament  were  conftituent  members  of  that  court ; 

and  the  reft  of  it's  jurifdiflion  was  dealt  out  to  other  tribunals, 

over  which  the  great  officers  who  accompanied  thofe  barons 

were  refpeclively  delegated  to  prefide }  it  followed,  that  the 

right  of  receiving  appeals,  and  fuperintending  all  other  jurif- 

di£lions,  ftill  remained  in  the  refidue  of  that  noble  aflembly, 

from  which  every  other  great  court  was  derived.    They  arc 

therefore  in  all  caufes  the  laft  refiort,  from  whofe  judgment 

no  farther  appeal  is  permitted;  but  every  fubordinate  tribunal 

maft  conform  to  their  determinations :  the  law  rcpofing  aa 

entire  confidence  in  the  honour  and  confcience  of  the  noble 

perfons  who  conipofethis  important  aflembly,  that  (if  poffible) 

they  will  make  themfelves  mafters  of  thofe  queftions  upon 

which  they  undertake  to  decide,  and  in  all  dubious  cafes  refer 

themfelves  to  the  opinions  of  the  judges,  who  are  fummoned 

by  writ  to  advife  them  \  Gnce  upon  their  decifion  all  property 

mud  finally  depend. 

Hitherto  may  aUb  be  referred  the  tribunal  eftabli(hed  by  p     »   «■ 
flatute  14  Edw.  III.  c.  5.  confifting  (though  now  out  of  ufe) 
of  one  prelate,  two  earl8,and  two  barons,  who  are  to  be  chofen 
at  every  new  parliament,  to  hear  complaints  of  grievances  and 
delays  of  juftice  in  the  king's  courts,  and  (with  the  advice  of 

\  See  ch.  &$.  ptg.  41 1«  "^4  Inft.  119.    %  Balfir.  14S. 
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the  chancellor,  treafurer,  and  jufttces  of  both  benches)  to  give 
directions  for  remedying  thefe  inconveniences  in  the  courts 
below.  This  committee  feems  to  have  been  eftablilhed^  left 
there  (hould  be  a  dekSt  of  juftice  for  want  of  a  fupreme  court 
of  appeal,  during  any  long  intermifliion  or  recefs  of  parliament; 
for  the  ftatute  farther  diredls,  that  if  the  difficulty  be  fo  greats 
that  it  may  not  well  be  determined  without  aflent  of  parlia- 
ment, it  fliall  be  brought  by  the  faid  prelate,  earls,  and  barons 
unto  the  next  parliament,  who  (hall  finally  determine  the  fame* 

XI.  Before  I  conclude  this  chapter,  I  muft  alfo  mention 
an  eleventh  fpecies  of  courts,  of  general  jurifdi£lion  and  ufe, 
which  are  derived  out  of,  and  z(k  as  collateral  auxiliaries  tOi 
the  foregoing ;  I  mean  the  courts  of  affife  and  ttifi  prius. 

These  are  compofed  of  two  or  mote  commidionersy  who 
are  twice  in  every  year  fent  by  the  king's  fpecial  commiffioil 
all  round  the  kingdom,  (except  London  and  Middlefex, where 
coMTtd  of  ni/t  prius  are  holdcn  in  and  after  every  term,  before 
the  chief  or  other  judge  of  thefeveral  fuperior  courts(7) ;  and 
except  the  four  northern  counties, where  the  aflifes  are  holden 
Only  once  a  year,)to  try  by  a  jury  of  the  rcfpeftive  counties  the 
truth  of  fuch  matters  of  faQ  a3  are  then  under  difpute  in  the 
courts  of  Weftminfter-hall.  Thefe  judges  of  alHfe  came  into 


(7)  The  courts  of  ii£^/nW  itk  London  and  Middlefex  arc  called 
JittingSf  and  thofe  for  Middlefex  were  eftablilhed  by  the  legiflature 
in  the  reign  of  queen  Elizabeth.     In  antient  times  all  iflues  ia 
adions  brought  in  that  county  were  tried  at  Weltminfter  in  the 
terms,  at  the  bar  of  the  court  in  which  the  adiioo  was  inHituted; 
but  when  the  bufinefs  of  the  courts  increaCed,  thele  trials  were  found 
fo  great  an  inconvenience,  that  it  was  ena6^ed  by  the  1 8  £liz.  c.  1 2. 
that  the  chief  juftice  of  the  king's  bench  (hould  be  empowered  to 
try  within  the  term,  or  within  four  days  after  the  end  of  the  terra, 
all  the  iflites  joined  in  the  courts  of  chancery  and  king's  bench;  and 
that  the  chief  juftice  of  the  common  pleas,  and  the  chief  baron, 
ihould  try  in  like  manner  the  iflues  joined  in  their  refpefltve  courts* 
In  the  abfence  of  any  one  of  the  chiefs,  the  fame  authority  was 
given  to  two  of  the  judges  or  barons  of  his  court.     The  ftatute 
12  Geo.  I.  c.  31.  extended  the  time  to  eight  days  after  term,  and 
empowered  one  judge  or  baron  to  fit  in  the  abfence  of  the  chief. 
The  24  Geo.  II.  c.  iS.  has  extended  the  time  after  term  ftill  far- 
ther to  fourteen  days* 

ufe 
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ufc  in  the  room  of  the  ancient  julllces  in  tyxc^ju/liciarn  in  iti- 
mrg;  n^ho  w^re  regalarly  eftablifhcd,  if  not  firft  appointed,  by 
die  parliament  of  {"Totthampton,  A.  D,  ii'j€,  22  Hen.  II", 
With  al  delegated  power  from  the  king's  great  court  or  aula 
rigiay  being  looked  upon  as  members  thereof :  and  they  after- 
wards made  their  circuit  round  the  kingdom  once  in  feven 
years  for  the  purpofe  of  trying  caufcs*.  They  were  after-  i  S9  *1 
wiards  direded  by  magna  carta^  c.  I2.  to  be  fent  into  every 
county  once  a  year,  to  take  (or  receive  the  verdicl  of  the 
jilrors  o^  recognitots  in  Certain  a£i:ionS|  then  called)  recogni- 
tions or  aiEfbflf;  the  moil  difficult  of  vtrhich  they  are  direded 
to  adjourn  into  the  court  of  common  pleas  to  be  there  deter- 
niined.  The  itinerant  jufticcs  Wefe  fometimes  mere  juftices 
of  affize,  oi  of  doveer,  or  of  gaol- delivery,  and  the  like ;  and 
they  had  fometfrnes  a  more  general  commiffion,  to  determine 
all  manner  of  caufes,  htinjg  condituted  Ju/liciarii  ad  omnia  pla^ 
€ita  ^ :  but  the  prefent  juftices  of  affife  and  nifiprius  are  more 
inimediately  derived  from  the  ftatute  Weftm.  2.  13  Edw.  I. 
c.  30.  which  dirc£ls  tKcm  to  be  affigned  out  of  the  king's 
fB^om- juftices,  aflbciating  to  themfelvcs  one  or  two  difcreet 
knights  of  each  county.  By  ftatute  27  Edw.  L  c.  4.  (ex- 
plained by  12  Edw'.  'II.  c.  3.)  aflifes  and  inquefts  were 
allowed  to  be  taken  before  aViy  one  juftlce  of  the  court  in 
which  the  plea  was  brought  \  aflbciating  to  him  one  knight 
or  other  approved  man  of  the  county.  And,  laftly,  by 
itatute  14  Edw.  Ill,  c.  16,  inquefts  of  nift  prius  may  be  taken 
before  any' jufti.ce  of  cithef  bench,  (though  the  plea  be  not 
dependitigin  his  own 'court,)  or  before  the  chief  baron  of  the 
exchequer,-  if  hie  be  a  man  of  the  law ;  or  otherwife  before 
the  juftices  of  aflife,  fo  that  one  of  fuch  juftices  be  a  judge  of 
the  king's  bench  or  common  pleas,  or  the  king's  ferjeant 
fwbrn.    They  ufually  make  their  circuits  in  the  refpeftive 

■  Sdd.  Jan*  /.  a.  §  5.   Spclm*   C^»  fept^xn  imni  nor  Jam  erant  elspjiy  pcfi» 

3x9.  jquam  jvfiidarVt  ibidem   ultimo  federunt* 

•*Co«  Ljtt.  293— ^»w»  1 261  jujiki'  (AnnaL  Eccl»  fVigom.  in  IVhan,  AngK 

Hjfii  itimrMnta  venerutit  apud  JVigorniam  jacr.  I.  ^()^.) 
imoffaw  8.  Jhbanms  hapttftae  i^-^t  tofui         P  BraSi*  L  3.  tr,  1.  f.  Ii. 
€9mUtu$  m  MJtmittttt  yuujannty  fucd 
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▼acations  after  Hilary  and  Trinit j  terms ;  aflifcs  being  aU 
fowed  to  be  taken  in  the  holy  time  of  lent  by  confent  of  the 
biOiops  at  the  king's  requeft,  as  ezprefTed  in  ftatute  Weftm.  x. 
3  Edw.  L  c.  51.  And  it  was  alfo  ufual,  during  the  times, 
of  poperyi  for  the  prelates  to  grant  annual  licences  to  the 
juftices  of  aflife  to  adminifter  oaths  in  holy  times :  for  oaths 
being  of  a  facred  nature,  the  logic  of  thofe  deluded  ages  con* 
t  6a  ]  eluded  that  chey  mud  be  of  ecclefiaftical  cognizance  \  The 
prudent  jealoufy  of  our  anceftors  ordained  %  that  no  man  of 
law  (hould  be  judge  of  aflife  in  his  own  country,  wherein 
he  was  bom  or  doth  inhabit  (8)  :  and  a  (imilar  prohibitioa 
is  found  in  the  civil  law%  which  has  carried  this  principle 
fo  far,  that  it  is  equivalent  to  the  crime  of  facrilege,  for  a 
man  to  be  governor  of  the  province  in  which  he  was  bornj 
or  has  any  civil  connexion*. 

The  judges  upon  their  circuits  now  fit  by  virtue  of  five 
fevcral  authorities,  i .  The  commiflion  of  the  peace.  2.  A 
commiflion  of  oyer^md  terminer,  3.  A  Commiflion  of  general 
gaol  delivery.  The  confideration  of  all  which  belongs  properly 
to  the  fubfequent  book  of  thefe  commentaries.  But  the  fourth 
commiflTion  is,  4.  A  commiflion  of  Ojffi/e,  direded  to  the  julli* 
ces  and  ferjeants  therein  named,  to  take  (together  with  their 
aflbciates]  aflifcs  in  the  feveral  counties;  that  is,  to  take  the  , 
verdi£b  of  a  peculiar  fpecies  of  jury,  called  an  aflife  and  fum- 
rooned  for  the  trial  of  landed  difputes,  of  which  hereafter. 
The  other  authority  is,  5.  That  of  nj/t  prius,  which  is  a  con- 

«  InfttncM  hereof  may  be  met  with        '  Stat.  4  Edv.  UK  c.  a«  JB  Rich.  II* 

in  the  appendix  to  Spelman*s  original  of  c.  2.  33  Hen.  VIII.  c  24. 
the  terms,  and  in  Mr.  Parker '•  Ami-        •  Ff.  i.  32.  3. 
quities.  405.  *  C.  9.  29.  4. 


(3)  This  rcllri^ion  was  conftrued  to  extend  to  every  comniiflioa 
of  the  judges  ;  but  it  being  found  very  inconvenient,  tHe  11  Geo. 
n.  c.  27.  was  ena£^ed  for  the  exprefs  purpofe  of  authorizing  the 
commiffioners  of  oyer  and  terminer,  and  of  gaol  ddivery,  to  execute 
their  commiifions  in  the  criminal  courts  within  the  counties  in  which 
they  were  born,  or  in  which  they  tcfide.     See  4  vpL  171. 

fequenct 
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fequcnce  of  the  commiffion  bf  ojt/e'',  being  annexed  to  the 

office  of  thofe  jufticcs  by  tHc  ftatiite  of  Weftm.  2.  ij  Edw.  L 

c*  30.  and  it  empower^  theiii  to  try  all  queftions  of  fa£l 

ifluing  out  of  the  courts  at  Weftitiinfter,  that  are  then  tipe 

for  trial  by  jury.    Thcfc  by  thfc  coiirfe  of  the  courts  ^  are 

ufually  appointed  to  be  trifcd  at  Weftminftcr  in  fome  Eafter 

or  Michaelmas  terra,  by  a  jury  returned  from  tKc  county 

wherein  the  caufe  of  afiiori  arifes  *,  But  with  this  provifoi 

nifi  ptiu^f  unUfs  before  the  day  prefixed  the  judges  of  aflife 

come  into  thfe  county  lA  quieftion.    This  they  are  (lire  to  do 

if)  the  vacations  preceding  each  Eaftet  and  Michadmas  termi 

which  faves  much  expenfe  and  trouble.    Thefe  conamiflfions 

arc  conftantly  accompanied  by  writs  of  ajfocidtton^  iti  piirfuancc 

of  th^  ftatutes  of  Edward  I  and  II  before  mentioned ;  whereby  [  59*  ] 

certain  perfons  (ufually  the  clerk  of  afEfe  and  his  fubordinate 

officer^)  are  directed  to  a^ociate  themfelves  with  the  juftices 

and  ferjeants,  arid  ihey  are  required  to  admit  the  faid  perfons 

into  their  fociety,  in  order  to  take  the  aflifesj  &c.;  that  a  fuf- 

ficient  fupply  oJF  commifTioners  may  never  be  wanting.   But^ 

to  prevent  the  delay  of  juftice  by  the  abfence  of  any  of  them^ 

there  is  alfo  ifliied  of  courfe  a  writ  of^  non  omnes  ;  direfting^ 

that  if  all  cannot  be  prefent,  any  two  of  them  (a  juftice  or 

Xerjeant  being  one)  may  proceed  to  execute  the  commifiion* 

►  *  *  •  • 

These  are  the  feveral  courts  ot  common  law  and  equity^ 
irhich  ate  of  public  and  general  jiirifdi^lion  throughout  the 
kingdoin.  And,  upon  the  wnole,  we  cannot  but  admire  the 
urtfe  ec'ortofhy  and  admirable  provifion  of  out  anceftors,  ia 
fettling  the  diftribution  of  juilice  in  a  method  fo  well  calcu« 
lated  fdr  cheaphefs,  expedition,  and  eafe;  By  the  con(litu« 
tion  which  they  eftabliflied,  all  trivial  debts^  and  injuries  o£ 
fmall  cohfequence,  were  to  be  recovered  or  redrefled  in  every 
man^  own  county^  hundred,  or  perhaps  parifli.  Fleas  o£ 
freehold,  and  more  important  disputes  of  property,  were  ad-* 
journed  to  the  king's  court  of  common  pleas,  which  was  fixed 
in  one  place  for  the  benefit  of  the  whole  kingdpm,    Ctimes 

}  SsJk.  454,  ^  Ste  cU,  13.  pag.  35J. 

7^  mi 
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and  mifJemefn<yrs  were  to  be  examined  in  a  court  by  theni* 
felves;  and  matters  of  the  revenue  in  another  di{lin£l  jurif- 
di£lion.    Now,  indeed,  for  the  cafe  of  the  fubjeft  and  greater 
difpatch  of  caufes,  methods  have  been  found  to  open  all  the 
three  fuperior  courts  for  the  redrefs  of  private  wrongs;  which 
have  lemedicd  many  inconveniences,  and  yet  preferved  th«f 
forms  and  boundaries  handed  down  to  us  from  high  antiquity* 
If  fafts  are  difputed,  they  are  fent  down  to  be  tried  in  the 
country  by  the  neighbours  ;  but  the  law,  arifing  upon  thofe 
fafts,  is  determined  by  the  judges  above  :  and,  if  they  are 
miftaken  in  point  of  law,  there  remain  in  both  cafes  two  fuc* 
ceflive  courts  of  appeal,  to  re£lify  fuch  their  miftakes*   If  the 
rigour  of  general  rules  does  in  any  cafe  bear  hard  upon  iiidi* 
viduals,  courts  of  equity  are  open  to  fupply  the  defers,  biH^ 
not  fap  the  fundamentals,  of  the  law.    Laftly,  there  prefidet 
^  (Jo*  J  over  all  one  great  court  of  appeal,  which  is  the  lad  refort  in 
matters  both  of  law  and  equity ;  and  which  will  therefore 
take  care  to  preferve  an  uniformity  and  aequilibrium  among  all 
the  inferior  jurifdi£tions:  a  court  compofed  of  prelates  feled;* 
ed  for  their  piety,  and  of  nobles  advanced  to  that  honour  iat 
their  perfonal  merit,  or  deriving  both  honour  and  merit  from 
an  illuftrious  train  of  anceftors  *,  who,  are  formed  by  their 
education,  interefted  by  their  property,  and  bound  upon  their 
confcience  and  honour,  to  be  (killed  in  the  laws  of  their 
country.    This  is  a  faithful  Iketch  of  the  Englifli  juridical 
conftitution,  as  defigned  by  the  mafterly  hands  of  our  fore* 
fathers.     Of  which  the  great  original  lines  are  (till  ftrong 
andvifible;  and,  if  any  of  its  minuter  (trokes  are  by  thp,. 
length  of  time  at  all  obfcured  or  decayed,  they  may  (till  b^ 
with  eafe  reflored  to  their  priftine  vigour :  and  that  not  fa^ 
much  by  fanciful  alterations  and  wild  experiments,  (fo  hc^ 
quent  in  this  fertile  age,)  as  by  clofely  adhering  to  the  wifdom 
of  the  ancient  plan,  concerted  by  Alfred  and  perfected  by 
Edward  I ;  and  by  attending  to  the  fpirit,  without  negled- 
ing  the  forms,  of  their  excellent  and  len^rablc  ioftitutioas. 
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CHAPTER     THE     FIFTH. 

OF    COURTS    ECCLESIASTICAL,    MILL 
TARY,  AND  MARITIME. 


BESIDES  the  feveral  courts  which  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are  re- 
drefled,  that  fall  under  the  cognizance  of  the  common  law 
of  England,  or  that  fpirit  of  equity  which  ought  to  be  it's 
conftant  attendant,  there  ftill  remain  fome  other  courts  of 
a  jurifdidion  equally  public  and  general :  which  take  cogni- 
sance of  other  fpecies  of  injuries,  of  an  ecclefiadical,  miU« 
tary,  and  maritime  nature;  and  therefore  are  properly  diftin- 
^uiflied  by  the  title  of  ecclefiallical  courts,  courts  military, 
and  courts  maritime* 

L  Before  I  defcend  to  conGder  particular  ecclefiadical 
courts,  I  mult  firft  of  all  in  general  premife,  that  in  the  time 
of  our  Saxon  anceftors  there  was  no  fort  of  diftindtion  be- 
tween  the  lay  and  the  ecclefiaftical  jurifdi£iion :  the  county 
court  was  as  much  a  fpiritual  as  a  temporal  tribunal :  the 
rights  of  the  church  were  afcertained  and  aflertcd  at  the  fame 
time,  aad  by  the  fame  judges,  as  the  rights  of  the  laity.  For 
this  purpofe  the  bifliop  of  the  diocef(5,  and  the  alderman,  or 
In  his  abfence  the  flieriff  of  the  county,  ufed  to  (it  together 
in  the  county  court,  and  had  there  the  cognizance  of  all 
caufes  as  well  ecclefiaftical  as  civil :  a  fuperior  deference  be- 
ing paid  to  the  btfliop's  opinion  in  fpiritual  matters,  and  to 
that  of  the  lay  judges  in  temporal  *.  This  union  of  power 
was  very  advantageous .  to  them  both :   the  prefence  of  the 

•  Ctltberrimo  buk  conventui  ep'rfcoput       jura  ditfiriM,  alter  bumapj  papaium  tdocef* 
itaUtrwuanmt  uUirJmtQ  )  fu^^rum  aittr      LL,  Eadgar,  e,  ^. 
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bi(hop  added  weight  and  reverence  to  the  (heriSF's  proceed- 
ings ;  and  the  authority  of  the  fiieriiF  was  equally  ufeful  tq 
the  bifliop,  by  enforcing  obedience  to  his  decree  in  fuch  re^ 
fraQory  offenders,  as  would  ctherwifc  have  defpifed  xh<f 
jthunder  of  mere  ccclefiaftical  cenfures. 

But  fo  moderate  and  rational  a  plan  \^as  wholly  incpt|- 
fiftent  with  thofe  views  of  ambition  that  were  then  forming 
by  the  court  of  Rome.  It  foon  became  an  eftabliflied  maxim 
in  the  papal  fyftem  of  policy ,  that  all  ecclefiaftical  perfons 
and  all  ecclcfiadical  caufcs  fiiould  be  folely  and  entirely  fub* 
jcdt  to  ecclefiaftical  jurifdiciion  only :  which  jurifdi£lion  was 
fuppofed  to  be  lodged  in  the  firft  place  and  immediately  in 
the  pope,  by  divine  indefeafible  right  and  inveftituue  from 
Chrift  himfelf  5  and  derived  from  the  p^^pe  to  all  inferior  tri- 
bunals. Hence  the  canon  law  lays  it  down  as  a  rule^  that 
^^  facerdotes  a  regibus  h:inorandt  funt^  tion  judUandi^ '^^  and 
places  an  emphatical  reliance  on  a  fabulous  tale  which  it  tells 
of  the  emperor  Conftantine :  that  when  fomc  petitions  were 
brought  to  him,  imploring  the  aid  of  his  authority  againft 
certain  of  his  biihops,  accufed  of  oppreflion  and  injudice, 
he  caufed  (fays  the  holy  canon)  the  petitions  to  be  burnt  in 
their  prefehce,  difmifling  them  with  this  valediftion ;  «*  ite  " 
•*  et  if  Iter  vos  caufas  vcjlras  difcutitCy  quia  dignum  non  efi  ut  nos 
^^  judiccmus  Dcos^*^* 

It  was  not  however  till  after  the  Norman  conqueft>  that 
this  dodrine  was  received  in  England )  when  William  I. 
(whofc  title  was  warmly  efpoufed  by  the  moQafteries  which 
he  liberally  endowed,  and  by  the  foreign  clergy,  whom  hq 
brought  over  in  (hoals  fsom  France  and  Italy  and  planted  in 
the  bed  preferments  of  the  EngliHi  church}  was  at  length 
prevailed  upon  to  edablifh  this  fatal  incroachment,  and  fe. 
parate  the  ecclefiaftical  court  from  the  civil ;  whether  a£lu- 
ated  by  principles  of  bigotry,  or  by  thofc  of  a  more  re6ned 
policy,  in  order  to  difcountenance  the  laws  of  king  Edward 
abounding  with  the  fpirit  of  Saxon  liberty,  is  not  altogether 

b  Dec  ret.  fatU  a.  cauj»  ii.  ^at.  I.  r.  41.  *  liid, 
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certain.  But  tKe  latter,  if  not  the  caufe,  was  undoubtedly 
the  confequence,  of  this  reparation :  for  the  Saxon  laws  were 
foon  overborne  by  the  Norman  judiciaries,  when  the  county 
court  fell  into  difregard  by  the  bifliop's  withdrawing  his  pre- 
fence,  in  obedience  to  the  charter  of  the  conqueror** ;  which 
prohibited  any  fpiritual  caufe  from  being  tried  in  the  fccular 
courts,  and  commanded  the  fuitors  to  appear  before  the 
bifliop  only,  whofe  decilions  were  diredled  to  conform  to  the 
canon  law  *• 

King  Henry  the  firft,  at  his  acceflion,  among  other  reflo- 
rations  of  the  laws  of  king  Edward  the  confeffor,  revived  thi« 
of  the  union  of  the  civil  and  ecclefuftical  courts ^  Which 
was,  according  to  fir  Edward  Coke  *,  after  the  great  heat  of 
the  conqueft  was  pad,  only  a  reftitution  of  the  antient  law 
of  England.  This  however  was  ill  relifhed  by  the  popiCh 
clergy,  who,  under  the  guidance  of  that  arrogant  prelate 
archbilhop  Anfelm,  very  early  difapproved  of  a  meafure  that 
put  them  on  a  level  with  the  profane  laityj  and  fubje£led  fpi- 
ritual men  and  caufes  to  the  inrpe£lion  of  the  fecular  magif« 
trates :  and  therefore  in  their  fynod  at  Wcftminfter,  3  Hen.  I. 
they  ordained  that  no  bifiiop  fhould  attend  the  difcuffion  of 
temporal  caufes^;  which  foon  diflblved  this  newly  efFe£led 
union.     And  when,  upon  the  death  of  king  Henry  the  fird, 

*  Ha1&  Htft.  C.  L.  102.  SddcD.  in  eant  ad  cmmtatut  et  lundreJj^  ficutfetf 
Eadm,f,^»  il  24.  4] Aft.  159.  Wiik.  rint  umpwt  rtgis  tdwardi,  fCart, 
LL>  A*gL  Sajt.  29a  •  Htm.  1.  in  SfeJn.  €cd»  vet,  Itgum*  305.) 

*  Julius  9plJ€9fut  vel  arcbiJiac9ttus  ie  And  what  u  here  obfcurely  hinted  at^  is 
l^mt  eptfetpattha  ampUut  in  hundret  fully  explained- by  his  code  of  laws  extant 
fiaeita  teneam^  uc  eaiiftm  fuae  ad  repwum  in  the  red  bode  of  the  excheqoery  chough 
OMmanm  ptrtinet  ad  judkittm  jKularbtm  in  general  but  of  doubtful  authority. 
iomtTuim  adducant :  fed  quictnque  JecUn-  eap,Z.  Ctiieratia  cmmtatuumplacltaeertit 
dmm  tpifc^paltt  Itget^  dt  fuacunqui  caufa  locis  et  vic'dmt  teneantur.  Imtrjint  aattm 
^hI  eulfm  iai0f^atMs  fuerit,  ad  kcttaif  tpifeo^^  eomitet^  ^^*  }  ft  o^autur  frisf 
fuem  ad  boc  efijeopus  tUgerit  *t  mwna'  dikita  vera*  ebripiamtatis  jura^  Jecyada 
verity  veniat )  ibique  de  eauja  fua  rejfpi"  regis  flaclta,  foftremt  eaujat  faegulomm 
deat\  et  rnn  fecandum  hundret,  fed feewi'  dtgm  fatiefaSiionibm  exfieantur, 

^m  tamaes  et  tfijafalet  kget,  rtSuu        ■  %  Inft.  70. 

Vto  et  efijcopofuafoiiai*  ^  N»  efifeofi  JaecuUtrhtm  pladttnM 

f  Vdi  et  fratdfhi  ut  vma  de  cmitatu    cffdum fuj^ifiaut^    S^a.  Cod*  301. 
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the  ufurper  Stephen  was  brought  in  and  fuppof  ted  by  tlijs 
clergy,  we  find  one  article  of  the  oath  which  they  impofed 
upon  him  was,  that  ecclefiaftical  perfons  and  ecclefiaftical 
caufes  (hould  be  fubje£);  only  to  the  biOiop's  jurifdi£tion  K 
And  as  it  was  about  that  time  that  the  conteft  and  emulation 
began  between  the  laws  of  England  and  thpfe  of  Rome  S 
the  temporal  courts  adhering  to  the  former,  and  the  fpiritual 
adopting  the  latter  as  their  rule  of  proceedingi  this  widened 
the  breach  between  them,  and  made  a  coalition  afterwards 
impra£licable ;  which  probably  would  elfe  have  been  efFe&ed 
at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  fpecies  of  ecclefiaftical 
courts,  or,  as  they  are  often  ftiled,  courts  chriftian,  (curiae 
chriJHanitatisy)  I  (hall  begin  with  the  loweft,  and  fo  afcend 
gradually  to  the  fupreme  court  of  appeal  '• 

f.  The  archdeacon^ ^  court  is  the  moft  inferior  court  in  the 
whole  ecclefiaftical  polity.  It  is  held  in  the  archdeacon's  ab- 
fence  before  a  judge  appoir  :ed  by  himfelf,  and  called  his  offi- 
cial :  and  it's  jurifdi£tion  is  fometimes  in  concurrence  with^ 
fometimes  in  exclufion  of^^  the  bifliop's  court  of  the  diocefe. 
From  hence  however  by  ftatute  24  Hen.  VIII.  c.  I2.  an  ap« 
peal  lies  to  that  of  the  bifliop. 

2.  The  conftftory  court  of  every  diocefiin  bifliop  is  held  in 
their  feveral  cathedrals,  for  the  trial  of  all  ecclefiaftical  caufes 
arifing  within  their  refpe£live  diocefes.  The  bifliop's  chan- 
cellor, or  his  commiflTary,  is  tlie  judge ;  and  from  his  fen^* 
tence  an  appeal  lies,  by  virtue  of  the  fame  ftatute^  to  the 
archbifhop  of  each  province  refpefiively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to 
the  archbifliop  of  Canterbury  ;  whereof  the  judge  is  called 

[    ^5    ]  ^^  ^^^  ^f*^^  arches ;  becaufe  he  anciently  held  his  court  in 

'  IhU.  310.  ecclefafikal  /4w,xWood'8  infiltute  of  tht 

^  See  Vol.1,  introd.  §  r.  ccmmM  /aw,  and  Oughton's  crio  judi* 

*  Jot  farther  particulars  fee  Bum's     c'mum, 
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the  church  cf  St.  Mary  h  honu^  (fanBa  Maria  ie  areukiSy) 
though  all  the  principal  fpiritual  courts  are  now  holden  at 
dodors'  commons.  His  proper  jurifdi£lion  is  only  over  the 
dKVteeo  peculiar  pariflies  belonging  to  the  archbifliop  in  Lotl- 
don  ;  but  the  office  of  dean  of  the  arches  having  been  for  a 
long  time  united  with  that  of  the  archbifliop's  principal  offi- 
pialy  he  now,  m  right  of  the  laft  mentioned  office,  (as  doth 
alio  the  official  principal  of  the  archbiihop  of  York,)  receives 
and  determines  appeals  from  the  fentences  of  all  inferior 
ccclefiaftioal  courts  within  the  province.  And  from  him  aa 
appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  feal)  by  (latute 
25  Hen.  VIII.  c.  19.  as  fupreme  head  of  the  Englifh  churchy 
in  the  place  of  the  bi(hop  of  Rome,  who  formerly  exercifed 
this  ]urifdi£lion ;  which  circumftance  alone  will  fumifh  the 
reafon  why  the  popifli  clergy  were  fo  anxious  to  fcparate  the 
fpiritual  court  from  the  temporal.  . 

4*  Thb  court  of  peculiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurifdi^ion  over  all  thofe  pariflies 
diiperfed  through  the  province  of  Canterbury  in  the  midft  of 
other  dio€efes,  which  are  exempt  from  the  ordinary's  jurif* 
di£lion,  and  fubjcf):  to  the  metropolitan  only.  AH  ecclefi- 
aftical  caufes,  arifing  within  thefe  peculiar  or  exempt  jurif- 
<K&ions,  are,  originally,  cognizable  by  this  court  \  from 
which  an  appeal  lay  formerly  to  the  pope,  but  now  by  the 
ftatute  25  Hen.  VIII.  c.  19.  to  tlie  king  in  chancery. 

5.  The  prerogiU'ive  court  is  edabliflied  for  the  trial  of  all 
teftagoencary  caufes,  where  the  deceafed  hath  left  bwa  nota^ 
hlla  within  two  different  diocefes.  In  which  cafe  the  pro- 
bate of  wills  belongs,  as  we  have  formerly  feen ",  to  the 
archlHfliop  of  the  province,  by  way  of  fpecial  preEOgatire, 
And  all  caufes  relating  to  the  wills,  adminiftrations,  or  lega«* 
cies  of  fuch  perlbns  are,  originally,  cognizable,  herein,  be- 
fore a  judge  appointed  by  the  archbiihop,  called  the  judge 
of  the  prerogative  court ;  from  whom  an  appeal  lies .  by  f   ^  t 

"*  Book  II.  cb.  32. 
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fiatttte  25  Hen.  VIII.  c.  19.  to  the  king  in  chancery,  in- 
ftesKl  of  the  pope  as  formerly. 

I  PASS  by  fuch  eecIefiaRical  courts,  as  have  only  what  is 
called  a  voluntary,  and  not  a  contentious,  jarifdi£kion ;  which 
are  merely  concerned  in  doing  or  felling  what  uo  one  oppofes> 
actd  which  keep  an  open  office  for  that  purpofe,  (as  granting 
«iifpen(ations,  licences,  faculties,  and  other  remnants  of  the 
papal  extortions,)  but  do  not  concern  themfelves  with  admi* 
mUlring  redrefs  to  any  injury  :  and  (hall  proceed  to 

6.  The  great  court  of  appeal  in  all  eccleGaftical  caufes, 
wz.  the  court  of  delegates ^  judices  delegati,  appointed  by  the 
ling's  CQmmiHion  under  his  great  feal,  and  iifi^ing  out  of 
chancery,  to  reprefent  his  royal  perfon,  anc^  hear  all  appeals 
to  him  made  by  virtue  of  the  before-mentioned  (latute  of 
Henry  VIII.    This  commifTion  is  frequently  filled  with  lords, 
fpiritual  and  temporal,  and  always  with  judges  of  the  courts  at 
Weftmini^r,  and  doiiSiorsof  the  civil  law.  Appeals  to  Rome 
were  always  looked  upon  by  the  Engiifh  nation,  even  in  the 
times  of  popery,  with  an  evil  eye ;  as  being  contrary  to  the 
fiberty  of  the  fubjefi,  the  honour  of  the  crown,  and  the  inde- 
pendence of  the  whole  realm;  and  were  firfl  Introduced  in 
very  turbulent  times  in  the  fixteenth  year  of  king  Stephe^i 
( A^D.  II $1.)  at  the  fame  period  (fir  Henry  Spelman  ob. 
lewes)  that  the  civil  and  canon  laws  were  firft  imported  into 
England  "•    But,  in  a  few  years  after,  to  obviate  this  grav/« 
ing  pra£^ice,  the  conftitutions  made  at  Clarendon,  1 1  Hen.  IL 
oa  account  of  the  difturbances  raifed  by  archbifhop  Becket 
znd  other  zealots  of  the  holy  fee,  exprefi^y  declare  ^,  that  ap- 
peals in  caufes  ecclefiaftical  ought  to  lie,  from  the  archdeacoA 
ta  the  diocefan  (  from  the  diocefan  to  the  archbiQiop  of  tho 
province;  and  from  the  archbiihop  to  the  king;  and  are  not  to 
proceed  any  farther  without  fpecial  licence  from  the  crown* 
But  the  un^ppy  advantage  that  was  given  in  the  reigns  of 
king  John,  and  his  fon  Henry  the  third,  to  the  encroaching 
C  ^7    3  power  of  the  pope,  who  was  ever  vigilant  to  in^prove  all  op« 

'  CU,  vet,  Itg.  3x5*  *  chap.  8. 
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• 

portunities  of  extending  his  jurifcii£lion  hither^  at  length  n*- 
ye^ed  the  cuflom  of  appealing  to  Rome  i|i  caufes  ecclefiaftica} 
fo  ftrongly,  that  it  never  could  be  thoroughly  broken  ofT,  till 
the  grand  rupture  happened  in  the  reign  of  Henry  the  eighth  j 
when  all  the  jurifdi<^iou  ufurped  by  the  pope  in  matters  ec- 
deHaftical  was  reftored  to  the  crown,  to  which  it  originally 
belonged  :  fo  that  the  Itatute  25  Hen.  VIII.  was  but  declara- 
tory of  the  antient  law  of  the  realm  f.  But  in  cafe  the  king 
himfdf  be  party  in  any  of  thefe  fuits,  the  appeal  does  not 
then  He  to  him  in  chancery,  which  would  be  abfurd ;  but, 
by  the  ftatute  24  Hen.  VIII.  c.  12*  to  all  the  bifliops  of  the 
jcalmj  aflembled  in  the  upper  houfe  of  convocation  (i). 

7.  A  COMMISSION  of  review  is  a  commiffion  fometimes 
granted,  in  extraordinary  cafes,  to  revife  the  fenteiice  of  the 
5:ourt  of  delegates ;  when  it  is  apprehended  they  have  been 
Jed  into  a  material  error.  This  commifTion  the  king  may 
grant,  although  the  ftatutes  24  &  25  Hen.  VIIL  before  cited 
declare  the  fentence  of  the  delegates  definitive :  becaufe  the 
pope  as  fupreme  head  by  the  canon  law  ufed  to  grant  fuch 

P  4  Inft.  34  T. 


(i)  No  fuch  afTcmbly  can  exift  as  all  the  bifliops  of  the  realm  la 
any  lioufe  of  convocation.  But  the  ftatute  fays,  that  the  appeal 
Ihall  be  to  the  biihops,  abbots,  and  priors  of  the  upper  houfe  of  the 
convocation  of  the  province,  in  which  the  caufe  of  thc/uit  arifes^ 
Therefore  in  the  province  of  York,  the  appeal  lies  now  to  the  arch- 
Jxifliop  and  his  tl^ree  bifhpps.  In  the  province  of  Canterbury,  to 
the  reft  of  the  bench  of  bifhops.  See  i  vol.  280.  n.  24.  When 
the  delegates  are  equally  divided  in  opinion,  fo  that  no  judgment 
can  be  pronoi^ncedi  a  commiifion  of  adjunds  may  iffue.  See  an 
inftanoe  referred  to  in  4  Burr.  2254. 

A  commiflion  of  review  was  applied  for  in  the  court  of  Chan* 
ycry  in  Michaelmas  Term  1798,  when  the  chancellor,  upon  hear, 
ng  the  arguments  of  civilians  and  barrifters  refpedUng  the  judg* 
ment  of  the  delegates,  determined  to  recommend  to  Uie  king  to 
grant  a  commiifion  of  review.  It  was  then  faid,  that  only  two 
^  iffucd  in  the  prcfent  century,  one  m  1 705,  and  another  in  1 741. 

12  commif&oa 


£j  Private  Book  III. 

commiffion  of  review ;  and  fuch  authority  as  the  pope  here^ 
tofore  exerted,  is  now  annexed  to  the  crown  ^  ty  ftatutes 
26  Hen.  VIII.  c.  i.  and  i  EHz.  c.  1.  But  it  is  not  matter 
of  right,  which  the  fubjc£l  may  demand  ex  dehito  jujliiiae  $ 
but  merely  a  matter  of  favour,  and  which  therefore  is  often 
denijd. 

Theie  are  now  the  principal  courts  of  ccclefiaftical  jurif- 
dt£tion ;  none  of  which  are  allowed  to  be  courts  of  record: 
no  more  than  was  another  much  more  formidable  jurifdi£lion, 
but  now  defervedly  anniliilated,  viz,  the  court  of  the  king's 
bigb  commiffion  in  caufcs  ccclefiaftical.  This  court  was  ereft- 
cd  and  united  to  the  regal  power '  ;  by  virtue  of  the  ftatute 
1  Eliz.  c.  I.  inftcad  of  a  larger  jurifdiftion  which  had  before 
been  cxercifcd  under  the  pope's  authority.  It  was  intended 
r  68  ]  *<*  vindicate  the  dignity  and  peace  of  the  church,  by  reform- 
ing, ordering,  and  corre£ting  the  ecclefiaflical  date  and  per* 
fons,  and  all  manner  of  errors,  herefies,  fchifms,  abufes^ 
oflfences,  contempts,  and  enormities.  Under  the  iheltcr  of 
which  very  general  words,  means  were  found  in  that  and  the 
two  fucceeding  reigns,  to  veil  in  the  high  commiflioners  ex* 
traordinary  and  almoft  defpotic  powers  of  fining  and  im- 
prifoning ;  which  they  exerted  much  beyond  the  degree  of 
the  offence  itfelf,  and  frequently  over  offences  by  no  means 
of  fpiritual  cognizance.  For  thefe  reafons  this  gourt  was 
juftly  aboliflied  by  ftatute  16 Car. I.  c.  ii.'^  And  the  weak 
and  illegal  attempt  that  was  made  to  revive  it,  daring  the 
reign  of  king  James  the  fecond^  ferved  only  to  haftcn  that 
infatuated  princess  rain. 

IL  Next,  as  to  the  courts  military.  'The  only  court  of 
this  kind  known  to,  and  eft-ablilhed  by,  the  permanent  hvrs 
of  the  fcmd,  is  the  court  of  chivalry^  formerly  held  before  the 
lord  hig6  conflable  and  earl  Marfhal  of  England  jointly ;  but 
fince  the  attaindet  of  Stafford  duke  of  Buckingham  under 
Renry  VIII.  and  the  confequent  extinguifhment  of  the  office 
o(  lord  high  con&able,-  it  hath  ufually  with  refped  to  civU 

4  4  Tnft.  3^u  f  Uld,  314. 
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matters  been  bold  befofe  the  ^arl  v^rfhzt  onlf  '•  This  court 
bj  ftatttte  1 3  Ric.  H.  c*  2.  h^h  cognisance  oJF  contra'&s  and 
other  matters^  touc^hing  deedf  bf  arma  and  watv  ^B  well  out  of 
the  realm  as  within  it*  And  firond  it's  fentenees  an  appeal 
lies  immediately  to  the' king  in  ptrfon  '•  This  court  was  i» 
great  reputatioain  th6>times  pf  pvre  chiralry,  and  afterwards 
daring  opr*  connexions  with  the  CQQ.tinont^  bfthe  territorie* 
which  oar  princes  held  in  France:  but  is. now  gvow^  almoft 
entirely  out  of  ufe^  on  account  of  t^e.  feeblen^fs  of  it's  jurif- 
diftion^  an4  want  of  power  to  enforce  it's  judgments;  as  it 
can  neither  fine  nor  imprifouj  not  being  a  court  of  recotd  \ 

III.  The  maritiine  courts,  or  fuch  as  have  power  and  ju- 
riiiliAion  to  determine  all  maritime  injuries^  arifing  upon  the 
feasy  or  in  parts  out  of  the  rfeach  of  the  common  law,  are  r  (Jq  5 
only  the  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  who  is  called  the  judge  of  the  court. 
According  to  fir  Henry  Spelman^,  and  Lambard*,  it  was 
firft  of  all  ereded  by  king  Edward  the  third.  It's  proceedings 
are  according  to  the  method  of  the  civil  law,  like  thofe  of 
the  ecdefiaftical  courts  ^  upon  which  account  it  is  ufually 
beU  at  the  fame  place  with  the  fuperior  ecdefiaftical  courts, 
at  doAors*  commons  in  London.  It  is  no  court  of  record, 
any  more  than  the  fpiritua]  courts.  From  the  fentenees  of 
the  adn>italty  judge  an  appeal  always  lay,  in  ordinary  courfe, 
to  the  king  in  chancery,  as  may  be  collefled  from  (latute 
25  Hcn»  VHI.,c.  19.  which  direfts  the  appeal  from  the  arch- 
biOiop's  courts  to.be  determined  byperfons  named  in  the 
king's  x:QmmiiIion,  ^*  like  as  in  cafe  of  appeal  from  the  ad- 
<<  mical' court."  But  this  is  alfo-ezprefsly  declared  by  ftatute 
8  SAvsb  c.  5«  which  ena£ls,  that  upon  appeal  made  to  the 
chancery,  the  fentence  definitive  of  the  delegates  appointed 
by  commiflion  ihaU  bcr  final. 

AwKALs  from  the  vice«admiralty  courts  in  America,  and 
otQT  od^er  plantations  and  fettlements^  may  be  brought  before 

*  I  Ler.  230.    Show.  Pari.  CiT.  6di  ^  Clf,  13. 

«  4  laft.  i»5,  «  /irikt.w.  41, 

*  7  Mc4. 127. 
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the  courts  of  admiralty  in  England^  as  being  a  branch  of  thtf 
admiral's  jttriidi&ion,  though  they  ma|  alfo  be  bi'ought  be<^ 
fore  the  king  in  council.    But  in  cafe  of  prize  veflels,  taken 
in  time  of  war^  in  any  part  of  the  worldj  and  condemned  i^ 
any  courts  of  admiralty  or  tice  admiralty  ad  lawful  prii^e,  the 
appeal  lies  to  certain  commiffioners  of  appeals  conHding 
chiefly  of  the  privy  council,  and  not  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations;  by 
which  particular  courts  are  eftabliflied  in  all  the  maritime 
countries  of  Europe  for  the  decifion  of  this  qucftion,  whether 
lawful  prize  or  not :  for  this  being  a  queftion  between  fub- 
jcCts  of  different  ftates,  it  belongs  entirely  to.  the  law  of  na-s 
tioH6»  and  not  to  the  municipal  laws  of  either  countryi  to 
determine  it.    The  original  court,  to  which  this  queftion  is 
C   7^    ] permitted  in  England,  is  the  court  of  admiralty;  and  the  - 
court  of  appeal  is  in  tffeik  the  king's  privy  council,  the 
members  of  which  are,  in  confequence  of  treaties,  com-^ 
millioned  under  the  great  feal  for  this  purpofe.    In  1748,  foc^ 
the  more  fpeedy  determination  of  appeals,  the  judges  of  the 
courts  of  Weftminfter-hall,  though  not  privy  counfellors^ 
were  added  to  the  commiflion  then  in  being.    But  doubts 
being  conceived  concerning  the  validity  of  that  commiffionf 
on  account  of  fuch  addition,  the  fame  was  confirmed  by^' 
ftatute  22  Geo.  II.  c.  3.  with  a  provifo,  that  no  fentenctf 
given  under  it  (hould  be  valid,  unlefs  a  majority  of  the  com* 
miflioners  prefent  were  a£lually  privy  counfellors.    But  this 
did  not,  I  apprehend,  extend  to  any  future  commiffions : 
and  fuch  an  addition  became  indeed  totally  unneceflary  in 
the  courfe  of  the  war  which  commenced  in  1756;  fince^ 
during  the  whole  of  that  war,  the  commiflion  of  appeals  was 
regularly  attended  and  all  it's  decifions  conduced  by  a  judge^ 
whofe  mafterly  acquaintance  with  the  law  of  nations  was  * 
known  and  revered  by  every  ftate  in  Europe  ^^ 

7  See  the  fenttments  of  the  prefident  Proffiaa  iiMJcft]r*a  Bxprfkkn  in  mulfs, 

Montefquieuy  and  M.  Vattel,  (a  fubjefb  &r.  ^.2).  1753.    (MontefquteK*!  lee* 

of  the  king  of  Proffia,)  on  the  anfwer  tert,  5  Mir.  1753.     Vattel^s  droit  it 

tnofoutted  bj  the  EngiiOi  court  to  hk  g»it.  I  a.  ^  7*  §  S4->          *  - 
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CHAPTER.     THE     SIXTH. 

OF    COURTS    OF    A    SPECIAL 

JURISDICTION. 


IN  the  two  preceding  chapters  we  have  confidercd  the  fc- 
vcral  courts,  whofe  jurifdiftion  is  public  and  general  i 
and  which  are  fo  contrived  that  fome  or  other  of  them  may 
adminifter  redrefs  to  every  pofliWe  injury  that  can  arife  in  the 
kingdom  at  large.  There  yet  remain  certain  others,  whofe 
jurifdiAion  is  private  and  fpecial^  confined  to  particular  fjk}ts  . 
or  inftituted  only  to  redrefs  particular  injuries.    Thefe  are 

t .  The  foreft  courts,  inftituted  for  the  government  of  the 
king's  forefts  in  different  parts  of  the  kingdom,  and  for  the 
puniOiment  of  all  injuries  done  to  the  king's  deer  or  venifon^ 
CO  the  vert  or  greenfwerd,  and  to  the  covert  in  which  fuch 
deer  arc  lodged.  Thefe  are  the  courts  of  attachments^  of  re* 
gardf  oi /weinmcte,  and  of  Jufiice'/eatn  The  court  of  attacb^ 
nSSkff  woodmotey^T  forty  days  court,  is  to  be  held  before 
the  vcrdcrors  of  the  foreft  once  in  every  forty  days*;  and  is 
inftituted  to  inquire  into  all  offenders  againft  vert  and  veni- 
fan  ^ :  who  may  be  attached  by  their  bodies,  if  taken  with 
the  mainour,  (or  matnoeuvre,  a  manu,J  that  is,  in  the  very  aft 
of  kiHing  venifon  or  ftealing  wood,  or  preparing  fo  to  do» 
or  by  frcfti  and  immediate  purfuit  after  the  a£t  is  done^ ^  elfe^ 
they  muft  be  attached  by  their  goods.  And  in  this  forty  days 

•  Cart,  dtfut^,  9  Htn*  W.  r,  X.  «  Garth.  79. 

?  4  laft.  a$9. 
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court  the  forefters  or  keepers  are  to  bring  in  their  attach- 
ments, or  prefentments  de  viridi  et  venatione ;  and  the  Ter- 
derors  are  to  receive  the  fame,  and  to  enroll  them,  and  to 
certify  them  under  their  feals  to  the  court  of  juftice-feat,  or 
fweinmote  ^ :  for  this  court  can  only  inquire  of,  but  not  con« 
▼ift  offenders.  2.  The  court  of  regard^  or  furvey  of  dogs,  is 
to  be  holden  every  third  year  for  the  lawing  or  expeditation  of 
znaftifiBi  which  is  done  by  cutting  off  the  claws  afid  ball  (or 
r  72  ]  pclote)  of  the  forefeet,  to  prevent  them  from  running  after 
deer®.  No  other  dogs  but  maftiffs  are  to  be  thus  la  wed  or  ex- 
peditated,  for  none  others  were  permitted  to  be  kept  within  the 
precin&s  of  the  foreft ;  it  being  fuppofed  that  the  keeping  of 
thefe,  and  thefe  only,  was  neceffary  for  the  defence  of  a  man's 
houfe^  3*  The  court  oifweinmste  is  to  be  holden. hefor/e  the 
Yerderors^  as  judges,  by  the  (leward  of  the  fweinmote  thrice  in 
every  year^>  the  fweins  or  freeholders  within  the  foreft  com- 
pofing  the  jury.  The  principal  jurifdifiion  of  this  court  is, 
firft,  to  inquire  into  the  opprefiluns  and  grievances  committed 
by  the  officers  of  the  foreft  :  "  de  fuper-oneraiione  foreftari^ 
**  orum^  et  aliorutn  mintfirorumforefiae;  et  de  eorum  opprejffionihis 
•*  popuh  regis  illatis ;"  and,  fecondly,  to  receive  and  try  pre- 
fentments certified  from  the  court  of  attachments  9gaittft  of- 
fences in  vert  and  venifon  **.  And  this  court  may  not  only  in- 
quire, but  convift  alfo,  which  conviction  fhall  be  certified  to 
the  court  of  juftice-feat  under  the  feals  of  the  jury ;  for  this 
court  cannot  proceed  to  judgment  ^  But  the  principal  court  is, 
4.  The  court  of  jujllcefeat^  which  is  held  before  the  chief 
juftice  in  eyre,  or  chief  itinerant  judge,  capitalis  jufiitiarius 
in  itinere^  or  his  deputy ;  to  hear  and  determine  all  trefpaffes 
within  the  fbreft,  and  all  claims  of  franchifes,  liberties,  and 
privileges,  and  all  pleas  and  csufes  whatfoever  therein 
ariGng*^.  It  may  alfo  proceed  to  try  prefentments  in  the 
inferior  courts  of  the  foreft^,  and  to  give  judgment  upon 
coQvidion  of  the  fweinmote.     And  the  chief  juftice  may 

<  Gvt.  dtfvr^^  s,  i6.  ^  Sur.  3^£dw.  L  c.  t. 

•  Ibid.  e,6,  '4.  Inft.  289. 
'  4  \vA,  308.  *  Ibid.  291. 

•  Cart,  dtfor^Ji,  f,%* 
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therefore  after  prefentment  made  or  indiftment  foundi  but 
not  before  \  iflue  his  warrant  to  the  officers  of  the  foreft  to 
apprehend  the  offenders.  It  may  be  held  ere'ry  third  year  ; 
and  forty  days  notice  ought  to  be  given  of  it's  fitting.  This 
court  may  fine  and  imprifon  for  offences  within  the  foreft  ^^, 
it  being  a  court  of  record :  and  therefore  a  writ  of  error  lies 
from  hence  to  the  court  of  king's  bench^  to  rediify  and  re« 
drds  any  mal-adminiftrations  of  juftice^  $  or  the  chief  juftice 
in  eyre  may  adjourn  any  matter  of  law  into  the  court  of 
king's  bench^  Thefe  jufticcs  in  eyre  were  inftituted  by  £.  73  ] 
king  Henry  Uy  j1*D,  1184';  and  their  courts  were  for- 
merly Tcry  regularly  held :  but  the  laft  court  of  juftice-feat 
of  any  note  was  that  holden  in  the  reign  of  Charles  I,  before 
the  earl  of  Holland ;  the  rigorous  proceedings  at  which  are 
reported  by  fir  William  Jones.  After  the  reftoration  another 
was  held  pro  forma  only,  before  the  earl  of  Oxford  ^  \  but 
fince  the  aera  of  the  revolution  in  1688,  the  foreft  laws  have 
fallen  into  total  difufe,  to  the  great  advantage  of  the 
fttbjeA(i). 

IL  A  SECOND  fpecies  of  reftri£ied  courts  is  that  of  com« 
mill&oners  ol  fewer s.  This  is  a  ten^porary  tribunal  ere£led  by 
virtue  of  a  commiffion  under  the  great  feal  %  which  formerly 
ufed  to  be  granted  pro  re  nata  at  the  pleafure  of  the  crown  % 
but  now  at  the  difcretion  and  nomination  of  the  lord  chan« 
ccUor,  lord  treafurer,  and  chief  jufticesj  purfuant  to  the 

&  Stiti  I  Edw.  III.  c.  8. 7  Ric.  11.  C.4.  P  HoTcdeiu 

■  4lnft.  313.                -  '  4  North*!  Life  of  Lord  Gaildford^ 

*  UiJL  S97«  45. 

•  4  loft.  fl95*  '  F.  N.  B.  1 13. 


( I )  Afl  the  foreftsy  wbieh  were  made  after  the  conquefts,  except 
New  Foreft  in  Hampihire  created  by  William  the  Conqueror,  were 
di&ffiirefted  by  the  charta  de  forefitu  The  foreft  of  Hampton 
court  wascftablilhed  by  the  authority  of  parHament  in  the  reign  of 
HeiuVIII.  The  number  of  forefts  in  England  is  fixty-nine.  4/^ 
319.  Charles  I.  enforced  the  odious  foreft  laws,  as  a  fource  of 
revenue  independent  of  the  parliament. 

Vofc.  III.  G  ftatute 
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ftatnte  23  Hen.  VIII.  c.  5.  Their  jurifdiAion  is  to  OTerlook 
die  vepain  of  fea  banki  and  fea  walls ;  and  the  deaofing  of 
rivers,  public  ftreamSi  ditches,  and  other  conduits^  whereby 
smy  waters  are  carried  off:  and  is  confined  to  fuch  county  or 
particular  diftriA  as  the  commiffion  fliall  exprefsljr  name. 
The  commiflion^s  are  a  court  of  record,  and  may  fine  and 
imprifon  for  contempts '(  and  in  the-execution  of  their  doty 
may  proceed  by  jury,  or  upon  their  own  view,  and  may 
take  order  for  the  removal  of  any  annoyances,  or  the  fafe« 
guard  and  confervation  of  the  fewers  within  their  commif- 
fion, either  according  to  the  laws  and  cuftoms  of  Romney- 
mar(h%  or  oiherwife  at  their  own  dtfcretion.  They  nlay 
alfo  aflefs  fuch  rates,  or  fcots,  upon  the  owners  of  lands 
within  dieir  diftri£l,  as  they  (hall  judge  neceflary :  and,  if 
any  perfon  refufes  to  pay  them,  the  commiffionen  may  levy 
the  fame  by  diflrefs  of  his  goods  aiid  chattels ;  or  they  may, 
by  ftatute  23  Hen.  VIIL  c.  5.  (ell  his  freehold  lands  (and 
by  the  7  Ann.  c.  10.  his  copyhold  alfo)  in  order  to  pay  fuch 
C  74  3  ^^^^  ^  afleiTments.  But  their  condu£l  is  under  the  control 
of  the  court  of  king's  bench,  which  will  prevent  or  puni(h 
any  31egal  or  tyrannical  proceedings  ".  And  yet  in  the  reign 
of  king  James  I,  (<  Ndv.  1616,)  the  privy  council  took 
«pon  them  to  order,  that  ao  aAion  or  complaint  Ihould  be 
profecuted  againft  the  commiffioners,  unlefs  before  dut 
board ;  and  committed  feveral  to  prifon  who  had  brought 
fech  a£Hons  at  common  law,  till  they  (houid  releafe  the  fame  r 
and  one  of  the  reafons  for  difchar^ing  fir  Edward  G>ke  from 
his  office  of  lord  chief  juftice  was  for  countenancing  thofc 
legal  proceedings  \  The  pretence  for  which  arbitrary  ttca- 
fures  was  no  other  4ian  the  tyrant's  plea^,  of  the  nmfflty  of 
tmlimited  powers  in  works  of  evident  utility  to  the  public^ 
««  the  fupreme  reafonidiove  aU  lealiMis,  which  is  die  fidva- 

•  I  Sid.  145.  from  «Uch  lam  iH  commTAioiicrt  «F 

*  RMniiey-fliarlb,  b  tlw  toimtrvF     fewen  In  ISnglaid  tmy  imcIvb  ii^ 
Knit,  a  tnft  contriafas  B41000  acm,     «ni  dinftim.  (4  9dL  B76.) 

it  -governed  by  canam  aotlcoc  tod  equi*  •  Cr».  J«c.  S36» 

tiblc  iawi  of    fewers,  c<mi|pofcd  ky  w  MagfySsg,  8a6.  9>e  pag.  S^ 

Hesiv  de  Bathe,  i  venerable  jedfe  hk  ^  Malt.  fmaA»  loft.  It.  ^9^ 
tfat  i%tgn  pf  king  Hsaiy  ths  dard| 

^tioa 
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^<  tioA  of  the  kiog's  lands  and  pcopk.^  Bat  now  it  is  clearly 
beld,  that  this  (as  well  as  all  other  inferior  jurifdidiions)  ia 
fiibjeA  to  the  diferetionary  coercipn  of  his  majefty's  court 
of  ki]ie*6  bench  '• 


III.  The  court  oipoliciis  ofajjurana^  when  fubfiftiqg,  i) 
cre&ed  ia  purfuance  of  the  ftatute  43  Eliz.  c*  12*  whi^h 
recites  the  immemorial  jLifage  of  policies  of  aflurance,  *'  ^y 
<'  means  whereof  it  cometh  to  pafs,  upon  the  iofsor  pertflung 
*<  of  any  (hip,  there  foUoweth  not  the  undoing  of  any  man^ 
*<  but  the  lofs  lighteth  rather  eafily  upon  many  than  heavy 
<«  upon  few,  and  rather  upon  them  that  adtenture  not,  than 
*<  upon  thofe  that  do  adventure  :  whereby  all  merchants, 
''  efpccially  tho{e  of  the  younger  fort,  are  allured  to  venture 
<<  more  willingly  and  more  freely :  and  that  heretofore  fu^h 
'<  aflbrers  had  ufed  to  ftand  fo  juftly  and  piecifeiy  iqwn  their 
**  cieditSt  as  few  or  no  controverfics  had  arifen  thereupon  ; 
*<  and  if  any  had  grown,  the  fame  had  from  time  to  time 
^  bccu  ended  and  ordered  by  certain  grave  and  difcreet  mer- 
^  chants  appointed  by  the  lord  mayor  of  the  city  of  London; 
<<  as  men  by  reafon  of  their  experience  fitteft  to  underftaud 
'<  and  fpecdily  decide  thofe  caufes :''  but  that  of  late  years 
divers  pcribns  had  withdrawn  themielves  from  that  courfe 
of  arbitradon,  and  had  driven  the  aflured  to  bring  feparate 
actions  at  law  againft  each  aflurer :  it  therefore  enables  the 
lord  chancellor  yearly  to  grant  a  ftanding  commiilion  to  the  [  75  3 
judge  of  the  admiralty,  the  recorder  of  London,  two  do&ors 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants ; 
any  three  of  which,  one  being  a  civilian  oar  a  barrifter^  are 
th^eby  and  by  the  ftatute  13  &  14  Car.  IL^c.  %y  empowered 
to  determinein  a  fummary  way  all  caufes  concerning  policies 
ef  aflurance  in  London,  with  an  appeal  (by  way  oiF  bill)  to 
the  court  of  chancery.  But  the  jurifdif^ion  being  fomcwhat 
defe£live,  as  extending  only  to  London,  and  to  no  other 
afurances  but  thofe  on  merchandiser,  and  to  fuits  brough); 
by  the  aflured  only,  and  not  by  the  infurers',  no  fuch  com« 

>  s  Vortr.  66.    S«lk.  146.  y  Stjl.  x66. 

>  B  Show.  3^6. 
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miffion  has  of  late  years  iflued;  but  infurance  caafes  are  now 
ufually  determined  by  the  verdicl  qf  a  jury  of  merchants,  and 
the  opinion  of  the  judges  in  cafe  of  any  legal  doubtS)  where- 
by the  deciHon  is  more  fpeedyrfatisfa£iory,  and  fittal :  though 
it  is  to  be  wifiied,  that  fome  of  the  parliamentary  powers  in- 
vefted  in  thefe  commiffioners,  effTecially  for  the  examination 
of  witnefiesi  either  beyond  the  feas  or  fpeed!ty  going  out  of 
the  kingdom  %  could  at  prefent  be  adopted  by  (he  courts*  oF 
We(tminfter-hal)|  without  requiring  the  confent  of  parties. 


-*• 


IV.  The  court  of  the  marjbalfeay  and  the  palace  court  at 
Weftminftcr,  though  two  difiinfi  courtSi  are  frequently 
confounded  together.  The  former  was  originally  holden 
before  the  fteward  and  mafflial  of  the  king's  houfe,  and  was 
inftitttted  to  adminifter  juftice  between  the  king^s  domeftic 
fervantsi  that  they  might  not  be  drawn  into  other  courts, 
and  thereby  the  king  lofe  their  fervice  ^  It  was  formerly 
held  in,  though  not  a  part  of,  the  aula  regis  ^i  and,  when 
that  was  fubdivided,  remained  a  di(lin£l  jurifdiftion :  hold- 
ing plea  of  all  trefpafles  committed  within  the  verge  of  the 
court,  where  only  one  of  the  parties  is  in  the  king's  domeftic 
fervice>  (in  which  cafe  the  inqueft  fhall  be  taken  by  a  jury  of 
the  country,)  and  of  all  debts,  contra£ls,  and  covenants,  where 
both  of  the  contrading  parties  belong  to  the  royal  houfliold  ; 
and  then  the  inqueft  fhall  be  compofed  of  men  of  the  houf- 
[  -  7^  ]  hold  only  ^.  By  the  ftatute  of  13  Ric.  11.  ft.  i.  c.  3.  (in  af- 
firmance of  the  common  law  *)  the  verge  of  the  court  in  this 
refpefl  extends  for  twelve  miles  round  the  king's  place  of  re- 
iidence  ^  And,  as  this  tribunal  was  never  fubjeft  to  the  ju- 
rifdiflion  of  the  chief  jufticiary,  no  writ  of  error  lay  from  it 

«  Sut  13  <r  14  Car.  II.  c.  ai.  §  3.  thitfax  rt£ia,  or  privilege  of  the  king's 

ic  4.  palace^  extended  from  hit  palace  gate 

^i  Btttftr.ixt.  to  'the  diftance  of  thl^  milea,  three 

c  Ftet.  /.'».  e,  1.  fuiloogty  three  acrea^  nine  feet,  nine 

'  Jrtk.  Juf^  emrt,   %%  Edw.  I.  c  J.  palm*,  and  nine  barlev  corns  {  aa  ap* 

Stat.  5  Edw.  III.  X.  a.    10  Edw.  III.  peara  from  a  fragment  of  the  tixtM» 

ft.  1.  c.  a.  J^ffenjii  cited  'm  Dr.  Hlcke^i  ififertat. 

•2ln((.  548.  i2p^0/«  X14, 

5  Jiy  the  anticnt  Saxon  coaSitation 
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(though  a  court  of  record)  to  the  king's  bench,  but  only  to 

parliament  >,  till  the  (latutes  of  5  Edw.  IIL  c.  2.  and  10  Edw. 

in.  ft.  2.  c.  3.  which  allowed  fuch  writ  of  error  before  the 

king  in  his  place.    But  this  court  being  ambulatory,  and 

obliged  to  follow  the  king  in  all  his  progrefles,  fo  that  by  the 

removal  of  the  houfliold,  a£kions  were  frequently  difconti*. 

nued  \  and  doubts  having  arifen  as  to  the  extent  of  it's  junf- 

di£lionS  king  Charles  I.  in  the  fixth  year  of  his  reign  by  ht9 

letters  patent  ere£ted  a  new  court  of  record,  called  the  euriit 

palatii  or  palace  courts  to  be  held  before  the  fteward  of  the 

boufhold  and  knight  marfhal,  and  the  fteward  of  the  courts 

or  his  deputy;  with  jurifdi£lion  to  hold  plea  of  all  manner 

of  perfonal  a£tions  whatfoever,  which  fhall  arife  between  any 

parties  within  twelve  miles  of  his  majefty's  palace  at  White* 

hall*'.    The  court  is  now  held  once  a  week,  together  with 

the  antient  court  of  marihalfea,  in  the  borough  of  South- 

wark :  and  a  writ  of  error  lies  from  thence  to  the  court  of 

king's  bench.    But  if  the  caufe  is  of  any  confiderable  con- 

fequence,  it  is  ufually  removed  on  it's  firft  commencement, 

together  with  the  cuftody  of  the  defendant,  either  into  the 

king*s  bench  or  common  pleas,  by  a  writ  of  habeas  corpus  cum 

caufa :  and  the  inferior  bufinefs  of  the  court  hath  of  late  years 

been  much  reduced,  by  the  new  courts  of  confcience  ere6ied 

in  the  environs  pf  London ;  in  confideration  of  which  the 

four  counfel  belonging  to  thefe  courts  had  falaries  granted 

them  for  their  lives  by  the  ftatute  23  Geo.  II.  c.  27. 

V.  A  FIFTH  fpccies  of  private  courts  of  a  limited,  though  C  77  3 
cztenGve,  jurifdi^ion  are  thofe  of  the  principality  of  Wales ; 
which  upon  its  thorough  reduftion,  and  the  fettling  of  it's 
polity  in  the  feign  of  Henry  the  eighth*,  weie  ereded  all  over 
the  country;  principally  by  the  ftatute  34  &  35  Hen.  VIII. 
c.  26.  though  much  had  before  been  done,  and  the  way  pre- 
pared by  the  ftatute  of  Wales,  1 2  Edw,  I.  and  other  ftatutes. 
By  the  ftatute  of  Henry  the  eighth  before-mentioned,  courts- 

•  t  Bulftf.  »ii,     10  Rep  79,  **   *  1  Sid.  180.     Silk.  439. 

»  F.  N.  B.  141.   »Iaft.  548.  »  See  ?ol.  I,  inlrod.  §  4. 
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barofli  hundred,  and  county  courts  are  there  eftablilhed  as  ii^ 

England.     A  feflion  is  alfo  to  be  held  twice  in  every  year  in 

each  county,  .by  judges*  appointed  by  the  king,  to  be  called 

the  great  feflionsof  the  feveral  counties  in  Wales :  in  which 

all  pleasof  real  and  perfonal  a£kions  (hall  be  held,  with  the  fame 

form  of  procefs'  and  in  as  ample  a  nlanner  as  in  the  court  of 

common  pleas  at  Weftminfler  ^ :  and  writs  of  error  (hall  lie 

from  judgments  therein  (it  being  a  court  of  record)  to  thecourt 

of  king's  bench  at  Weftminfter.     But  the  ordinary  original 

writs  of  procefs  of  the  king's  courts  at  Weftminftcr  do  not  run 

into  the  principality  of  Wales  *:  though  procefs  of  execution 

does'}  as  do  alfo  prerogative  writs,  as  writs  of  certiorari^ 

fuo  minusy  mandamus^  and  the  like^.    And  even  in  caufes  be«» 

tween  fubje&  and  fubjeft,  to  prevent  injuftlce  through  family 

faf^ions  or  prejudices,  it  is  held  lawful  (in  caufes  of  freehold 

at  lead,  and  it  is  ufual  in  all  others)  to  bring  an  aAion  in  the 

Englifli  courts,  and  try  the  fame  in  the  next  Engli(h  county 

adjoining  to  that  part  of  Wales  where  the  caufe  arifes  '^  and 

wherein  the  venue  is  laid.  But  on  the  other  hand,  to  prevent 

trifling  and  frivolous  fuits  it  is  enabled  by  ftatute  13  Geo« 

III.  c.  51.   that  in  perfwal  a&ions,  tried  in  any  £ngli(h 

county,  where  the  caufe  of  action  arofe,  and  the  defendant 

relides  in  Wales,  if  the  plaintiff  (hall  not  recover  a  verdiA  for 

ten  pounds,  he  (hall  be  nonfuited  and  pay  the  defendant's  cods, 

linlefs  it  be  ccrtilied  by  the  judge  that  the  freehold  or  title 

came  principally  in  qutftion,  or  that  the  caufe  was  proper  to 

[    78   3  be  tried  in  fuch  Engli(h  county.    And  if  any  tranfitory  adion, 

die  caufe  whereof  arofe  and  the  defendant  is  re(ident  in 

Wales,  (hall  be  brought  in  any  Eng]i(h  county,  and  the  plain* 

tiflF  (hall  not  recover  a  verdi£l  for  ten  pounds,  the  plaintiff 

'  fliall  be  nonfuited»  and  (hall  pay  the  defendaiy's  coils,  de« 

du£ling  thereout  the  fum  recovertd  by  the  verdidi. 

»  Sue.  1%  Elis.  c.  S.  *%  Roll.  Rep.  141. 

•  See,  for  ftriher  regulation  of  tho  ^  %  Bulitr.  156*       %  Samnd.  19]^ 

fttd\ot  of  thefe  courts,  ftat.  5  Elii.  Raym.  206. 
C.25.  S  El|s.  (.  ftp-  8  Geo.  I.  c  25,  <^ 6.  «  Cro.  Jac.  484. 

6  Geo.  y.   €•  ^14.  Ij  Geo.  HI.  c.  5|t         I  Vao|h.  4134    Hardr.  66. 
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VI.  Thb  court  of  the  duchy  chamber  of  Lancafter  is  an- 
other fpecial  jurifdi&iouy  held  before  the  chancellor  of  the 
duchy  or  hit  deputy  concerning  all  matter  of  equity  relating 
to  lands  holden  of  the  king  in  right  of  the  duchy  of  Lancaf« 
terf :  which  is  a  thing  very  diftind  from  the  county  palatine^ 
(which  hath  alfo  it*8  feparate  chancery,  for  fealing  of  writs, 
and  the  like  %)  and  comprizes  much  territory  which  lies  at  a 
vaft  diftancc  from  it }  as  particularly  a  very  large  diftriA  fur- 
rounded  by  the  city  of  Weftminfter.  The  proceedings  in 
this  court  are  the  fame  as  on  the  equity  fide  in  the  courts  of 
exchequer  and  chancery*;  fo  that  it  feems  not  to  be  a  court 
of  record :  and  indeed  it  has  been  holden  that  tfaofe  courts 
have  a  concurrent  jurifditlion  with  the  duchy  court,  and 
may  take  cognizance  of  the  fame  caufes  *• 

VII.  Anothbu  fpecies  of  private  courts,  which  are  of  a 
limited  local  jurifdi£lion,  and  have  at  the  fame  time  an  ex«  ^ 
dttfive  cognizance  of  pleas,  in   matters  both  of  law  and 
equity  ^  are  thofe  which  appertain  to  the  counties  palatine 

of  Chefter,  Lancafter,  and  Durhami  and  the  royal  franchife 
of  Ely  *•  In  all  thefe,  as  in  the  principality  of  Wales,  the 
king's  ordinary  writs,  ifliiing  under  the  great  feal  out  pf 
chancery,  do  not  run  (  that  is,  they  are  of  no  force.  For, 
as  originally  zMjura  regalia  were  granted  fo  the  lords  of  thefe 
cottnti5:s  palatine,  they  had  of  courfe  the  fole  adminiftration 
of  juftice,  by  their  own  judges  appointed  by  themfelves  and 
not  by  the  crown.  It  would  therefore  be  incongruous  for  the 
Idng  to  fend  his  writ  to  dired  the  judge  of  another's  court  io 
what  manoer  to  adminifter  juftice  between  the  fuitors.  But 
when  the  privileges  of  thefe  counties  palatine  and  franchifes 
were  abridged  by  ftatute  27  Hen.  VII(.  c  24.  it  was  alfo  en* 
a£led,  that  all  writs  and  procefs  (bould  be  made  in  the  king's  C  79  3 
name,  but  Ihonld  be  ufti^d  or  wttnefled  in  the  name  of  the 
owner  of  the  franchife.  Wherefore  all  writs,  whereon  aAions 

illUk*  77.    %  Ler.  S4.  Hiird.  171. 

•iVcDtr.  ft57.  *4l«*  «iS«aiS«FIftch.  R.45a. 
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'  are  founded^  and  which  have  current  authority  here»  muft  be 
under  the  feal  of  the  refpe£kive  franchifes;  the  two  former  of 
which  are  now  united  to  the  crown,  and  the  two  latter  under 
the  government  of  their  feveral  bifhops.  And  the  judges  of 
^  affi fe,  who  fit  therein,  fit  by  virtue  of  a  fpecial  commiflion  from 
theownersof  the  feveral  franchifes,  and  under  the  feal  thereof; 
/  and  not  by  the  ufual  commiffion  under  the  great  feal  of  Eng- 

land, Hither  alfo  may  be  referred  the  courts  of  the  cinque 
ports,  or  five  moil  important  havens,  as  they'formerly  were 
efteemed,  in  the  kingdom  ;  vh.  Dover,  Sandwich,  Romney, 
Haftings,  and  Hythe ;  to  which  Wiuchelfey  and  Rye  have 
been  fince  added :  which  have  alfo  fimilar  franchifes  in  many 
jetptGts  *  with  the  coimties  palatine,  and  particularly  an  ex- 
cluGve jurifdi£lioni  (before  the  mayor  and  jurats  of  the  ports^) 
In  which  exclufive  jurifdi£lion  the  king's  ordinary  writ  doe^ 
not  run.  A  writ  of  error  lies  from  the  mayor  and  jurats  of 
each  port  to  the  lord  warden  of  the  cinque  ports,  in  his  court 
of  Shepvjajs  and  from  the  court  of  Shepway  to  the  king's 
'  bench  ^.  So  Ukewife  a  writ  of  error  lies  from  all  the  other 
jurifdiftions  to  the  fame  fupreme  court  of  judicature  *,  as  an 
^enfign  of  fuperiority  rfeierved  to  the  crown  at  the  original 
creation  of  the  franchifes.  And  all  prerogative  writs  (as  thofe 
of  habeas  carpus,  prohibition,  certiorari,  and  mandatntis)  may 
iflue  for  the  fame  reafon  to  all  thefe  exempt  jurifdi&ions  * ; 
becaufe  the  privilege,  that  the  king's  writ  runs  not,  muft  be 
intended  between  party  and  party,  for  there  can  be  no  fucb 
V  privilege  againft  the  king\ 

VIIL  The  ftannary  courts  in  Devonfhire  and  Cornwall, 

•  for  the  adminiftration  of  juftice  among  the  tinners  therein, 

are  alfo  courts  of  record,  but  of  the  fame  private  and  exclu« 

five  nature.    They  are  held  before  the  lord  warden  and  his 

fubftitutcs,  in  virtue  of  a  privilege  granted  to  the  workers  in 

\    So  ]  the  tinmines  there,  toTue  and  be  fued  only  in  their  own 

>  I  Sid.  i65.  vii»6t.    4.1nft«  38.ai4.ajS* 

y  Jenk.  71*    I^yver^ti  des  courts.  r<  *  i  Sid.  9a. 

Sank.  It  r^.     i  Sid.  356.  *  CrOt  J«G.  543. 

f  hn,  Atr,  f«  trror.  74.  loi,      D^ 

courts. 


Ch.  6.  Wrongs.  %o 

courts,  that  they  may  not  be  drawn  from  their  bu(ine(s 
which  is  highly  profitable  to  the  public,  by  attending  their 
lawfuits  in  other  courts^.  .  The  privileges  of  the  tinners  are 
confirmed  by  a  charter,  33  Edw*  I.  and  fully  expounded  bj 
a  private  ftatute  "*,  50  Edw.  III.  which  has  Hnce  been  ex* 
plained  by  a  public  ad,  16  Car.  I.  c.  15.  What  relates  to 
our  prefent  purpofe  is  only  this :  that  all  tinners  and  labourers 
in  and  about  the  ftannaries  (hall,  during  the  time  of  their 
working  therein  iona  fide^  be  privileged  from  fuits  of  other 
courtS)  and  be  only  impleaded  in  the  llannary  court  in  all 
matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Weftminfter* 
hall  \  as  was  agreed  by  all  the  judges  *  in  4  Jac.  I.  But  an 
appeal  lies  from  the  fte ward  of  the  court  to  the  under- warden  \ 
and  from  him  to  the  lord-warden ;  and  thence  to  the  privy 
council  of  the  prince  of  Wales,  as  duke  of  Cornwall  ^,  when 
he  hath  had  livery  or  inveftiture  of  the  fame  s.  And  from 
thence  the  appeal  lies  to  the  king  himfelf,  in  the  laft  refort  ^« 

EL  The  feveral  courts  within  the  city  of  London  ^,  and 
other  cities,  boroughs,  and  corporations  throughout  the  king- 
dom, held  by  prefcription,  charter,  or  aft  of  parliament,  are 
alfo  of  the  fame  private  and  limited  fpecies.  It  would  exceed 
the  defign  and  compafs  of  our  prefent  inquiries,  if  I  were  to  en- 
ter into  a  particular  detail  of  thefe,  and  to  examine  the  nature 
and  extent  of  their  feveral  jurifdiflions.  It  may  in  general  be 
fufficient  to  fay,  that  they  arofe  originally  from  the  favour  of 
the  crown  to  thofe  particular  diftri£ls,  wherein  we  find  them 
crefted,  upon  the  fame  principle  that  hundred-courts,  and  the 
like,  were  eftablifhed;  for  the  convenience  of  the  inhabitants^ 
ihat  they  may  profecute  their  fuits,  and  receive  juftice  at  home: 

*  4  Inft.  231.  error  lies  to  the  cwrt  of  bufllngt^  before 
'  See  this  at  length  in  4  Inft.  131.  the  mayor,  recorder,  and  iheriflft ;  and 

*  4  Inft.  23 1  •  from  thence  to  juflicet  appointed  by  Uw 

*  Uid.  130.  kfog's  commlffion,  who  ufed  to  fie  in 

*  3  Bttlft.  I  S3.  the  church  of  St.  Martin  It  graai* 
^  Doderid^e  hift.  of  Curnw.  94.  (F.  N.  6.32.)  And  from  the  judgme^ 
'  The  chief  of  thofe  in  London  mre      of  thofe  juftices  a  writ  of  error  lleftflit 

Ak.  jberiffs  tntrti,  boldcn  before  their      mcdUctlgf  t^Ulthooft  of  lords. 


Annrdor  jnd^e^'  from  which  a  writ  of 
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that,  for  the  mod  part,  the  courts  at  Weftminfter-hall  hare  a 
concurrent  jurifdi^iton  withthefe,  or  elfe  a  fupcrintendencf 
over  themj ;  and  are  bound  by  the  ftatute  19  Geo.  III.  c.  70* 
to  give  afliftance  to  fuch  of  them  as  are  courts  of  record,  by 
UTuing  writs  of  execution,  where  the  perfon  or  eflfeAs  of 
the  defendant  are  not  within  the  inferior  jurifdi^iion :  and 
that  the  proceedings  in  thefe  fpecial  courts  ought  to  be  ac- 
cording to  the  courfe  of  the  common  law,  unlefs  otherwife 
ordered  by  parliament  i  for  though  the  Icing  may  ereSt  new 
courts,  yet  he  cannot  alter  the  eftabliflied  courfe  of  law. 

But  there  is  one  fpecies  of  courts,  conftituted  by  aft  of 
parliament,  in  the  city  of  London  and  other  trading  and 
populous  diilriAs,  which  in  their  proceedings  fo  vary  from 
the  courfe  of  the  common  law,  that  they  may  deferve  a  more 
particular  confideration.  I  mean  the  courts  of  requefts,  or 
courts  of  confcience,  for  the  recovery  of  fmall  debts.  The 
firft  of  thefe  was  eftabliflied  in  London,  fo  early  as  the  reign 
of  Henry  the  eighth,  by  an  z€t  of  their  common  council; 
which  however  was  certainly  infufficient  for  that  purpofe  and 
illegal,  till  confirmed  by  ftatute  3  Jac.L  c.  15.  which  has 
fince  been  explained  and  amended  by  ftatute  14  Geo.  II.  c*  lo. 
The  conftitution  is  this:  two  aldermen,  and  four  commoners^ 
fit  twice  a  week  to  hear  all  caufes  of  debt  not  exceeding  the 
Talue  of  forty  {hillings  j  which  they  examine  in  a  fummary 
way,  by  the  oath  of  the  parties  or  other  witnefles,  and  make 
fuch  order  therein  as  is  confonant  to  equity  and  good  con«* 
fcience.  The  time  and  expence  of  obtaining  this  fummary 
redrefs  are  very  inconfiderahle,  which  make  ic  a  great  benefit 
to  trade ;  and  thereupon  divers  trading  towns  and  other  dif- 
tn&s  have  obtained  z&s  of  parliament,  for  eftablifliing  in 
them  courts  of  confcience  upon  nearly  the  fame  plan  as  that 
in  the  city  of  London  {2). 

)  Salk.  144.  a63« 


(a)  By  the  35  Geo.  IIL   c.  45.  and  a6  Geo.  III.  c.  38.  ao 
debtor  or  defendant^  in  any  const  for  the  recovery  of  finall  debts, 
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The  anxious  defire  that  has  been  (hewn  to  obtain  thefe 
fercrai  z€tSf  proves  clearly  that  the  nation  in  general  b  truljr 
fenfible  of  the  great  inconvenience  arifing  from  the  difnfe  of 
the  antient  county  and ^handred  courts;  wherein  caufes  of 
Ak  fmall  value  neere  always  formerly  decided,  with  very 
little  trouble  and  expenfe  to  the  parties.  But  it  is  to  be  fear- 
ed, that  the  general  remedy  which  of  late  hath  been  princi- 
paHy  applied  to  this  inconvenience  (the  ered^irig  thefe  new 
jurifdifiions)  inay  itfelf  be  attended  in  time  with  very  ill 
confequences :  as  the  method  of  proceeding  therein  is  entirely 
in  derogation  of  the  common  law  $  as  their  large  difcretionary 
powers  create  a  petty  tyranny  in  a  fet  of  (landing  commif« 
fioners ;  and  as  the  difufe  of  the  trial  by  jury  may  tend  to 
eftrangethe  minds  of  the  people  from  thatvaluable  prerogativt 
of  Englithmen,  which  has  already  been  more  than  fufficiently 
excluded  in  many  inftances.  How  much  rather  is  it  to  be 
wiflied,  that  the  proceedings  in  the  county  and  hundred- 
courts  could  again  be  revived,  without  burthening  the  free«  , 
holders  with  too  frequent  and  tedious  attendances  $  and  at 
the  fame  time  removing  the  delays  that  have  infenfibly  crept  £  Sj  ] 
into  their  proceedings,  and  the  power  that  either  party  have 
of  transferring  at  pleafure  their  fuits  to  the  courts  at  Weft- 
minfter !  And  we  may  with  fatisfa£lion  obferve,  that  this 
experiment  has  been  adiually  tried,  and  has  fucceeded  in  the 
popoloos  county  of  Middlefex;  which  might  ferve  as  aa 
example  for  others.  For  by  ftatute  23  Geo.  II.  c«  33.  it  is 
enaded,  i.  That  a  fpecial  county  court  (hall  be  held,  at 
leaft  once  a  month,  in  every  hundred  of  the  county  of  Middle- 
fex,  by  the  county  clerk.  2.  That  twelve  freeholders  of  that 
hundred,  qualified  to  ferve  on  juries,  and  (truck  by  the  fhttiff. 


where  the  debt  doei  not  exceed  twenty  (hillings,  fball  be  committed 
to  prifon  for  more  than  twenty  days*  and  if  the  debt  does  not  cx«w 
cced  forty  (billings,  for  more  than  forty  days  i  unlefs  it  be  proved 
to  the  fttisfiiAioo  of  the  court,  that  he  has  money  or  goods  which 
kframdulently  conceals,  and  in  the  firft  cafe  the  imprHbnment  may 
be  extended  to  thirty  days,  and  in  the  latter  to  fizty. 

ihall 
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fball  befummoned  to  appear  at  fuch  court  by  rotation  ;  fo  as 
none  fhali  be  funimoned  oftener  than  once  a  year*  3.  That 
in  all  caufes,  not  exceeding  the  value  of  forty  (hillings,  the 
county  clerk  and  twelve  fuitors  (hall  proceed  in  a  fummary 
way,  examining  the  parties  and  witneffeson  oath^  without  the 
formal  procefs  antiently  ufed :  and  (hall  make  fuch  order  there<« 
in  as  they  (hall  judge  agreeable  to  confcience.  4.  That  no 
.plaints  (hall  be  removed  out  of  this  court,  by  any  procefs  what- 
foevcr^  but  the  determination  herein  fliall  be  final.  5.  That  if 
any  aAion  be  brought  in  any  of  the  fuperior  courts  againft  « 
perfon  refident  in  Middlefex,  for  a  debt  or  contra^,  upon  the 
tri^^l  whereof  the  jury  (hall  find  lefs  than  40  /•  damages,  the 
plaintiflF  (hall  recover  no  cofts,  but  (hall  pay  the  defendant 
double  cofts ;  unlefa  upon  fome  fpecial  circumftances,  to  be 
certified  by  the  judge  who  tried  it*  6.  Laftly,  a  table  of  very 
moderate  fees  is  prefcribed  and  fet  down  in  the  zCt^  which 
.are  not  to  be  exceeded  upon  any  account  whatfoever.  This  is 
^a  plan  entirely  agreeable  to  the  conftitution  and  genius  of  the 
.nation :  calculated  to  prevent  a  multitude  of  vexatious  a£lions 
in  the  fuperior  courts,  and  at  the  fame  time  to  give  honeft 
.creditors  an  opportunity  of  recovering  fmall  fums ;  which 
now  they  are  frequently  deterred  from  by  the  expenfe  of  a 
fuLt  at  law  :  a  plan  which,  one  would  think^  wants  only  to 
be  generally  known,  in  order  to  its  univerfal  reception. 

X*  There  is  yet  another  fpecies  of  private  courts,  which 

.1  muft  not  pafs  over  in  filence  :  viz.  the  chancellor's  courts 

ill  the  two  univerfities  of  England.     Which  twp  learned 

bodies  enjoy  the  fole  jurifdidion,  in  exclufion  of  the  king'jB 

C   84  ]  courts,  over  all  civil  anions  and  fuits  whatfoever,  when  a 

fcholar  or  privileged  perfon  is  one  of  the  parties  ;  excepting 

in  fuch  cafes  where  the  right  of  freehold  is  concerned.  And 

thefc  by  the  univerfity  charter  they  are  at  liberty  to  try  and 

determine,  either  according  to  the  common  law  of  the  land, 

or  according  to  their  own  local  cuftoms,  at  their  difcretion; 

which  has  generally  led  them  to  carry  on  their  procefs  in  a 

courfe  much  conformed  to  the  civil  law,  for  reafons  fuffi* 

'  cicatly  explained  in  a  former  volume  *. 

^  '   *  Vol.  I.  introd.  ^  1. 
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These  privil^es  were  granted)  that  the  ftadentfi  might 
not  be  dillra£ted  from  theii  ftudies  by  legal  procefs  from  dif^ 
tant  courts,  and  other  forenfic  avocations*  And  privileges  of 
this  kind  are  of  very  high  antiquity,  being  generally  enjoyed 
by*  all  foreign  univerGties  as  well  as  our  own,  in  confequence 
(I  apprehend)  of  a  conftitution  of  the  emperor  Frederick, 
jt.D.  1158^  But  as  to  England  in  particular,  the  pldeft 
charter  that  I  have  feen,  containing  this  grant  to  the  univer- 
fity  of  Oxford,  was  28  Hen.  III.  A.D.  1244.  And  the  fame 
priTileges  were  confirmed  and  enlarged  by  almoft  every  fuc* 
ceeding  prince,  down  to  king  Henry  the  eighth ;  in  the 
fourteenth  year  of  whofe  reign  th'b  largeft  and  itioft  extenfive 
charter  of  all  was  granted.]  One  fimilar  to  which  was  after- 
wards granted  to  Cambridge  in  the  third  year  of  queen  Eliza- 
beth. But  yet,  nofcwithftanding  thefe  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  courfe  different  from  the 
law  of  the  land,  were  of  fo  high  a  nature,  that  they  were 
held  to  be  invalid ;  for  though  the  king  might  ered^  new 
courts,  yet  he  could  not  alter  the  courfe  of  law  by  his  letters 
patent*  Therefore  in  the  reign  of  queen  Elizabeth  an  a£t  of 
parliament  was  obtained  "*,  confirming  all  tht  charters  of  the 
two  unWerGties,  and  thofe  of  14  Hen.  VIII.  and  3  Eliz.  by 
name.  Which  Ue/fed  aff,  as  iir  Edward  Coke  entitles  it  % 
ellabliflied  this  high  privilege  without  any  doubt  or  oppofi* 
don  * :  or,  as  fir  Matthew  Hale  p  very  fully  ezprefles  the  fenfe 
of  the  common  law  and  the  operation  of  the  zGt  of  parlia.  [  8c  1 
ment,  "  although  king  Henry  the  eighth,  14  j1,R.  fui^ 
^  granted  to  the  univerfity  a  liberal  charter,  to  proceed  ac* 
^  cording  to  the  ufe  of  the  univerfity;  viz,  by  a  courfe  much 
^'  conformed  to  the  civil  law ;  yet  that  charter  had  not  been 
^<  fufficient  to  have  warranted  fuch  proceedings  without  the 
*'  help  of  an  z&  of  parliament.  And  therefore  in  13  Eliz. 
'*  an  zGt  pafTed,  whereby  that  charter  was  in  cffcGt  ena£^ed; 
*'  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
'*  law  procedure,  even  in  matters  that  are  of  themfelves  of 

'  CoJ»  4«  tit,  1 3.  *  Jenk.  Ccjic.  s.    pi.  88.    Ccot.  |. 

*  13  Elis.  c.  19.  pl- 33*  Hardr.  504.     Godboluioi. 

•  4  loft.  127.  f  Hift.  C.  L.  33. 
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^  conmoo  Itv  cognizance^  wbcrc  cither  ti  the  pftrties  i» 
«  pmilqged/' 

This  privilege,  fo  far  as  it  relates  to  civil  canfesi  is  exer* 
ciled  at  Oxford  in  the  .chancellor's  courts  the  judge  of  which 
is  the  vice-chancellori  his  deputy^  or  aflefibr*  From  hia 
lenteace  an  appeal  lies  to  delegates  appointed  by  the  congrc* 
gation;  from  thence  to  other  delegates  of  the  houfe  of  coa<- 
vocation;  and  if  they  all  three  concur  in  the  fame  fenteoce 
it  is  final,  at  leaft  by  the  ftatutes  of  the  uni?erfity%  accord* 
ing  to  the  rule  of  the  civil  law'.  But,  if  there  be  any  dif- 
cordance  or  variation  in  any  of  the  three  fentences,  an  appeal 
lies  in  the  lail  refort  to  judges  delegates  appointed  by  tht 
crown  under  the  great  fad  in  chancery. 

I  HAVE  now  gone  through  the  feveral  fpecies  of  private^ 
or  fpecial  courts,  of  the  greateft  note  in  the  kingdom,  inQl^ 
tuted  for  the  local  redrefs  of  private  wrongs;  and  mud,  in 
the  clofe  of  all,  make  one  general  obfervation  from  di  Ed« 
ynxd  Coke":  that  thefe  particular  jurifdi£lionSf  derogating 
from  the  general  jurifdi&ion  of  the  courts  of  common  bw^ 
are  ever  ftridly  reftrained,  and  cannot  be  extended  farther 
than  the  ei^refs  letter  of  their  privileges  will  moil  explicitly 
warrant. 

^7tt,%i,^  19.  '  Cni,  7.  17.  f.  •  2  Ittft.  54s. 
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CHAPTER    THB    SXYIMTH. 


OF  THE  COGNIZANCE  of 

WRONGS. 


WE  are  now  to  proceed  to  the  cognizance  of  private 
wrongs  i  that  is,  to  coofider  in  which  of  the  raft 
wmetj  of  courts,  mentioned  in  the  three  preceding  chap* 
tersy  erery  pofiible  injury  that  can  be  offered  to  a  man'9 
perlbn  or  property  is  certain  of  meeting  with  redrefs* 

The  authority  of  the  feveral  courts  of  private  and  fpecial 
jnrifdiflion,  or  of  what  wrongs  fuch  courts  have  cognizance^ 
was  neceffariiy  remarked  as  thofe  refpe£live  tribunals  were 
enumerated;  and  therefore  need  not  be  here  agaiii  repeated  : 
which  will  confine  our  prefent  inquiry  to  the  cognizance  of 
civil  injuries  in  the  feveral  courts  of  public  or  general  juriC- 
di£Hon.  And  the  order,  in  which  I  (hall  purfue  this  in« 
quiry,  will  be  by  (hewing ;  i.  What  aAioos  may  be  brought^ 
Of  wh^t  injuries  remedied,  in  the  ecdcGaftical  courts. 
2.  Whi|t  in  the  military.  3.  What  in  the  maritime.  And 
4.  Whif  in  the  courts  of  common  law. 

Ahd  with  regard  to  the  three  firft  of  thefe  particuhir$9 1 
mnft  fceg  leave  ttot  fo  much  to  confidcr  what  hath  at  any  time 
been  cimkmd  or  pretended  to  belong  to  their  jurifdiction,  by 
the  officers  and  judges  of  thofe  refpe£live  courts ;  but  what 
the  CQOUMon  law  ailowi  and  permits  to  be  fo.  For  thefe  ec« 
eeatbcal  tribunals  (whidi  were  principally  guided  by  the  rules 
of  the  imperial  ind  canon  lawt)  as  they  fubiift  and  are  ad- 
mitted 
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mitted  in  England,  not  by  any  right  of  their  own  *,  but  upon 
bare  fufierance  and  toleration  from  the  municipal  law8»  mud 
have  recourfe  to  the  laws  of  that  country  wherein  they  are 
thus  adopted,  to  be  informed  how  far  their  jurifdi£lion  ex- 
tends, or  what  caufes  are  permitted,  and  what  forbidden,  to 
be  difcufled  or  drawn  in  queftion  before  them*  It  matters 
not  therefore  what  the  pande£ls  of  Juftinian,  or  the  decretals 
of  Gregory  have  ordained*  They  are  here  of  no  more  in* 
tiinfic  authority  than  the  laws  of  Solon  and  Lycurgus  r  cu* 
rious  perhaps  for  their  antiquity,  refpe£hable  for  their  equity, 
and  frequently  of  admirable  ufe  in  illuftrating  a  point  of  hif- 
tory.  Nor  is  it  at  all  material  in  what  light  other  nations 
may  conHder  this  matter  of  jurifdi£lion.  Every  nation  muft 
and  will  abide  by  its  own  municipal  laws ;  which  various 
accidents  confpire  to  render  different  in  almoft  every  country 
in  Europe.  We  permit  fome  kinds  of  fuits  to  be  of  eeclefi* 
aftical  cognizance,  which  other  nations  have  referred  entirely 
to  the  temporal  courts ;  as  concerning  wills  and  fucceflions 
to  inteftates'  chattels :  and  perhaps  we  may,  in  our  tum» 
prohibit  them  from  interfering  in  fome  controverfies,  which 
on  the  continent  may  be  looked  upon  as  merely  fpiritual.  In 
fiiort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  jurifdi£lion  of  our  courts :  and,  if  any  tri- 
bunals whatfoever  attempt  to  exceed  the  limits  foprefcribed 
them,  the  king's  courts  of  common  law  may  and  do  prohi- 
bit them ;  and  in  fome  cafes  punifli  their  judges  ^. 

Having  prcmifed  this  general  caution,  I  proceed  now  to 

confider, 

I.  Thb  wrongs  or  injuries  cognizable  by  the  eccIeGafticat 
courts.  I  mean  fuch  as  are  offered  to  private  perfons  or  in- 
dividuals ;  which  are  cognizable  by  the  ecdefiaftical  court» 
not  for  reformation  of  the  offender  himfelf  or  party  injuring 
(profalute  animaiy  as  is  the  cafe  with  immoralities  in  general, 
when  unconneAed  with  private  injuries)  but  for  the  fake  of 
the  party  injured^  to  make  him  a  fatisfaAton  andredrefs  for 

*  Ste  Vol.  1.  iotrod.  §  i.  ^  Hal.  Hlft.  C.  L.  c.  !• 

tkt 


tfce  damage  which  he  has  fuftained.  A  nd  thefe  I  Ihall  redtxcd 
under  three  general  heads ;  of  caufes  pecuniary^  caufed  matrix 
f,  and  eaafes  tefiaimniarj. 


I.  pECUMiAitY  eaufesy  cognitable  in  the  ecclefiafticat 
courtSy  are  fuch  as  arife  either  from  the  withholding  ecclefi-^' 
aiftical  does,  or  the  doing  or  iiegleding  fome  a£l  relating  to 
die  church,  whereby  fome  damage  accrues  to  the  plaintiff  | 
towards  obtaining  a  fatisfa&ion  fot  which  he  is  permitted  to 
inftitme  a  fuit  in  the  fpiritnal  court. 

Thb  pincipal  of  thefe  is  the  fubtra£):ion  or  withholding 
of  ikhes  from  the  parfon  or  Ticar,  whether  the  former  be  a 
clergynvati  or  a  lay  appropriator  '•  Bot  heri^in  a  diftin£lion 
maft  be  taken :  for  the  ecclefiaftical  courts  have  no  jurifdic** 
tion  to  try  the  wight  of  tithes  unlefs  between  fpiritual  perfons''^ 
but  in  ordinary  cafes,  between  fpiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  difputed  *.  By  the  ftatute  or  rather  writ  ^  of  circumfpeBt 
aeatts  ',  it  is  declared  that  the  court  chriftian  ihall  net  be 
prohibited  from  holding  plea,  ^Ji  reB^r  petal  verfus parochia* 
^  ms  MntsMes  et  decimal  dehltas  it  confuetas  /'  fo  that  if  any 
dtfpote  arifes  whether  fuch  tithes  be  due  and  aecujhmei^  this 
cannot  be  determined  in  the  ecclefiaftical  court,  but  before 
the  king's  courts  of  the  common  law  ;  as  fuch  queftion  af- 
feds  the  temporal  inheritance,  and  the  determination  mull 
bind  the  real  property.  But  where  the  right  does  not  come 
into  queftion,  but  only  the  fa8  whether  or  no  the  tithes 
allowed  to  be  due  are  really  f^btraflfed  or  withdrawn,  this  is 
a  tranficat  perfonal  injury,  for  which  the  remedy  may  pro^ 
perly  be  had  in  the  fpiritual  court ;  viz,  the  recovery  of  the 
tithes, or  their  equivalent.  By  ftatute  2  &  3  Edw.  VI.  c.  1 34 
k  is  enaded,  that  if  any  perfon  fliall  carry  off  his  predial 
tkfaes  (tmtr.  of  cocn,  hay,  or  the  like)  before  the  tenth  part 

*  Stir. !•  HcB.  VIII. c.  7.  'See 3irriiigtao.  113.  3 Fiyn. R«c» 
^  X  R«U.  Abr.  309,  3x0.  Bfe.  Ar,    336* 

fiiar^tffiKM.  S5.  •  i3Eaw»I.ft.  4.  ortiUMr>9Eaw. 

*  %  Inft.  364.  4S9, 49««  IT. 

^  Vol.  IIL  H  ia 
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IS  duly  fct  (otth,  or  agreement  is  made  with  the  proprietor,  or 
ihall  willingly  withdraw  his  tithes  of  the  fame,  or  (hall  (top 
or  hinder  the  proprietor  of  the  tithes  or  his  deputy  from  view-^ 
ing  or  carrying  them  away ;  fuch  offender  (hall  pay  douh/e 
the  value  of  the  tithes,  with  cofts,  to  be  tecovered  before 
the  ecclefiaftical  judge,  according  to  the  king's  ecclefiaftical 
laws.  By  a  former  elaufe  of  the  (ame  ftatute,  the  tnile  value 
of  the  tithes^  fo  fubtra£led  or  withheld,  may  be  fued  for  in 
the  temporal  courts,  which  xs  equivalent  to  the  doutU  value 
to  be  fued  for  in  the  ecclefiaftical.  For  one  may  fue  for  and 
recover  in  the  ecclefiaftical  courts  the  tithes  themfelves,  or  a 
rccompenfie  for  them,  by  the  antient  law ;  to  whkh  the  fait 
for  the  dotdli  value  h  fuperadded  by  the  ftatute.  But  as  no 
fttit  lay  in  the  temporal  courts  for  the  fabtra£lioB  of  tithes 
themfelves,  therefore  the  ftatute  gave  a  trdU  ibrfritnre,  if 
fued  for  there ;  m  order  to  make  thecottrfeof  juftice  uniform^ 
by  giving  the  fame  reparation  i»  cuie  court  as  in  the  other  ^  ( i  )• 
However  it  now  feldom  happens  that  tithes  are  (bed  for  at  aU 
in  the  fpiritual  court ;  for  i(  the  defendant  pleads  any  cuftom, 
wcdujj  compofition,  or  other  matter  whereby  the  right  df 
tithing  is  called  in  queftion,  this  takes  it  out  of  the  jarifdio- 
tion  of  the  ecclefiaftical  judges  $  for  the  law  will  not  fufi^r 
the  exiftence  of  fuch  a  right  to  be  decided  by  the  fentence  o£ 

*   2  loft.  S51O. 


(1 )  The  ftatute  enads,  that  every  perfon  ihall  Juftly  dTvide,  fet.. 
ont,  yield,  and  pay  all  manner  of  predial  tithes  in  fuch  manner  as 
they  have  been  of  right  yielded  and  paid  within  forty  years,  or  of 
right  or  cuftom  ought  to  have  been  paid,  before  the  making  of 
that  ad,  under  the  forfeiture  of  treble  value  of  the  tithes  fo  carried 
away. — And  in  an  adion  upon  this  ftatute,.  in  which  the  dedara* 
tion  ftated  that  the  tithes  were  witHin  forty  years  before  the  ftatute 
yielded  and  payable,  and  yielded  and  paid,  it  was  held  that  evidence 
that  the  land  had  been  as  far  as  any  witneis  knew  in  pafture,  and 
that  it  was  never  known  to  pay  in  predial. tithe,  was  not  fufScient 
to  defeat  the  a^^ion.  The  fiime  adion  might  alfo  be  fupported  to 
recover  tithes  of  lands  inclofed  out  of  walles,  which  never  paid 
tithes  before.    MikM  v.  ^nOrr,  5  T.  R.  260. 

any 
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any  finglcj  much  Icfs  an  eccletiafticaly  judge ;  without  the 
TerdiA  of  a  jury.  But  a  more  fummary  method  than  either 
of  recovering  fmall  tithes  under  the  value  of  40/.  is  given  by 
Itatute  7  &  8  W.  III.  c.  6.  by  complaint  to  two  juftices  of 
the  peace  :  and,  by  another  ftatute  of  the  fame  year,  c.  34^ 
the  fame  remedy  is  extended  to  all  tithes  withheld  by  quakers 
under  the  value  of  ten  pounds. 

Another  pecuniary  injury,  cognizable  in  the  fpiritual 
courts,  is  the  mn-payment  of  other  ecclefiaftical  dues  to  the 
clergy ;  as  penfionsi  mortnariesi  compofitions,  oiFeriugs,  and 
whatfoever  falls  under  the  denomination  of  furplice-fees,  for 
marriages  or  other  minifterial  offices  of  the  church :  all 
which  injuries  are  redrefied  by  a  decree  for  their  a£tual  pay- 
ment.    Bcfides  which  all  ofTeringSy  oblations,  and  obvenrions  ^  po    J 
not  exceeding  the  value  of  40/.  may  be  recovered  in  a  fum. 
mary  way,  before  two  judices  of  the  peace  ^     But  care  mud 
be  taken  that  thefe  are  real  and  not  imaginary  dues  ;  for,  if 
they  be  contrary  to  the  common  taw,  a  prohibition  will  iflue 
ont  of  the  temporal  courts  to  (lop  all  fuits  concerning  them. 
As  where  a  fee  was  demanded  by  the  minifler  of  the  parifli 
for  the  baptifm  of  a  child,  which  was  adminiftered  in  another 
place  ^ }  this,  however  authorized  by  the  canon,  is  contrary 
to  common  right :  for  of  common  right  no  fee  is  due  to  the 
minifter  even  for  performing  fuch  branches  of  his  duty,  and 
it  can  only  be  fupported  by  a  fpecial  cuftom ' ;  but  no  cuftom 
can  fupport  the  demand  of  a  fee  without  performing  them  at 
all. 

For  fees  alfo,  fettled  and  acknowledged  to  be  due  to  the 
officers  of  the  ecclefiaftical  courts,  a  fuit  will  lie  therein  : 
but  not  if  the  right  of  the  fees  is  at  all  difputable ;  for  then  it 
muft  be  decided  by  the  common  law  °^.  It  is  alfo  faid,  that  if 
%  curate  be  licenced,  and  his  falary  appointed  by  the  bifliop,  » 
and  he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclefi* 

>  stfc  7  &  s  w.  ui*  c.  16.  ric2g.  55. 

»  Salk.  33a.  ■  1  VtDtr.  XS5. 

"IK^.  334.  Lord  Ra)rin.450»»55«-,  ^.     , 
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aftical  court " :  buf^  if  he  be  not  licenced^  or  hath  no  fach 
falarj  appointedi  or  hath  made  a  fpeckl  agreement  with  thtf 
redor,  he  muft  fuefor  a  fatUfadion  at  common  law";  eitheiT 
by  provmg  fuch  fpecial  agreement,  or  eife  hj  leaving  it  to  a 
jvry  to  gite  damages  upon  a  quanfum  meruit^  that  is>  in  con*' 
^deration  of  what  he  reafonably  deferred  in  proportion  tor 
the  ferrice  performed. 

tJNlyER  this  head  of  pecuniary  injuries  may  alCo  be  reduced 
4he  feverai  matters  of  fpoljatioo,  dilapidations^  and  negle£i  oC 
repairing  the  church  and  things  thereunto  belonging ;  for 
which  a  fatisfafiion  maybe  fued  for  in  the  ecclefiaftical courts 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 
C  9t    J  "S'^^  thereunto,  but  under  a  pretended  title.    It  is  remedied 
by  a  decree  to  account  for  the  profits  fo  taken.     This  injury^ 
when  the  Jus  patronatus  or  right  of  advowfon  doth  not  come; 
in  debate,  is  cognizable  in  the  fpiritual  court :  as  if  a  patron 
firft  prefents  A  to  a  benefice,  who  is  inftituted  and  iodu£ied 
thereto  ;    and  then,  upon  pretence  of  a  vacancy,   the  fame 
patron  prefents  B  to  the  fame  living,  and  he  alfo  obtains 
inftitution  and  indu£lion.   Now,  if  the  fad  of  the  vacancy  be 
difput6d,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 
living,  whichever  it  be,  may  fue  the  other  in  the  fpiritual 
tourt  for  fpoliation,  or  taking  the  profits  of  his  benefice* 
And  it  (haU  there  be  tried,  whether  the  living  were,  or  were 
not,  vacant  \  Upon  which  the  validity  of  the  fecond  derk's 
pretenfions  muft  depend*.     But  if  the  right  of  patronage 
Mknea  at  all  into  difput^,  as  if  one  patron  prefenccd  A^  and 
another  patron  prefented  B,  there  the  ecclefiaftical  court  hath 
Ho  cognisance,  provided  the  tithes  focd  for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited 
^t  the  inftante  of  the  patron  by  the  king*s  writ  of  iftdicavit  P4 
So  alio  if  a  clerk,  without  any  colour  of  title,  CjtGts  another 
from  his  parfonage,  this  injury  muft  be  redrefled  in  the  tem« 

"  I  Burn.  eccl.  Uw.  ^%%,  *  GtamfptRt  ^gatit\  13  Bdw.U  ft  4. 

■  1  Freem.  70.  ^  Artk*  CItri,  9  Edw,  11.  c.  a.  F.  N«  8.45. 
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poral  courts :  for  it  depends  upon  no  qteftton  detersuaable 
by  the  fpiritoal  law,  (as  plurality  of  benefices  are  no  plura]ity» 
vacancy  or  no  vacancy,)  but  is  merely  a  civil  injury* 

Fon  £lapiJations,  which  are  a  kind  of  ecclefiaftical  wafte; 
ekfacr  Toluntary,  by  pulling  down ;  or  pennii&ve«  by  fuifer- 
ing  the  chancel,  parfonage^houfe,  and  other  buildings  there- 
unto belonging,  to  decay  ;  an  adion  alfo  lies,  either  in  the 
fptritual  court  by  the  canon  law,  or  in  the  courts  of  common 
law  %  and  it  may  be  brought  by  the  fucceflbr  againft  the 
predeceflbr,  if  living,  or,  if  dead,  then  againft  his  executors. 
It  is  alfo  faid  to  be  good  caufe  of  deprivation,  if  the  bifliop^ 
parfon,  vicar,  or  other  ecclefiaftical  perfon,  dilapidates  the 
buildings,  or  cuts  down  timber  growing  on  the  patrimony  of 
the  church,  unlefs  for  neceffary  repairs  ^ :  and  that  a  writ  of  [  9a  1 
prohibition  will  alfo  lie  againft  him  in  the  courts  of  common 
hwf.  By  ftatute  13  EHz.  c.  la  if  any  fpiritual  perfoa 
makes  over  or  alienates  his  goods  with  intent  to  defeat  his 
fuccefibrs  of  their  remedy  for  dilapidations,  the  fucceflbr  fhaH 
have  fttch  remedy  ugainft  the  alienee,  in  the  ecclefiaftical 
court,  as  if  he  were  the  executor  of  his  predecefTor.  And 
by  ftatute  14  Eliz.  c.  ti.^all  money  recovered  for  dilapida^ 
tions  fliaB  within  two  years  be  employed  upon  the  buildings^ 
in  TcffcSt  whereof  it  was  recovered,  on  penalty  of  forfeiting^ 
double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  churchr 
yard,  and  the  like,  the  fpiritual  court  has  undoubted  cogni» 
sance  thereof' ;  and  a  futt  may  be  brought  therein  for  non* 
payment  of  a  rate  made  by  the  church- wardens  for  that 
purpofe.  And  thefe  are  the  principal  pecuniary  injuries^ 
which  are  cognizable,  or  for  which  fuits  may  be  inftitutedf 
in  ecclefiaftical  ^uxts* 

2.  Matrimonial  caufes,  or  injuries  refpe£ling  the  rights 
of  marriage,  are  another,  and  a  much  more  undtfturbed, 
branch  of  the  ecclefiaftical  jurifdiftlon.   Though,  if  we  coii- 

*  Ctrl.  2^4..     3  Lev.  268.  f  3  Bolftr.  158.     i  R«ll.  Rep,  135. 

'  iRoU.  Rep.SS.  ijRep.f^S.  Godb*S59.    ■  Grcumjjft£le  MgtU.     5  Rep.  66. 
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bilitj  for  the  marriage  ftate  may  be  looked  upon  as  an  injury 
to  tbe  fu£fering  party ;  and  for  this  the  ecclefiaftical  law  ad* 
minifters  the  remedy  of  reparation,  or  a  divorce  a  punja  «# 
ibero.  Bat  if  the  caufe  exifted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  ^the  marriage  unlawful  ab  inkio^ 
•s  confanguinity,  corporal  imbecilityy  or  the  like ;  in  this 
cafe  the  law  looks  upon  the  marriage  to  have  been  always 
mill  and  void,  being  contraded  injraudem  legu,  and  decrees 
jMt  only  a  ieparation  from  bed  and  board,  but  a  vinculo  mar 
trimottii  itfelf*  5.  The  laft  fpecies  of  matrimonial  caufes  is  a 
coaisqutnce  drawn  from  one  of  tke  fpecies  of  divorce,  tfaatf 
put^a  it  tfjoro  \  which  is  the  fait  £or  c/imony,  a  term  which 
fignifies  maintenance :  which  fuit  the  wife,  in  cafe  of  (epa»- 
ration,  may  have  ^gainft  her  huiband,  if  )ie  negleQs  or  rci- 
fufes  to  make  her  an  allowance  fuitable  to  tlieir  ftatiofi  in  life^ 
This  is  an  injury  to  the  wife,  and  the  court  chriftian  will 
fcdrefs  It  by  afiigning  her  a  competent  maintenance,  and 
tcooapelling  the  hufband  by  ecclefiaftical  cenfures  to  pay  it» 
Butnoalii|K>ny  will  be  aligned  in  cafe  of  a  divorce  for  adul- 
tery on  her  part ;  for  as  that  amounts  to  a  forfeiture  of  her 
|[  95  1  ^Ic'vser  after  his  death,  it  is  alfo  a  fufEcient  reafbn  why  Ihc 
.  ibouM  not  be  partaker  of  his  eftate  when  living. 

3,  Testament  ART  caufes  are  the  only  remaining  fpecies, 
belonging  to  the  ccclciiaftical  jurifdi£14on  ;  which,  as  they 
are  icertainly  of  a  mere  temporal  nature  %  may  feem  at  firft 
view  a  little  oddly  ranked  among  matters  of  a  fpiritual  cogni* 
sancc*  And  indeed  (as  Was  in  ibme  degree  obfcrved  in  a 
former  volume  r)  they  were  originally  cognizable  in  the 
king's  courts  of  common  law,  vha,  the  county  courts  ■ ;  and 
.  afterwards  transferred  to  the  jurifdidion  of  the  church  by  the 
favour  of  the  crown,  as  a  natural  confequence  of  granting  to 
the  bi(hops  the  adminiftration  of  inteftates*  efTeds. 

Tnrs  fpiritual  jurifdidion  of  tcftamentary  caufes  is  a  pccu- 
^ar  conftitution  of  this  ifland  ;  for  in  almoft  all  other  (even 

f  Bop^  II.  ch.  3%. 
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ia  popifh}coiintne8  all  matters  teftamcntary  sve  uader  the  ju* 

rifdi&ion  of  the  civil  magiftrate.    And  that  this  privilege  it 

enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  eccle* 

fiaftical  rights  but  by  the  fpecial  favour  and  indulgence  of  the 

municipal  law,  and  as  it  (hould  feem  by  fome  public  z€t  of 

the  great  council,  is  freely  acknowleged  by  Lindewode,  the 

^bleft  canonift  of  the  fifteenth  century.  Teilamentary  caufei^ 

}ic  obfervesi  belong  to  the  eccleGadical courts  ^* de  confuetudine 

**  Angliae^  et  ftiper  confenfu  regio  et  fmrum  procerum  in  talibus 

^<  ob  antijtso  conceffo  *."    The  fame  was,  about  a  century  be* 

fore,  very  openly  profefled  in  a  canon  of  archbifiiop  Strata 

ford,  vfz.  that  the  adminiftration  of  inteitates'  goods  was 

^  ah  cltnt^  granted  to  the  ordinary,  **  confenfu  regio  el  magr 

**  Ttafum  regni  Angliag^»*     The  conftitutions  of  cardinal 

Othobon  alfo  teftify,  that  this  provifion  ^*  olim  a  praeiatis  cum 

'*  approbatione  regis  et  baronum  dicitur  emanaffe '."    And  arch- 

bifliop  Parker  ',  in  queen  Elizabeth's  time,  affirms  in  expreis 

wordsy  that  originally  in  matters  teftamentary  "  mm  uUam 

**  hahehant  epifcopi  authoritatem,  praeter  earn  quam  a  rege  ac»  £    9^  *  T 

••  ceptam  referehanU     Jus  teflamenta  probandi  non  babebant^ 

*<  admiffi/lrationispoteflaiem  cuique  delegare  non  poterantP 

At  what  period  of  time  the  ecclefiaftical  jurifdiAion  of  te(- 
fajnents  and  inteftacies  began  in  England,  is  not  afcertained, 
by  any  antient  writer :  and  Ltndewode  *  very  fairly  confefles, 
•*  ct^us  regis  temporibus  %oc  crdinatum  Jity  non  reperio.**  We 
find  it  indeed  frequently  aflerted  in  our  common  law  books, 
that  it  is  but  of  late  years  that  the  church  hath  had  the  pro- 
bate of  wills  '•  But  this  muft  only  be  underftood  to  mean, 
fhat  it  hath  not  always  had  this  prerogative:  for  certainly  it 
is  of  very  high  antiquity.  Lindewode,  we  have  feen,  declares 
that  it  was  <^  ah  antiquo ;"  Stratford,  in  the  reign  of  king 
Edward  III,  mentions  it  as  **  ab  olim  ordinatum  /"  and  cardi- 
nal Othobon,  in  the  52  Hen.  Ill,  fpeaks  of  it  as  an  antieat 

*  Prcvi0daLt*  ^.  t,.i^,feh  iy6»         •y«/.a6j. 

^  XM.  /.  3.  t,  z%,JoL  263*  '  Fitt.  Atr.  tjt.  tf/Umat,  pl.^%  RoH. 

*  MT^.  23.  Abr,  217.    9  Rep.  37.     V«uglu  •»o7« 
'Sec  9  Rep.  3S. 

'  I  tradition. 


^S  Privati  Book  HI. 

iUll  more  apparently  injurious,  by  depriving  the  legatees  of 
that  right,  with'  which  the  laws  of  the  land  and  the  will  of 
the  deceafed  have  invefted  them :  aud  therefore,  as  a  confe- 
quential  part  of  teftamentary  jurifdidion,  the  fpiritual  court 
adminiftersredrefs  herein,  by  compelling  the  executor  to  pay 
them*  But  in  this  lad  cafe  the  courts  of  equity  ezercife  a 
concurrent  jurifdi£lion  with  the  ecclcfiaftical  courts,  as  inci-  ' 
dent  to  fome  other  fpecies  of  relief  prayed  by  the  complainant ; 
as  to  compel  the  executor  to  account  for  the  teftator's  eSeds, 
or  aflent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath 
the  dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
inferior  jurifdi£lions,  th^  caufe,  when  once  brought  there^ 
receives  there  alfo  it's  full  determination. 

These  are  the  principal  injuries,  for  which  tlie  party 
grieved  either  muft,  or  may,  feek  his  remedy  in  the  fpiritual 
courts.  But  before  I  entirely  difmifs  this  head^  it  may  not 
be  improper  to  add  a  (hort  word  concerning  the  method  of 
proceeding  in  thefe  tribunals,  with  regard  to  the  redrefs  of 
injuries. 

It  muft  (in  the  iirft  place)  be  acknowleged,  to  the  hop 

nour  of  the  fpiritual  courts,  that  though  they  continue  to  this 

|-  ^  day  to  decide  many  queftions  which  are  properly  of  temporal 

cognizance,  yet  juftice  is  in  general  fo  ably  and  impartially 

adminifteredin  thofe tribunals  (efpeciallyof  the  fuperior  kind,) 

and  the  boundaries  of  their  power  are  now  fo  well  known  and 

eftablifiiedy  that  no  material  inconvenience  at  prefent  arifes 

from  this  jurifdi£kion  ftill  continuing  in  the  antient  channel. 

AtiAy  (hould  an  alteration  be  attempted,  great  confufion 

would  probably  arife,  iii  overturning  long  eftablifhed  forms, 

and  new-modelling  a  courfe  of  proceedings  that  has  now 

•  prevailed  for  feven  centuries. 

The  eftablifliment  of  the  civil  law  procefs  in  all  the  ec- 
defiaftical  courts  was  indeed  a  mafte^piece  of  papal  difcem* 
ment,  as  it  made  a  coalition  impradicable  between  them  and 
the  national  tribunals,  without  manifeft  inconvenience  and 

hazard. 
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hazard.     And  this  confideration  had  undoubtedly  it's  weight 
in  caufing  this  meafurc  to  be  adopted,  though  many  other 
catifcs  concurred.  The  time  when  the  panddRs  of  Juftiniaa 
vcre  difcovercd  afrefli  and  rcfcucdfrom  the  duft  of  antiquity 
the  eagemefs  with  which  they  were  ftudicd  by  the  popift  cc- 
clcfiaftics,  and  the  confequent  diffcntions  between  the  Clergy 
and  the  kity  of  England,  have  formerly  ^  been  fpoken  to  at 
large.     I  (hall  only  now  remark  upon  thofc  colkaions,  that 
their  being  written  in  the  Latin  tongue,  and  referring  fo 
mttch  to  the  will  of  the  prince  and  his  delegated  officers  of 
jufttce,  fufficiently  recommended  them  to  the  court  of  Rome 
exclufive  of  their  intrinGc  merit.    To  keep  the  laity  in  the 
<farkeft  tgnorance,  and  to  monopoKze  the  little  fciencc,  which 
then  exifted,  entirc>y  among  the  monkHh  clergy,  were  deep- 
rooted  principles  of  papal  policy.     And,  as  the  biftops  of 
Rome  afFeaed  in  all  points  to  mimic  the  imperial  grandeur 
as  the  fpiritual  prerogatives  were  moulded  on  the  pattern  of 
the  temporal,  fo  the  canon  law  procefs  was  formed  on  the 
model  of  the  civil  law :  the  prelates  embracing  with  the  ut- 
moft  ardor  a  method  of  judicial  proceedings,  which  was  car- 
ried on  in  a  language  unknown  to  the  bulk  of  the  people^ 
wUch  baniflicd'the  intervention  of  a  jury,  (that  bulwark  of 
Gothic  liberty,)  and  which  placed  an  arbitrary  power  of  dc-  C  io«  1 
cifion  in  the  bread  of  a  fingle  man. 

The  proceedings  in  the  ecclefiaftical  courts  are  therefoiv 
icguIaRd  according  to  the  pradicc  of  the  civil  and  canon 
laws;  or  rather  according  to  a  mixture  of  both,  correded  and 
ncw-modcUcd  by  their  own  particular  ufages,  and  the  inter- 
pofitson  of  the  courts  of  common  law.  For,  if  the  proceed, 
ings  in  the  fpiritual  court  be  ever  fo  regulariy  confonant  to 
the  rules  of  the  Roman  law,  yet  if  they  be  manifcftly  repug. 
oant  to  the  fundamental  maxims  of  the  municipal  laws,  to 
which  upon  principles  of  found  policy  the  ecclefiaftical  pro- 
ccfs  ought  in  every  ftate  to  conform  'j  (as  if  they  require  two 
wkncffes  to  prove  a  faft,  where  one  will  fuffice  at  common 
law;)  in  fuch  cafes  a  prohibition  wUl  be  awarded  againft 

«  VoJ.  I.  btwd.  J  I,  'Wark.aUi«ce.,7^. 
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them  %  But|  under  thefe  reftridionsi  their  ordinary  courfc 
of  proceeding  is  ;  firft,  by  citation^  to  call  the  party  injuring 
before  them.  Then  by  libel  Ubellusy  a  little  book,  or  by  ar« 
tides  drawn  out  in  a  formal  allegation^  to  fet  forth  the  com- 
plainant's ground  of  complaint.  To  this  fucceeds  the  defend^ 
ant^s  anfwer  upon  oath,  when,  if  he  denies  or  extenuates 
the  charge^  they  proceed  to proofsh^  witnefles examincdi  and 
their  depoiitions  taken  down  in  writing,  by  an  officer  of  the 
court.  If  the  defendant  has  any  circumftances  to  ofier  in  his 
defence,  he  mud  alfo  propound  them  in  what  is  called  his 
deftnftve  allegation^  to  which  he  is  entitled  in  his  turn  to 
iht plaintiff* s  anfwer  Mi^on  oath,  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonift.  The  canonical  dodrine 
ot purgation f  whereby  the  parties  were  obliged  to  anfwer  upon 
oath  to  any  matter,  however  criminal,  that  might  be  ob* 
jested  againft  them,  (though  long  ago  overruled  in  the  court 
of  chancery,  the  genius  of  the  Englifh  law  having  broken 
through  the  bondage  impofed  on  it  by  it's  clerical  chancellors» 
and  afierted  the  do£^rines  of  judicial  as  well  as  civil  liberty,) 
continued  till  the  middle  of  the  laft  century  to  be  upheld  by 
the  fpiritual  courts  :  when  the  legiflature  was  obliged  to  in* 
terpofe,  to  teach  them  a  leflbn  of  fimilar  moderation.  By  the 
ftatute  of  13  Car.  II.  c.  12.  it  is  ena£ied,  that  it  (hall  not 
be  lawful  for  any  bifliop  or  ecclefiaftical  judge,  to  tender  or 
adminiftcr  to  any  perfon  whatfocver,  the  oath  ufually  called 
the  oath  ex  officio^  or  any  other  oath  whereby  he  may  be  com- 
pelled to  confefs,  accufe,  or  purge  himfelf  of  any  criminal 
matter  or  thingi  whereby  he  may  be  liable  to  any  cenfure  or 
punilhment.  When  all  the  pleadings  and  proofs  are  con- 
cluded, they  are  referred  to  the  confideration,  not  of  a  jury, 
but  of  a  (ingle  judge  ;  who  takes  infornustion  by  hearing  ad- 
vocates on  both  fides,  and  thereupon  forms  his  interlocutory 
decree  or  definitive  fentence  at  his  own  difcretion :  from  which 
there  generally  lies  an  appeal^  in  the  feveral  ftages  mentioned 
in  a  former  chapter  < ;  though,  if  the  fame  be  not  appealed 
from  in  fifteen  days,  it  is  final,  hj  the  ftatute  25  Hen.  VI|I. 
c.  19. 
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But  the  point  in  which  thcfc  jurifdi£iions  arc  tli«  moft 
defedive,  is  that  of  enforcing  their  fcntcnccs  when  pro- 
nounced ;  for  which  they  have  no  other  proccfs  but  that  of 
accommunUatioTi ;  which  is  defcribed ^  to  be  twofold;  the  lefi^ 
and  the  greater  excommunication.  The  lefs  is  an  ecclefiaftl- 
cal  ceofure,  excluding  the  party  from  the  participation  of  the 
facraments :  the  greater  proceeds  farther,  and  excludes  him 
not  only  from  thefe  but  alfo  from  the  company  of  all  chris- 
tians. But,  if  the  judge  of  any  fpiritual  court  excommu- 
nicates a  man  for  a  caufe  of  which  he  hath  tiot  the  legal 
cognizance,  the  party  may  have  an  a£\ion  againd  him  at 
common  law,  and  he  is  alfo  liable  to  be  indided  at  the  fulc 
of  the  king ''. 

Heavy  as  the  penalty  of  excommunication  is,  confidered 
in  a  fcrious  light,  there  are,  notwithftanding,  many  obftinate 
or  profligate  men,  who  would  defpife  the  brutum  fulmen  of 
mere  ecclefiaftical  cenfures,  efpecially  when  pronounced  by 
a  petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cods,  or  for  other  trivial 
caufes.  The  common  law  therefore  compafTionately  (leps  in  to  - 
the  aid  of  the  ecclefiaftical  jurifdiftion,  and  kindly  lends  a  [  I02  J 
fupporting  hand  to  an  otherwife  tottering  authority.    Imitat- 
ing herein  the  policy  of  our  britiih  anceftors,  among  whom, 
according  to  Cacfar*,   whoever  were   interdiAed   by  the 
Druids  from  their  facrifices,  •«  %n  numero  impiorum  acfceUra-- 
•*  Urum  habeniur :  ab  its  omnes  decedufit^  adit umtorumfermo '^ 
•*  nemque  defugiunt^  ne  quid  ex  coniaghne  incommodi  accipiant  -t 
•*  nequf  us  petentibus  jus  redditur^  ntque  honos  ullus  communica* 
<<  turV    And  fo  with  us  by  the  common  law  an  excommuni- 
cated perfon  is  difabled  to  do  any  a£t,  that  is  required  to  be 
done  by  one  that  is  probus  et  Ugalis  homo.     He  cannot  ferve 
upon  juries,  cannot  bea  witnefs  in  any  court  (3),and,  which  is 
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(3  )  In  antient  times,  a  perfon,  who  by  his  contempt  of  the  lau-s 
and  judgments  of  the  church,  bad  brought  upon  himfclf  the  fea- 
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the  worlt  of  all,  cannot  bring  an  a£lion|  either  real  or  per<* 
fonaly  to  recover  lands  or  money  due  to  him  ^.     Nor  is  this 
the  whole  :  for  if,  within  forty  days  after  the  fentence  has 
been  publifhed  in  the  church,  the  offender  does  not  fubmit 
and  abide  by  the  fentence  of  the  fpiritual  court,  the  bifliop 
may  certify  fuch  contempt  to  the  king  in  chancery.     Upon 
which  there  iflues  out  a  writ  to  the  (heriffof  the  county^ 
called,  from  the  bifhop's  certificates,  zjignificavit ;  or  from 
it's  effc^ls  a  writ  de  excommunicato  capiendo  :  and  the  fheriff 
(ball  thereupon  take  the  offender,  and  imprifon  him  in  the 
county  goal,  till  he  is  reconciled  to  the  church,  and  fuch  re- 
conciliation certified  by  the  bifhop ;   upon  which  another  ' 
writ,  de  excommunicato  deliberando^  ifTues  out  of  chancery  to 
deliver  and  releafe  him  >.   This  procefs  feems  founded  on  the 
charter  of  feparation  (fo  often  referred  to)  of  William  the 
conqueror.  ^^  Si  aliquis  perfuperbiam  elatus  adjujtitiam  epifco* 
**  palem  venire  nolutrit^  vocetur  Jemel^  fecundo^  et  tertto  :  qued 
••  Ji  necfic  ad  emendationcm  venerit^  excommunicetur  ;  tt^Ji  opus 
••  fueritf  ad  hoc  vindicandum  fortitudo  etjujlitia  regis  five  vice*- 
*<  comitis  adhibeatur**    And  in  cafe  of  fubtra£kion  of  tithcSf 
a  more  fummary  and  expeditious  afliftance  is  given  by  the 
ftatutes  of  27  Hen.  VIII,  c.  20.   and  32  Hen.  VIII.  c.  7, 
which  ena£l,    that  upon  complaint  of   any  contempt  or 
mifbehaviour  of  the   ecclciiaftical    judge   by  the  defend* 
ant  in  any  fuit  for  tithes,  any  privy  counfellor,   or  any 
C  103  ]  two  judices  of  the  peace  (or,  in  cafe  of  difobedience  to  a  defi* 
oitive  fentence,  any  two  judices  of  the  peace)  may  committhe 
party  to  prifon  without  bail  or  mainprize,  till  he  enters  into  a 


tence  of  excomumnication,  was  thought  to  be  influenced  by  no  re* 
ligious  fentiments,  and  confequcntly  to  be  regardlcfs  of  the  obli- 
gation of  an  oath  ;  but  as  the  fame  degree  of  reverence  ts  not  at 
^refent  attached  to  the  cenfurcs  and  decrees  of  the  fpirittial  judg^ 
and  as  this  incapacity  of  witnefTes  is  a  great  ob{lru6^ion  to  the  ad- 
miniftratibn  of  juflice,  it  ought  to  be  removed  by  the  authority  of 
the  legiflature.  '  -  ' 

xccog- 
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ftoogMsuiot  with  foffident  fateti^  to  gite  due  obtfdtence  to 
the  piocefs  and  fentence  of  the  court*  Thefe  timely  aids^ 
which  the  common  and  ftatute  laws  have  lent  to  the  ecckOaf* 
tical  jnrifdi&ion,  may  fenre  to  refute  that  groundlefs  notion 
whidi  fome  are  too  apt  to  entertain^  that  the  courts  of  Weft« 
minfter-hall  are  at  open  variance  with  thofe  at  doftors'  com« 
mona.  It  ia  true  that  they  are  fometimea  obliged  to  ufe  a 
parental  authority,  in  correAing  the  excefies  of  thefe  inferior 
oottrtSy  and  keeping  them  urithin  their  legal  bounds ;  but;  on 
die  other  hand)  they  afibrd  them  a  parental  affiftance  in  reprefl^ 
ing  die  infolence  of  contmnacioua  delinquents,  and  refcuing 
their  juriidi£lion  from  that  contempt,  which  for  want  of  fuffi. 
cient  compulfive  powers  would  otherwife  be  fure  to  attend  it. 

tl.  I  AM  next  to  conGder  the  injuries  cognizable  in  the 
euirt  miXtary,  or  court  of  chivalry^  The  j  urifdiflion  of  which 
is  declared  by  ftatute  13  Ric.  IL  c.  a.  to  be  this :  ^*  that  it 
^  hath  cognizance  of  eontrads  touching  deeds  of  arms  or 
**  of  war,  out  of  the  realm,  and  alfo  of  thifigs  which  touch 
*^  war  within  the  realm,  which  cannot  be  determined  ordiC- 
^  cnfled  by  the  Common  law ;  together  with  other  ufagea 
'*  and  cuftoms  to  the  fame  matters  appertaining.'*  So  that 
whercrer  the  common  law  can  give  redrefs,  this  court  hath 
00  jnrifdiAion }  which  hi^s  thrown  it  entirely  out  of  ufe  as  to 
die  matter  of  contraQs,  all  fiv:h  being  ufually  cognizable  ia 
die  courts  of  Weftminfter-hati,  if  not  diredlly,  at  leaft  b/ 
fiftion  of  law :  as  if  a  contrail  be  made  at  Gibraltar,  the 
plaintiff  may  fuppofe  it  made  at  Northampton  \  for  the  loca« 
lity,  or  place  of  making  It,  is  of  no  confcquence  with  regard 
^  the  validity  of  the  contra£(. 

The  words,  <<  other  ufages  and  cuftoms,''  fupport  the  claim 
of  this  court,  i  •  To  give  relief  to  fuch  of  the  nobility  and 
gentry  as  think  themfelves  aggrieved  in  matters  of  honour  ; 
and  2«  To  keep  up  the  diftinAion  of  degrees  and  quality. 
Whence  it  follows,  that  the  civil  jurifdidion  of  this  court  of  r  104  1 
chivah7  ia  principally  in  two  poinu  \  the  redrcfltng  injuries 
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^  bMOtoor^and  conreAtiig  cacroadnbeiits  in  mftttsnof  cott- 
yrmourj  pceccdoicxt  and  other  diftio^tians  of  funalies. 

As  a  court  of  honpvr,  it  is  to  gi?e  (ati#f^ftioa  to  idl  fiicli 
as  are  a|^ieve4  in  that  point  i  a  point  of  a  nature  (b  nice  and 
delicate,  that  it's  wrongs  and  injuries  efi»pc  the  notice  of  thf 
common  law>  and  J^^  ^^  fit  to  beredrefled  fomevfaere.  3|M^ 
for  inilaoce^  as  calling  a  man  cowf^rd,  or  giving  him  the 
lie ;  for  which^  m  they  are  produ£live  pf  no  immediato  da- 
mage to  his  perfoa  or  property,  no  a^ion  wiU  lie  in  the  coufta 
at  Weftminfter ;  and  yet  they  are;  luch  injuries  as  will  prompt 
every  man  of  fpirit  to  dpnand  ibme  honourable  amends»  which 
^  the  antient  law  of  the  Is^nd  was  s^ointed  to  be  giren  in 
the  court  of  chivalry  *.    But  modern  refolutions  have  deter- 
mined,  that  how  much  foever  fuch  a  j^rifdi£tion  suy  be  ^x* 
pedient,  yet  no  aAion  for  word^  will  at  prefent  lie  therein  \ 
And  it  bath  always  been  moft  clearly  holdea  %  that  as  this 
^ourt  cannot  meddle  with  any  thing  determinable  hy  the 
common  law,  it  therefore  can.givp  no  pecuniary  fatisfadion 
or  damages }  inafmuch  as  the  quantity  and  determination 
thereof  is  ever  of  common  law  .cognizance*    And  therefore 
this  court  of  chivalry  can  at  moft  only  order  reparation  in 
point  of  honour ;  as,  to  compel  th^  defendant  m^idaciumJiH 
iUt  Imponerty  or  to  take  the  lie  that  he  has  given  upon  him- 
felf,  or  to  make  fuch  other  fuhiniffion  as  the  laws  of  honour 
may  require  '•   Neither  can  this  court,  as  to  the  point  of  re- 
paration in  honour,  hold  plea  of  any  fuch  word^  or  thing, 
wherein  the  party  is  relievable  by  the  courts  of  common  law« 
As  if  a  man  gives  another  a  blow,  or  calls  him  thisf  or  niur- 
derer ;  for  in  both  thefe  cafes  the  <k)nunon  law  has  pointed 
out  his  proper  remedy  by  a£):ion. 

r  lor  3  As  to  the  other  point  of  it's  civil  jurifdI£lton,  the  redrefling 
of  incroachments  and  ufurpations  in  matters  of  heraldry  and 
coat-  armour :  it  is  the  bufinefs  of  this  court,  according  to 

•  Yttr  book»  37  Hcfk  VL  ai.  Sddea     P.  C.  iz. 
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fir  Manfaew  Hale,  to  tdjuft  <be  right  of  wmorial  eafigtu^ 
hcaumgSf  jcrefts»  fup^rters,  pennons,  C9V  /  and  alfo  rights 
•f  pboe  or  precedeacc^  where  the  king's  patent  or  z(k  of 
paf&ment  (which  caiinot  be  overruled  by  this  court)  have 
aot  akieady  determined  it.        •  . 

The  proceedings  in  this  court  are  by  petitioni  in  a  fum- 
nary  way ;  and  the  trial  not  by  a  jury  of  twelve  men^  but  by 
witnefiesy  or  by  combats  '  But  as  it 'cannot  impriCbni  not 
being  a  court  of  record,  and  as  by  the  refolutions  of  the  fupe* 
rior  courts  it  is  now  confined  to  fo  narrove  and  reftrained 
a  ]iiri€ilii£tion,  it  has  fallen  into  Contempt  and  difufe.  The 
maiAayiiig  t>f  coat^armour,  which  was  formcnrly  the  pride 
and  ftitdy  of  id  the  beft  families  in  the  kingdom,  is  now 
gready  difregarded  ;  and  has  fallen  into  tike  hands  of  certain 
officers  and  attendants  upo^  this  conrt,  called  heralds,  who 
confider  it  only  as  a  matter  of  lucre  and  not  of  juftice : 
whereby  fnch  falfity  and  confufion  have  crept  into  their  re* 
cords,  (which  ought  to  be  the  (landing  evidence  of  families^ 
dcfcents,  and  coat-armour)  that,  though  formerly  fome  credit 
hat  been  paid  to  thrir  teftimony,  now  even  their  common  feal 
wiU  not  be  reccirtd  as  evidence  in  any  court  of  juftice  in  the 
kk^riom  ^  But  their  original  vifitatioo  books,  compiled 
when  progreffes  were  folemnly  and  regularly  made  into  every 
part  of  the  kingdouft,  to  inquire  into  the  ilate  of  families, 
and  toregifterfuch  marriages  and  defcentsas  were  verified  to 
dtem  upon  oath,  are  allowed  to  be  good  evidence  of  pedi* 
greet'.  And  it  it  much  to  be  wifted,  that  this  practice  of 
vifitatton  at  certain  periods  Were  revived  }  for  the  failure  of 
iaqnilitiotit/^  m$rtem^  by  the  abolition  of  military  tenures, 
combined  #ith  the  negligence  of  the  heralds  in  omitting  their 
ttfiiai  progreflc^  has  rendered  the  proof  of  a  modern  defcent, 
for  the  recovery  of  an  eftate  or  fucccflion  to  a  title  of  honour,  f  106  ] 
more  difficult  than  that  of  an  ancient.  This  will  be  indeed 
remedied  for  the  future,  with  refped  to  claims  of  peerage,  by 
a  late  ftanding  order  ^  of  the  houfe  of  lords }  direding  the 

*  Co.  Litt.  261.  *  Comb.  63. 
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heralds  to  take  etzCt  accounts  and  prefenre  regular  entries  of 
all  peers  and  peereilcs  of  England,  and  their  refpe£liTe  de« 
fcendanti ;  and  that  an  cxzfk  pedigree  of  each  peer  and  hia 
family  (hall,  on  the  day  of  his  firft  admiflion,  be  deliTered 
to  the  houfe  by  garter,  the  principal  king  at  arms.  But  the 
general  inconTenience,afie£ling  more  private  fucceffions,  ftill 
continues  without  a  remedy. 

III.  Injuries  cognisable  by  the  courts  maritime,  or  ad- 
miralty courts,  are  the  next  ohjeSt  of  our  inquiries*  Thefe 
courts  have  jurifdi^iion  and  power  to  try  and  determine  all 
maritime  caufes ;  or  fuch  injuries,  which,  though  they  are 
in  their  nature  of  common  law  cognizance,  yet  being  com* 
mitted  on  the  high  feas,  out  of  the  reach  of  our  ordinary 
courts  of  juftice,  are  therefore  to  be  remedied  in  a  peculiar 
court  of  their  own,  AH  admiralty  caufes  mud  be  therefore 
caufes  arifing  wholly  upon  the  fea,  and  not  within  the  pre* 
cin£ts  of  any  county  *  (z^).  For  the  ftatute  13  Ric.  II.  c.  5.  di- 
re£l8  that  the  admiral  and  his  deputy  (hall  not  meddle  with 
any  thing,  but  only  things  done  upon  the  fea ;  and  the  ftatute 
tg  Ric.  XL  c.  3.  declares  that  the  court  of  the  admiral  hath 
no  manner  of  cognizance  of  any  contrad,  or  of  any  other 
thing,  done  within  the  body  of  any  county,  either  by  land  or 
by  water ;  nor  of  any  wreck  of  the  fea :  for  that  rauft  be  caft  ' 
on  land  before  it  becomes  a  wreck}.  But  it  is  ptherwife  of 
things ^at/am^  Jet/am,  and  ligan  s  for  over  them  the  admiral 
.hath  jurifdi£lIon,  as  they  are  in  and  upon  the  fea  S  If  part 
of  any  cocitra£l,  or  other  caufe  of  a£iion,  doth  arife  upon 
the  fea,  and  part  upon  the  land,  the  common  law  excludes 
the  admiralty  court  from  it's  jurifdiAion  %  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common 
or  general  law  takes  place  of  the  particular  1,    Therefore, 

*  Co.  Litt«  t6o.    Hob.  79.  ^  5  Rep.  106. 
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(4)  See  much  learning  rcfpeding  the  jurifdiftlon  of  the  court 
of  admirahy  in  the  cafe  of  Lf  Caux  v.  Eden,  Dvvjg.  572. 
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diougfa  pnte  maritime  acqutfitlons,  ^hich  are  earned  and 
become  due  on  the  high  feas,  as  feamen's  wagesj  are  one 
proper  oh]t6t  of  the  admiralty  jurifdi£l!ion,  even  though  the* 
contrafb  for  them  be  made  upon  land  "■  i  yet,  in  general^  if 
there  be  a  contra£t  made  in  England  and  to  be  executed  upon 
the  feasy  as  a  charter  party  or  covenant  that  a  Ihlp  fliall  fail 
to  Jamaica^  or  (hall  be  in  fuch  a  latitude  by  fuch  a  day^ ;  or 
a  contrail  made  upon  the  fea  to  be  performed  in  England,  as 
a  bond  made  on  fliipboard  to  pay  money  in  London  or  the 
like :  thefe  kinds  of  mixed  contra&s  belong  not  to  the  admi* 
lalty  jurifdidion,  but  to  the  courts  of  common  law  \  And 
indeed  it  hath  been  farther  holden,  that  the  admiralty  court 
cannot  hold  plea  of  any  contra^):  under  feal  **• 

And  alfoy  as  the  courts  of  common  law  have  obtained  a 
concurrent  jurifdiAion  with  the  court  of  chivalry  with  regard 
to  foreign  contra£ks>  by  fuppofing  them  made  in  England  ^ 
fo  it  is  no  uncommon  thing  for  a  plaintiff  to  (jeign  that  a 
contrzGty  really  made  at  fea,  was  made  at  the  royal  exchange^ 
or  other  inland  place,  in  order  to  draw  the  cognizance  of  the 
fuit  from  the  courts  of  admiralty  to  thofe  of  Weftminfter- 
hall  '•  This  the  civilians  exclaim  againft  loudly,  as  inequi- 
table and  abfurd  ;  and  fir  Thomas  Ridley^  hath  very  gravely 
proved  it  to  be  impoffible,  for  the  (hip  in  which  fuch  caufe 
of  a^ion  arifes  to  be  really  at  the  royal  exchange  in  Cornhill. 
But  our  lawyers  juftify  this  fi£lion,  by  alleging  (as  before) 
that  the  locality  of  fuch  contradis  is  not  at  all  efiential  to  the 
merits  of  them ;  and  that  learned  civilian  himfelf  feems  to 
have  forgotten  how  much  fuch  fictions  are  adopted  and  en« 
couraged  in  the  Roman  law :  that  a  fon  kilJed  in  battle  is 
fuppofed  to  live  for  ever  for  the  benefit  of  his  parents  'j  anj 
that,  by  the  fidion  oi  fofiUminium  and  the  lex  Cornelia^  cap^ 
tives,  when  freed  from  bondage,  were  held  to  have  never 
been  prifoners',  and  fuch  as  died  in  captivity  were  fuppofed 
to  have  died  in  their  own  country  \ 

•  I  VfDtr.  146,  4  Vitw  of  tbt clfil  law,  b,  3.  p,  i.  §  )• 

•  Ho^.  It*    Hal.  Wu  C«  If.  35.         *  up.  I.  nV.  15. 

•  Hob.  %i%i  •  ^•49«  15*  !«•  S  ^* 
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Whbre  the  admiral's  court  hath  not  oripnal  jarifdi£tioa 
of  the  caufe»  though  there  fliould  arife  ia  it  a  queftion  that 
U  proper  for  the  cogniz^ce  of  that  courts  yet  that  doth  aot 
alter  nor  take  away  the  exclufive  jurifdtdbn  of  the  common^ 
law  ^  And  {6,  via  ver/a^  if  it  hath  jurifdi&ion  of  the  ori«% 
ginalf  it  hath  aJfo  jurifdidUon  of  all  confequential  qudlionSn 
though  properly  deteroainable  at  oooimon  law ".  Wherefore^ 
;uBoog  other  reafons,  a  fult  for  beaconage  of  a  beacon  ftand* 
iog  on  a  rock  ta  the  fea  may  be  brought  in  the  court  of  a<W 
injraJty>  the  admiral  haviog  an  original  jurifdiQion  over 
beacons  ^.  In  cafe  of  prizes  alfo  in  time  of  war»  betweea 
our  own  nation  and  another,  or  between  two  other  natioasy. 
which  are  taken  at  fea^  and  bcought  into  our  ports»  the  couicts 
of  admiralty  have  an  undifturbed  and  exclufive  jurifdi£lion  to 
determine  the  iaine  according  to  the  law  of  aatiofts  \ 

The  proceedings  of  the  courts  of  admiralty  bear  much  re** 
ftmbiance  to  tbofe  of  the  civil  law,  but  are  not  entirely  found- 
ed thereon :  and  they  likewife  adbpt  and  make  ufe  of  other 
lawsj  as  occafion  requires ;  fuch  as  the  Rhodian  laws  and 
the  laws  of  Oleron  ^.    For  the  law  of  England,  as  has  fre- 
quently been  obferved,  doth  not  acknowlege  or  pay  any  de- 
ference to  the  civil  law  confidered  as  fuch ;  but  merely  per- 
mits it^s  ufe  in  fuch  cafes  where  it  judged  it's  determinations 
equitable,  and  therefore  blends  it,  in  the  prefent  inftance, 
with  other  oaarinelaws  :  the  whole  being  correded,  altered, 
and  amended  by  a£l&  of  parliament  and  common  ulage  \  fo 
that  out  of  this  compofition  a.  body  of  jurifprudtnce  is  ex- 
tra£led,  which  owes  it's  authority  only  to  it's  ceception  here 
by  confent  of  the  crown  and  people.    The  firfl  piocefs  in 
thefe  courts  is  frequently  by  arreil  of  the  defendant's  perfon'  |, 
and  they  alfo  take  recognizances  or  ftipulation  of  certain 
fidejuflbrs  in  the  nature  of  bail  *,  and  in  cafe  of  default  may 

*  Comb.  4it.  '  M^e,  hi(t.  C«  L.  36.  Co/Litt«  tx« 

•  1 3  Rep. 5 3  1  Lev.  ^5.  Hv^b*  iS3»         *  CIcrke  prttx,  atr»  §dm,  \  \%» 

^  1  Sid.  15S.  *  Ihid.  \  \u     I  Roll*   Abr.  531. 

■  %  Show.  S3ft.    Coaab.  474*  Raym*  78.    Lord  Raym*  x»86. 
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imprlfiHi  bodi  ihcm  aad  their  principal  K  Thej  may  alfo 
fine  and  impvifim  for  a  contempt  in  the  face  of  the  coon  S 
And  adi  thiais  fiipported  by  immemorial  nfagev  grounded  on 
theaciceflityoffiipportiogajttiifdt^UonfoextenfiTC^;  though 

#ppofite  to  the  nftud  do&rines  of  the  common  law :  thefe  be^ 
ing  no  courts  of  record^  becaufe  in  general  their  procefs  it 
much  conformed  to  that  of  the  civil  law  *• 

IV.  I  AM  next  to  conGder  fuch  Injuries  as  are  cognizable 
by  the  courts  of  the  common  law.    And  herein  I  (hall  for 
the  prefent  only  remark^  that  all  poiBble  injuries  whatfoever^ 
that  did  not  fall  within  the  exdufive  cognlaance  of  either  the 
ecdefiafticaly  military^  or  maritime  tribunals^are  for  that  rery 
itafon  within  the  cogiuzance  of  the  common  law  courts  of 
juftice.  For  tt  is  a  fettled  and  invariaUe  principle  in  the  laws 
of  Eof^and,  that  every  right  when  withheld  muft  have  a  re* 
aedy^  and  every  injury  it's  proper  redrefs.    The  definitbn 
aad  explication  of  thefe  numerous  injuries,  and  their  reipec- 
site  legal  remedies,  will  employ  our  attention  for  many  fub* 
fequent  chapters.    But,  before  we  conclude  the  prefent,  I 
fludl  jaft.  mention  two  fpeoies  of  injuries,  which  will  properly 
fan  now  within  our  immediate  confideration:  and  which  are^ 
either  when  juftice  is  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  caufe  j  or,  when  fuch  inferior  court 
taloes  upon  itfelf  to  examine  a  caufe  and  decide  the  merits 
tridmnt  a  legal  authority. 

I.  The  firft  of  thefe  injuries,  refufal  or  negleA  of  juftice^ 
is  remedied  either  by  writ  oi procedendo  or  oi'mandamus.  A 
writ  oiprofodendoadjudiaumf  iflues  out  of  the  court  of  chan«i 
eery,  where  judges  of  any  fubordinatp  court  do  delay  the  par-* 
ties ;  for  that  they  will  not  give  judgment,  either  on  the  one 
fide  or  on  the  other,  when  they  ought  fo  to  do.  In  this  cafe 
a  writ  of  procedendo  (hall  be  awarded,  commanding  them  in 
Sie  king's  name  to  proceed  to  judgment  |  but  without  ipeci- 

^  1  Edi.  Abv*  532.  Godb;  193.  s6o.     ^  i  KH.  55s. 

^  I  Veoti;  I.  *  Br*.  Ah*  f.  tmr,  177. 
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fying  any  particular  judgment,  for  that  (if  erroneous)  may 
^  110  J  be  fet  afide  in  the  courfe  of  appeal,  or  by  writ  of  error  or 
falfe  judgment :  and,  upon  farther  negle£l  or  refufal,  the 
judges  of  the  inferior  court  may  be  puniflied  for  their  conJ 
tempti  by  writ  of  attachment  returnable  in  the  king's  bench 
<^  conunon  pleas  ^ 

A  WRIT  of  mandamus  is,  in  general,  a  command  ifluing 
in  the  king's  name  from  the  court  of  king's  bench,  and  dU 
re£led  to  any  perfon,  corporation,  or  inferior  court  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do 
fome  particular  thing  therein  fpecified,  which  appertains  to 
their  office  and  duty,  and  which  the  oourt  of  king's  bench 
has  preTiottfiy  determined,  or  at  leaft  fuppofes  to  be  confo* 
nant  to  right  and  juftice.  It  is  a  high  prerogative  writ,  of  a 
mod  extenEve  remedial  nature  2  and  may  be  ifiued  in  fome 
cafes  where  the  injured  party  has  alfo  another  more  tedious 
method  of  redrefs,  as  in  die  cafe  of  admiflion  or  reftitution  to 
an  office :  but  it  iflues  in  all  cafes  where  the  party  hath  a 
fight  to  have  any  thing  done,  and  hath  no  other  fpepfio 
means  of  compelling  it's  performance.  A  mandamus  therefore 
lies  to  compel  the  admiffion  or  relloration  of  the  party  apply-* 
iQg»  to  any  office  or  franchife  of  a  public  nature,  whether 
i^iritual  or  temporal ;  to  academical  degrees ;  to  the  ufe  of  a 
ineeting-houfe,  ^'c  i  it  lies  for  the  produ&ion,  infpefiion, 
or  delivery,  of  public  books  and  papers  \  for  the  furrender  of 
the  regalia  of  a  corporation  j  to  oblige  bodies  corporate  to 
affix  their  common  feal ;  to  compel  the  holding  of  a  coyrt  \ 
and  for  an  infinite  number  of  other  purpofes,  which  it  is  im« 
poffible  to  recite  minutely.  But  at  prefent  we  arc  more  par« 
licularly  to  remark,  that  it  iffiies'to  the  judges  of  any  inferior 
court,  commanding  them  to  do  juftice  according  to  tho 
powers  of  their  office,  whenever  the  fame  is  delayed.  For  it 
is  the  peculiar  bufinefs  of  the  court  of  king's  bench  to 
fuperintend  all  inferior  tribunals,  and  therein  to  inforcl 
the  iW  c^ercife  of  thofe  judicial  or  minifter^l  ppwer^j  with 
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which  the  crown  or  legtflature  have  tnvefted  them :  and  this 
not  only  by  reftraining.  their  ezcefle8»  but  alfo  by  quickening 
dietr  negligence,  and  obviating  their  denial  of  juftice.  A  [  m  J 
wmtukmus  may  therefore  be  had  to  die  courts  of  the  city  of 
LoodoO)  to  enter  up  judgment  <  $  to  the  fpiritual  courts  to 
grant  an  adminiftration,  to  fwear  a  church^warden,  and  the 
fike«  This  writ  is  grounded  on  a  fu^eftbn^  by  the  oath  of 
the  F*rty  in}ur€d»  of  his  own  right,  and  the  denial  of  juftice 
below :  whereupon,  in^  order  more  fully  to  fatisfy  the  court 
that  there  is  a  probable  ground  for  fuch  interpofition,  a  rule 
is  made  (except  in  fome  general  cafes,  where  the  probqible 
ground  is  manifeft)  direAing  the  party  complained  of  to  (hew 
caufe  why  a  writ  of  mandamus  (hottld  not  ifliie :  and,  if  he 
fliews  no  fufficient  caufe,  the  writ  itfelf  is  ifiiied,  at  firft  in 
the  alternative,  either  to  do  thus,  or  fignify  fome  reafon  to 
the  contrary }  to  which  a  return,  or  anfwer,  muft  be  made  at 
a  certain  day.  And,  if  the  inferior  judge,  or  other  perfon  to. 
whom  the  writ  is  direAed,  returns  or  fignifies  an  infufficient 
reafon,  then  there  ifliies  in  the  fccond  place  z^empUry  matt* 
damus,  to  do  the  thing  abfolutely  y  to  which  no  other  return 
will  be  admitted,  but  a  certificate  of  perfeA  obedience  and 
due  execution  of  the  writ.  If  the  inferior,  judge  or  other 
perfon  makes  no  return,  or  fails  in  his  refped  and  obedience^ 
he  is  punifliable  for  his  contempt  by  attachment.  But,  i£ 
he,  at  the  firft,  returns  a  fufficient  caufe,  although  it  ihould 
be  falfe  in  £»&,  the  court  of  king's  bench  will  not  try  the 
truth  of  the  hiEt  upon  affidavits ;  but  will  for  the  prefent  be- 
lieve him,  and  proceed  no  farther  on  the  mandamus.  But  thea 
die  party  injuied  may  have  an  aAion  againft  him  for  his  faUe 
letum,  and  (if  found  to  be  falfe  by  the  jury)  fliall  recover 
damages  equivalent  to  the  injury  fuftained ;  together  with  a 
penmfiorj  mandamus  to  the  defendant  to  do  his  duty (5).  ThiM. 
much  fo^  die  injury  of  neglect  or  refuial  of  juftice* 

f  Itsjrm.  114. 
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2.  The  olher  injorf,  which  is  tfatt  of  cacraicbment  •£ 
jiinfdifiioQ)  or  calling  one  £oram^  nmjuJuif  to  ziotwti  in  a 
court  that  has  no  IqgsU  cognizance  of  the  caufc»  is  alfo  a* 
grievance,  for  which  the  conunoa  bw  has  providod  a  remed]: 
bfthe  writ  of /#Mliiti/i9fl» 

[  112  ]  -A  noffRBiTioiv  it  a  imt  iflitiiig  fitofttXj  ot^j  out  of 
the  court  of  king's  bdndi,  beiag  Ae  king's  j^rerogatke  writ  |. 
bat,  fbf  th«  faffther^nco  of  juftice^  it  maf  naw  aH«  be  had; 
in  feme  eaibs  out  of  the  court  of.  chancery  \  common  pleat ', 
or  escheqiHff  ^  I  direfked-  to  the  judge  and  partieti  of  a  fuit  in 
any  inferior  court,  commanding  them  to  ceafe  ftom  the  pro* 
fecutioi^  thereof,  Upon  a  (nggeAion  that  dther  the  catffe  ori-r 
ginallf,  or  fofiM  collateral  matter  arifing  therein,  does  not 
beloiig  to  &at  jurifUAion,  hot  to  the  cognisance  of  femcf 
oriier  ccaif t.  This  writ  may  iihe  either  to  inferior  eonrts  of 
iSODiMnoR  law }  as,  to  the  eourts  of  the  counties  palatine  or^ 
l^incipality  of  Watesv  if  they  hoM  pAsa  of  hnd  or  other  meN 
ters  tiot  (fing  within  their  re^dire  fraoehifes' ;  to  the 
cjounty-courts  or  courts- baron,  where  they  attempt  to  hoM 
pita  of  any  matter  of  the  radne  of  forty  fliillings  '^ :  or  it  may 
be  ditcAed  ta  the  courts  chriMan^  the  unnrerfity  courtt,  the 
aourt  of  ehiyalry,  or  the  court  of  adhiiraity,  where  they  con« 
Cem  diemfelves  with  any  nrttter  not  within  their  jurifdi  Aion  ^ 
as  if  the  firtt  (hould  attempt  to  try  the  validity  of  a  cuftom^ 
pleaded,  or  the  latter  a  contra^  made  or  to  hetxccutcd  within 
dns  hingdttn.  Or,  if,  in  handling  of  maeters  clbarty  within' 
their  cognisance,  they  tranfgrefs  the  bounds  prefcvibed  iw 
llieni  by  the  laws  of  England  \  as  wheife  they  require  two 
witneflTes  to  pfore  the  payment  of  a  legacy,  a>  releafe  oi 
tithes',  or  the  like ;  in  fiich  cafes  alfo  a  prohibkton  wilt  be 
awaided.    For,  as  the  hSL  of  fignl^  a  fchafe,  or  of  adua| 

i»  X  p.  Wmi.  476.  '  Lord  Raym.  1408. 

>  Hob.  15*  *  Finch.  L  •  45 1 . 

k  Halmcr.  523*  "  Cjo.  Ells.  666.    Hob.  iS8. 
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pajmentt  is  not  WOfcAj  a  fpiritual  quefUoDy  b«t  Mif  al« 
lowed  ta  be  decided  in  thofe  courtSf  becanfe  incident  or  ac^ 
cefibry  to  Come  od^nal  qucfldon  deariy  witlnn  their  jnrif- 
di6Uoii^  it  ou|^tt  therefore,  where  the  two  laws  diflferi  to  be 
dedded  not  according  to  the  fpirituali  but  the  temporal  lawi 
die  the  lame  queftion  might  be  determined  diierent  ways, 
according  to  the  court  in  which  the  fiiit  is  dqiending:  an  im^^ 
propriety^  which  no  wife  govermnast  can  or  ought  to  endure, 
and  which  is  thereiore  a  ground  of  prohibition.    And  if  ei*  C  ^^3  1 
tha  the  judge  or  the  party  Cball  proceed  after  fuch  prohibitionf 
ait  attachment  may  be  had  againft  them,  to  puniih  them  for 
the  contempt,  alt  the  difcretion  of  the  court  that  awarded  it  ^ 
and  an  aAion  will  lie  againft  them,  tcx  repair  the  party  in^ 
jored  in  damages. 

So  long  as  the  idea  continued  among  the  dergy,  that  thtf 
ecckfiaftical  ftate  was  wholly  independent  of  the  civil,  gieat 
ftmggles  were  conftAntly  maintained  between  the  temporal 
ccwrts  and  the  (piritual,  concerning  the  writ  of  prohibition 
and  the  proper  obje£ts  of  it ;  even  from  the  time  of  the  con* 
ftitutions  of  Clarendon,  made  in  oppofition  to  the  daims  of 
ardibithop  Becket  in  lo  Hen.  IL  to  the  exhibition  of  cer- 
tain articles  of  complaint  to  the  king  by  archbifliop  Bancroft 
ja  3  Jac  L  on  behalf  of  the  ecclefiaftical  courts :   firom 
which,  and  from  the  anfwers  to  them  figncd  by  all  the  judges 
of  Weftminfter-hall  %  much  may  be  collected  concerning  the 
leafons  of  granting  and  methods  of  proceeding  upon  prohiU- 
tions.     A  fliort  fummary  of  the  latter  is  as  follows.    The. 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,  fetting  forth  in  a  fuggeftion  upon  record  the  nature 
and  caufe  of  his  compbint,  in  being  drawn  ad  oKud  examen^^ 
by  a  juiiCdi£lion  or  manner  of  proceft  di&llowed  by  the  laws 
of  the  kingdom ;  upon  which,  if  the  matter  alleged  appears 
to  the  court  to  be  fufficient,  the  writ  of  prohibition  immedi*- 

atdy  ifliies  \  conunan^g  the  judge  not  to  hold,  and  the  party 

•  F.  N.  B,  40.  >  a  loft.  Soi^SiS* 
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not  to  prottaitt,  the  plea  (tf ).  Bat  fometimes  the  point  maybe 
too  nice  and  doubtful  to  be  decided  merely  npon  a  motion :  and 
then;  for  the  more  folemn  determination  of  the  queilion,  the 
party  applying  for  the  prdiibition  is  (Kreded  by  the  court  to 
Ac/are  in  prohibition;  that  is,  to  profeeute  an  adion,  by  filing 
a  declaration,  againft  the  other,  upon  a  fuppofition  or  fiAion 
(which  is  not  traverfable  ^)  that  he  has  proceeded  in  the  fntt 
^ow,  notwitbftanding  the  ^t^rit  of  prohibitbn.  And  if,  upon 
demurrer  and  argument,  the  court  fliall  finally  be  of  opinion, 
that  the  matter  fuggeftcd  is  a  good  and  fufficient  ground  of 
[  114  j  prohibition  in  point  of  bw,  then  judgment  with  nominal  da- 
ip^es  Ihall  be  given  for  the  party  complaining,  and  the  de« 
fendanty  and  alfo  the  inferior  court,  fliall  be  prohibited  from 
proceeding  any  farther.    On  the  other  hand,  if  the  feperior 
court  {hall  think  it  no  competent  ground  for  reftraining  the 
inferior  juriididion,  then  judgment  fliall  be  gi^en  ag«inll 
turn  who  applied  for  the  prohibition  in  the  court  above,  and  a 
writ  of  attfuhation  fliall  be  awarded ;  fo  called,  becaufe,  upon 
^liberation  and  confultation  had,  the  judges  find  the  prohi- 
Intion  to  be  ill  founded,  and  therefore  by  this  writ  they  return 
the  caufe  to  it's  original  juriidi&ioo,  to  be  there  determined^p 

<  Baro.  Not  4tOh  14s. 


(6)  The  general  grounds  for  a  prohibition  to  the  ecclefiaftical, 
courts  are,  either  a  defed  of  jurifdidian  or  a  defe£^  in  the  mode 
of  uiaL  If  any  fad  be  pleaded  in  the  ^urt  beloW|  and  the  par* 
ties  are  $it  iffwc,  that  court  ha9  no  jurifdi^^ipn  to  try  it,  becaufe  \% 
camiot  proceed  according  to  the  rules  of  th^  common  law  %  and  10 
fuch  cafe  a  prohtbhion  lies.  Or  where  the  fpiritual  court  has  no 
prigioal  jurifdfdion,  a  prohibition  may  be  granted  even  after  fen- 
Unce.  But  where  it  has  jurifdi6tion>  and  gives  a  wrong  judg- 
ment, it  is  the  fubjedb  matter  of  appeal  and  not  of  prohibition* 
Lord  Kenyan^  3  T**  i^.  4. 

But  when  a  prohibition  2s  granted  after  fentence,  the  want  of 
jurifdiftion  muft  appear  upon  the  face  of  the  proceedings  of  the 
fpiritual  court*    IKd.  dwf.  ^zz.    See  aUb  4  7.  R.  38a. 
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in  the  Inferior  court.  And  eren  in  ordinary  cafes,  the  writ 
of  prohibition  is  not  abfolutely  final  and  conclufive.  For^ 
though  the  ground  be  a  proper  one  in  point  of  law^  for 
granting  the  prohibition,  yet  if  the  foB  that  gave  rife  to  it 
be  afterwards  falfified,  the  caufe  {hall  be  remanded  to  the 
prior  jurifdi£iion.  If,  for  inftance,  a  cuftom  be  plead- 
ed in  the  fpiritual  court}  a  prohibition  ought  to  go,  be« 
caufe  that  court  has  no  authority  to  try  it :  but,  if  the 
fa£k  of  fuch  a  cuftom  be  brought  to  a  competent  trial,  and 
be  there  found  falfe,  a  writ  of  conftdMkn  will  be  granted^ 
For  this  purpofe  the  party  prohibited  may  appear  to  the  pro- 
hibition, and  take  a  declaration,  (which  muft  always  purfue 
the  fuggefiion,)  and  fo  plead  to  iflue  upon  it;  denying  the 
contempt,  and  traverfing  the  cuftom  upon  which  the  prohi* 
bition  was  grounded :  and,  if  that  iflue  be  found  for  the  de* 
fendant,  he  (hall  then  have  a  writ  of  cenfukation.  The  writ 
of  cenfuitaiion  may  alfo  be,  and  is  frequently,  granted  by  the 
court  without  ^ny  a£lion  brought  \  when,  aifter  a  prohilMtion 
iflued,  upon  more  mature  confideration  the  court  are  of  opi- 
nion that  the  matter  fuggefted  is  not  a  good  and  fufficient 
ground  to  ft(^  the  proceedings  below*  Thus  careful  has  the 
law  been,  in  compelling  the  inferior  courts  to  Ao  ample  and 
fpeedy  juftice ;  in  preventing  them  from  tranfgreffing  their  due 
bounds;  and  ^n- allowing  them  the  undifturbed  cognizance 
of  fach  caufes  as  by  right,  founded  on  the  ufage  of  die  king- 
dom or  a£t  of  parliament,  do  properly  belong  to  their  jurif* 
diftion* 
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CHAPTER     THE     EIGHTH* 

OF  WRONGS,  AND  THEIR  REMEDIES^ 

.ftSSFECTINO  TH£  RIGHTS  ov  PERSONS. 


THE  formcr^diapters  of  Ms  part  of  our  commeiitariet 
having  been  employed  in  defcribing  the  (ereral  methode 
of  redrefling  private  wrongs,  either  bj  the  mere  ad  of  the 
pardes,  or  the  mere  operation  of  law ;  and  in  treating  of  th^ 
aatore  and  (evcial  ipecieft  of  courts  \  together  widi  the  cog« 
nizance  of  wnmgs  or  injorics  by  private  or  fpecial  tribunals, 
and  the  t>aUic  ecclefiaftieal,  militaryi  and  maritime  jurifdic- 
tiofu  of  tfis  kingdom  ^  i  omie  now  to  confider  at  large^  and 
in  a  more  particular  manner,  the  refpedive  remedies  in  die 
puUic  and  gene^  courts  of  common  law,  for  injuries  or  pri^ 
Tste  wrongs  of  any  denomination  whatfoever,  not  exclofively 
appropriated  to  any  of  the  former  tribunals.  And  herein  I 
(haU,  firft,  d^ne  the  fi^veral  injuries  cognizable  by  the  courts 
of  common  law,  with  the  refpeflive  remedies  applicable  tb^ 
each  particular  injury :  and  (hall,  fecondly,  defcribe  the  me- 
thod  of  purfuing  and  obtaining  thefe  remedies  in  the  feveral 
courts. 

First  then,  as  to  the  feveral  injuries  cognizable  by  the 
courts  of  common  law,  vrith  the  refpe&ive  renpiedies  applica- 
ble to  each  particular  injury.  And,  in  treating  of  thefe,  I 
(hall  a$  prefent  confine  myfelf  to  fuch  wrongs  as  may  be  com« 
mitted  in  the  mutual  intercourfe  between  fubjed  and  fub- 
jeA  I  which  the  king  as  the  fountain  of  iuftice  is  ofBcially 
bound  to  redrefs  in  the  ordinary  forms  of  law :  refervingfach 

injuries 
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sojariet  or  enoroachme&U  ^  may  oocmr  betweai  tbe  crown 
and  die  fnbjed  to  he  diftinfUy  conGdered  hereafter,  as  the 
vemedj  in  fuch  cafct  is  generally  of  a  pecaliar  and  oGCcntti- 
ol  nature. 

Now,  fiaoe  all  wrong  maybe  confidered  as  sneffdy  a  priva- 
tioo  of  ri^,  the  pUiia  natural  remedy  far  every  fpecies  of 
wiong  is  the  being  put  in  poffefion  of  that  Tight,  whereof 
die  party  injured  is  deprived.  This  may  either  be  efieded  by 
a  (pecific  defivmy  or  reft<^ration  of  the  fubjefk-matter  in  dif- 
pnte  to  the  legal  owner ; .  as  MAitn  lands  or  perfonal  chattels 
are  onjmftly  withheld  or  invaded :  or,  where  that  is  not  k 
poffiblej'or  at  leaft  not  aii  ade^ate  remedy,  by  making  die 
fafferer  a  pecaniary  fadsfadion  in  damages ;  as  in  cafe  of  af- 
fink>  breadi  of  €ontra£l»  fsfc  .*  to  which  damages  the  psrty 
inpired  has  acquired  an  incomplete  or  inchoate  nglif ,  the  ia^ 
Aaat  he  roceiTes  the  injaiy  *;  though  fuch  right  be  not  fully 
afcertained  till  they  are  aflefied  by  the  intervention  of  the  fawv 
The  inftruments  wherel)y  this  remedy  is  obtained  (whichjsre 
fometimes  confidered  in  the  light  of  the  remedy  Ufcif)  are  a 
diverCty  of  fuits  and  a£lions,  which  are  dc6ned.  by  the  mir- 
•or^  to  be  **the  lawful  demand  of  one's  right  :^  pr  as  Brap- 
ton  and  Fleta  exprefs  it,  in  the  words  of  Ju(linian^,y^x  j^r^ 

fiquifidi  injudlcio  quad  alicm  deletur* 

«  ■     •  • 

The  Romans  Introduced^  pretty  early,  fet  forms  for  a&ioiif 
and  fuits  in  their  law,  after  the  example  of  the  Gree)cs ;  and 
made  it  a  rule,  that  each  injury  (hould  be  redrefled  by  it's  pro- 
per remedy  onlyl  *^  ABioruSy  fay  the  pande£^$,  compofttae 
••  funt^  qmhus  inter  fe  homines  difceptarent ;  quas  aBiones^  ne  po^ 
^  pnlus  praut  %jeUet  i^itueHi^  4:eftatfoUnnifqMe  e£k  voli^erunt  **•" 
The  ioxn^  of  tbefe  anions  were  originally  preferved  in  the 
books  of  the  pontifical  coU^e,  as  choice  and  ineftimable  ft* 
crecs ;  till  oae  Cneius  FlaviuSj  the  fecretary  of  Appius  Clait^ 
dias»  ftole  a  cp^y  and  publiflied  them  to  the  people  ®,    The 


•  Sec  book  11.  ch.  49. 

*  F/,  1.  a.».  s  e. 

*«•»•*»• 

'  Cic.  frg  Mmrnms.    %  IX.  4e  4rvtf* 
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conoealnieiit  was  tidkolous :  but  the  eftaUifluncnt  of  fome 

fiandard  wa$  undoubtedly  necefiary,  to  fix  the  true  ftate  <rf  a 

queftion  of  right ;   left  in  a  long  and  arbitrary  procefa  it 

might  be  fliifted  continually,  and  be  at  length  no  longer  di£^ 

cemible.    Or,  as  Cicero  exprefles  it^  ^^fantjuraf  futitfitm 

**  muhtf  di  ammhtf  rebus  C9nfiitutae^  ne  ^t  out  in  gmen  m* 

^^  jurioii  aut  in  ratiam  aSHoniSf  erranpoffiu    Exprtffiu  emm 

^^  fimt  ex  uniufcujufque  damno^  dolore^  ineammodo^  calaauUtU^ 

*^  infuria^  ptMicae  a  praetore formulae^  ad  fuasfrivatm  Sttte^ 

^  commodatur.**    And  in  the  fame  manner  our  BraQon^ 

fpeaUng  of  the  original  writs  upon  which  all  our  aAions  are 

founded,  declares  them  to  be  fixed  andimmutable»  unlefs  by 

authority  of  parliament  <•     And  all  the  modern  legiQators  dF 

Europe  have  found  it  expedient,  from  the  fame  reafons,  to  bSk 

into  the  fame  or  a  fimilar  method.    With  us  in  England  the 

fevenl  fuitSj  or  remedial  inftrumentsof  jufticCy  are  from  the 

fubjeA  of  them  diftingui(hed  into  three  kinds ;  adions/^r- 

ybid/,  reali  and  mixed. 

Personal  afiions  are  fuch  whereby  a  man  claims  a  debt^ 
or  perfonal  duty»  or  damages  in  lieu  thereof ;  and,  likewife, 
whereby  a  man  claims  a  fatisfa£lion  in  d^agesfoffome  injury 
done  to  his  perfon  or  property.  The  former  are  faid  to  be 
founded  on  contrad^s,  the  latter  upon  torts  or  wrongs :  and 
they  are  the  fame  which  the  civil  law  calls  **  aBiones  inper-m 
^*  fonam^  quae  adverfus  eum  intenduntur^  qui  ex  contraBu  vet 
•«  deliilo  obligatus  eft  aliquid  dare  vel  concedere  **."  Of  the  for- 
mer nature  are  all  a£tions  upon  debt  or  promifes ;  of  the  ]at« 
ter  all  a£lions  for  trefpafles,  nuifances,  aflaults>  defamatory 
words,  and  the  like. 

Real  af^tons^  (or,  as  they  are  called  in  the  mirror  \feodal 
actions)  which  concern  real  property  only,  are  fuch  whereby 
the  plaintifF,  here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  or  other  heredita« 


'  Pro,  S^u.  RoJa§,  §.  S.  nnfinfu  u  HfoluntMi  tmm,  (L  5*  it  emm. 

<  Sunt  queidam  breviaformat0  fuper  eeptiombm*  c,  17.  §•  !•  J 
€erth  ecfih$»  dicurfu^  etdecommtmcottfim  ^  Inft.  4.  6.  15, 

Ih  Mim  regni  gf^M^gt*  et  touttfi,  fuae         '  c.  a»  §.  6. 
qiddem  m§tUtemu  mmuri  foter'mi  4hfj9e 
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inent$y  m  fee-fimple^  fceitail,  or  for  term  of  life,  fi jr  theft 
a£lions  formerly  all  difputes  concerning  reatl  eftates  werd 
decided ;  but  they  are  now  pretty  generally  laid  afide  iii 
pradlice,  updn  account  of  the  great  nicety  required  in  their 
management,  and  the  inconvenient  length  of  their  procefs  i 
a  much  more  expeditious  method  of  trying  titles  being  (jtiQt 
introdaced,  by  other  aftions  perfonal  and  mixed. 

Mixed  a£tions  are  fuits  partaking  of  the  nature  of  thet 
other  two,  wherein  fome  real  property  is  demanded,  and 
alfo  pergonal  damages  for  a:  wroilg  fu(lained«  As  for  in- 
ftatice^  an  a£lion  of  wa(be :  which  is  brought  by  him  who 
hath  the  Inheritance,  iti  remainder  or  reverfion,  "againfl  the 
.  tenant  for  life,  who  hath  committed  wafte  thereitl,  to  r^- 
coTcr  not  only  the  land  wafted,  which  would  mak^  it 
merely  a  real  a£tion ;  but  alfo  treble  damages,  in  purfuance 
of  the  ftatute  of  Gloucefter  \  which  is  a  perfinal  recompence) 
and  fo  bothy  being  joined  together^  denominate  it  a  tnixed 
a^iion. 

Under  thefe  three  heads  ifiay  etef y  fpedies  of  remedy  by 
fait  or  afiion  in  the  courts  of  common  law  be  comprized* 

But  in  ordet.eiFef^ttally  to  apply  the  remedy,  it  i^  firft  necef. 
fary  to  afcettain  the  complaint.  I  prodeed  therefore  otfw  to 
enumerate  the  feyeral  kinds,  ahd  to  inquire  into  the  tefpec- 
tiYc  natures,  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  offered  to  th'e' rights  of  either  a  man^s  petfon  or  hid 
property ;  recounting  at  the  fame  tiitie  the  refpective  teme* 
dies,  which  are  fumiflied  by  the  law. for  every  infra£iion  of 
right.  But  I  mud  firft  beg  leate  to  premife,  that  all  civil 
injuries  are  of  two  kinds,  the  One  tvithout  force  or  violence,  as 
fiander  or  breach  of  contraft  \  the  other  couplc<l  «//rA  fbrci 
and  violence,  as  batteries,  or  falfe  imprifonment  ^  Which 
latter  fpecies  favour  fomething  ot  the  criminal  kind,  being 
always  attended  with  fome  violation  of  the  peace  *,  for  which 
in  ftriftnefs  of  law  a  fine  ought  to  be  paid  to  the  kmgj  a« 

k  6  Ed.  !.  c  5«  A  Flflch.  L.  184. 
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well  as  a  private  fatisfa£lion  to  the  party  injured  "'^  And  thU 
diftindlion  of  private  wrongs,  into  injuries  with  and  tui/A- 
9ut  force,  we  (hall  find  to  run  through  all  the  variety  of 
which  we  are  now  to  treat.  In  confidering  of  which,  I  (hall 
follow  the  fame  method  that  was  purfued  with  regard  to 
the  didribution  of  rights:  for  as  thefe  are  nothing  elfe  but 
an  infringement  or  breach  of  thofe  rights,  which  we  have 
before  laid  down  and  explained,  it  will  follow  that  this  nega- 
tive fyftem  of  wrongs,  muft  correfpond  and  tally  with  the 
former  pofitive  fyftem,  of  rights.  As  therefore  we  divided** 
all  rights  into  thofe  of  perfons^  and  thofe  of  things,  fo  we 
muft  make  the  fame  general  diftribution  of  injuries  into 
fuch  as  affe&  the  rights  of  perfons,  and  fuch  as  affi:£l  the 
rights  ofproperty. 

The  rights  of  perfons,  we  may  remember,  were  diftribut- 
ed  into  mbfolttte  and  relative :  abfolute,  which  were  fuch  as 
appertained  and  belonged  to  private  men,  confidered  merely 
as  individuals,  or  Single  perfons ;  and  relative,  which  were 
incident  to  them  as  members  of  fociety,  and  conneded  to 
each  other  by  various  ties  and  relations.  And  the  abfolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per« 
fonal  fecurity,  the  right  of  periboal  liberty,  and  the  right  ef 
private  property,  fo  that  the  wrongs  or  injuries  affefling 
them  muft  confequently  be  of  a  correfpondent  nature. 

I.  As  to  injuries  which  zStfk  the  perfonal  fecurity  of  in- 
dividuals, they  are  either  injuries  againft  their  lives,  their 
limbs,  their  bodieS)  their  health,  or  their  reputations* 

I.  With  regard  to  the  firft  fubdivifion,  or  injuries  affc£t* 
ing  the  life  of  man,  they  do  not  fall  under  our  prefent  con- 
templation ;  being  one  of  the  moft  atrocious  fpecies  of  crimes^ 
the  fubjeA  of  the  nett  book  of  our  commentaries. 

[  1 20  1  ^)  3-  '^^'^  tvo  f^^xt  fpecies  of  injuries,  afFeding  the  limbs 
or  bodies  of  individuals,  I  (hall  confider  in  one  and  the  fame 
view.    And  thefe  may  be  committed,  i.  By  threats  and  me- 

"*  Finch.  L.  1981  Jeak. Cent.  1S54  *  See  bookl,  cb«  i. 
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naces  of  bodily  hurt,  through  fear  of  which  a  man's  bufinefs 
is  interrupted.     A  menace  alone,  without  a  confequent  in- 
convenience, makes  not  the  injury  i  but,  ta  complete  the 
wrong,  there  muft  be  both  of  them  together  ^.    The  remedy 
for  this  is  in  pecuniary  damages,  to  be  recoyered  by  aAion  of 
tnjpafs  vi  etarmit^  /  this  being  an  inchoate,  though  not  an 
abfolute  yiolence.    a.  By  ajault  /    which  is  an  attempt  or 
offer  to  beat  another,  without  touching  him ;  as  if  one  lifts 
up  his  cane,  or  his  fift,  in  a  threatening  manner  at  another  i 
or  ftrikes  at  him,  but  mifles  him }  this  is  an  aflault,  infultuSp 
which  Finch  ^  dcfcribes  to  be  <<  an  unlawful  fetting  upon 
'^  one's  perfon/'  This  alfo  is  an  inchoate  violence,  amounting 
confiderably  higher  than  bare  threats  \  and  therefore,  though 
no  a^iual  fuflFering  is  proved,  yet  the  party  injured  may  have 
redrefs  by  a£lion  of  trefpafs  vi  et  armis  ;  wherein  he  fliall  re- 
cover damages  as  a  compenfation  for  the  injury.    3.  By  bat" 
tery :  which  is  the  unlawful  beating  of  another.     The  lead 
touching  of  another's  perfon  wilfully,  or  in  anger,  is  a  bat« 
tery ;  for  the  law  cannot  draw  the  line  between  different  de- 
grees of  violence,  and  therefore  totally  prohibits'^the  firft  and  . 
lowed  ftage  of  it :  every  man's  perfon  being  facred,  and  no 
other  having  a  right  to  meddle  with  it,  in  any  the  flighteft 
manner.   And  therefore  upon  a  fimilar  principle  the  Corne- 
lian law  di  injuriis  prohibited  pulfatton  as  well  as  verberation  $ 
diftinguifliing  verberation,  which  was  accompanied  with  pain, 
from  pulfation,  which  was  attended  with  none '.  But  battery 
is,  in  fome  cafes,  juftifiable  or  lawful  $  as  where  one  who  hath 
authority,  a  parent  or  mafter,  gives  moderate  corredlion  to 
his  child,  his  fcholar,  or  his  apprentice.  So  alfo  on  the  prin« 
ciple  of  felf-defence :  for  if  one  ftrikes  me  firft,  or  even  only 
aflaults  me,  I  may  ftrike  in  my  own  defence ;  and,  if  fued  for 
it,  may  plead  fin  affault  demefne^  or  that  it  was  the  plaintiff's 
own  original  affault  that  occafioned  it  ( i ).  So  likewife  in  de«  [  121  ] 

*  Fiach.  L.  102.  X  *  Finch.  L,  20s. 

^  Rci^ft.  104.  27  4Jf,  II.  7  Eiw,         '  Ff,  47.  10.  5. 

( 1 )  But  in  any  criminal  profecution  by  indidhnent,  or  informa- 
tion for  an  affault  or  battery,  the  defendant  may  plead  the  general 
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fence  of  my  goods  or  pofleflion,  if  a  man  endearoors  to  de« 
prive  me  of  them,  I  may  juftify  laying  hands  upon  him  to 
prevent  him  ;  and  in  cafe  he  perCfts  with  violence,  I  maj 
proceed  to  beat  him  awayC  Thus  too  in  the  exercife  of  an 
office,  as  that  of  church-warden  or  beadle,  a  man  may  lay 
handv  upon  another  to  turn  him  out  of  church,  and  prevent 
his  difturbing  the  congregation  \  And,  if  fued  for  this  or 
the  like  battery,  he  may  fet  forth  the  whole  cafe,  and  plead 
that  he  laid  hands  upon  him  gently,  molliter  nuxnus  impojtnti 
for  this  purpofe.  On  account  of  thefe  caufes  of  juftification^ 
battery  is  defined  to  be  the  unlawful  beating  of  another ;  for 
which  the  remedy  is,  as  for  aflault,  by  a£tion  of  trej^fs  viet 
armis :  wherein  the  jury  will  give  adequate  damages.  4.  By 
nvounding:  'which  confifts  in  giving  another  fome  dangerous 
hurt,  and  is  only  an  aggravated  fpecies  of  battery.  5.  By 
mayhem  :  which  is  an  injury  ftill  mpre  atrocious,  and  confifts 
in  violently  depriving  another  of  the  ufe  of  a  member  proper 
for  his  defence  in  fight.  This  is  a  battery  attended  with 
this  aggravating  circumftance,  that  thereby  the  party  injured 
is  for  ever  difabled  from  making  fo  good  a  defence  againft 
future  external  injuries,  as  he  otherwife  might  have  done* 
Among  thefe  defenfive  members  are  reckoned  not  only  arms 
and  legs,  but  a  finger,  an  eye,  and  a  foretooth  %  and  alfo 
fome  others  \  But  the  lofs  of  one  of  the  jaw- teeth,  the  ear, 
or  the  nofe,  is  no  mayhem  at  common  law;  as  they  can  be 
of  no  ufe  in  fighting.  The  fame  remedial  a£lion  of  trejpafs 
vi  et  armis  lies  alfo  to  recover  damages  for  this  injury,  an  in- 
jury which  (when  wilful}  no  motive  can  juftify,  but  ueccf- 

f  I  Finch.  L.  20 j.  '  Pinch.  L.  104. 

'  iSid.  3Q1.  "  I  Hawk.  P.C.  ixz. 


ifTue,  and  give  in  evidence  that  the  perfon  afTaulted  or  beat  was 
the  firfl  afTallant,  or  that  he  firH  made  an  attack  upon  tho  de» 
fendant  himfelf,  his  wife,  his  fatlier^  fon,  mailer,  or  perhaps, 
fervant  (fee  p.  3.  n.  i.  anu\\  and«  upon  producing  fatisfac- 
tory  proof  oF  this  juilificatioD,  the  defendant;  ought  to>  be  ac« 
quitted  by  the  jury« 

farj 
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fary  fdf-prtfer?ation  (a).  If  the  ear  be  cut  off,  treble  damages 
are  given  by  ftatute  37  Hen.  VIII.  c.  6,  though  this  is  not 
mayhem  at  common  law.  And  here  I  mud  obferve  that  for 
tbefe  four  laft  injuries,  aflault,  battery,  wounding,  and  may- 
hem, an  indi£lment  may  be  brought  as  well  as  an  aflion  ; 
and  frequently  both  are  accordingly  profecuted  ;  the  one  at 
the  fuit  of  the  crown  for  the  crime  againit  the  public  ;  the 
other  at  the  fuit  of  the  party  injured,  to  make  him  a  repara-  [  122  ] 
tion  in  damages. 

4*  Injuries,  aflPefling  a  man's  bealthf  are  where  by  any 
unwholefome  pradices  of  another  a  man  fuftains  any  ap- 
parent damage  in  his  vigour  or  conftitution.  As  by  felling 
him  bad  provifions  or  wine  *" ;  by  the  exercife  of  a  noifome 
trade,  which  infects  the  air  in  his  neighbourhood  ' ;  or  by 
the  negl.:£t  or  un(kilful  management  of  his  phyfician,  fur- 
geon,  or  apothecary.  For  it  hath  been  folemnly  refolved  % 
that  mala  praxis  is  a  great  mifdemefnor  and  offence  at  com-  ' 
mon  law,  whether  it  be  for  curiofity  and  experiment,  or  by 
negle£l ;  becaufe  it  breaks  the  trufl:  which  the  party  had 
placed  in  his  phyfician,  and  tends  to  the  patient's  deftruc* 
lion.  Thus  alfo,  in  the  civil  law  »,  negled  or  want  of  (kill  * 
in  phyficians  or  furgeons,  **  culpae  adnumerantur :  veluti  ft 
**  medltus  curattonem  ientiquerit^  male  quempiam  fecuerit^  aut 
«*  perperam  ei  medicamentum  dederitP ^  Thcfc  are  wrongs  or 
iujuries  unaccompanied  by  force,  for  which  there  is  a  re« 
medy  in  damages  by  a  fpecial  a£lion  of  trefpafs^  upon  the 
cafe.     This  a&ion,  of  trefpafsy  or  tranfgreffion,  on  the  cafe^ 

**  I  Roll.  Abr.  90.  7  Lord  Raym.  1x4. 

*  9  Rep.  5%.     Hutt.  735.  *  Infi.  4*  3*  6.  ^  7. 


(2)  One  remarkable  property  is  peculiar  to  the  adion  for  a 
mayhem,  t)/e.  that  the  court  in  which  the  adion  is  brought  have 
a  difcretionary  power  to  increafe  the  damages,  if  they  think  the 
jury  at  the  trial  have  not  been  fulEciently  liberal  to  the  plaintiff; 
but  this  muft  be  ^ontfuper  vifum  vulneriSf  and  upon  proof  that  it 
is  the  fame  wound,  concerning  >f hich  evidence  was  given  to  the 
Jury.     1  mif  5.     X  Earnest  106.  " 

K3  is 
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18  an  aniverfal  remedj,  gmn  for  all  perfonal  wrongs  and 
injuries  without  force;  fo  called  becaufe  the  plaintiff 'a 
whole  cafe  or  caufe  of  complaint  is  fet  forth  at  length  in 
the  original  writ  *•  For  though  in  general  there  are  me- 
thods prefcribcd  and  forms  of  anions  previouily  fettled>  for 
redrefling  thofe  wrongs  which  moft  ufnally  occur,  and  in 
which  the  Tcry  zQt  itfelf  is  immediately  prejudicial  or  injuri* 
ous  to  the  plaintiff's  perfon  or  property,  as  battery,  non-pay- 
ment of  debts,  detaining  one's  goods,  or  the  like  }  yet  where 
[  X23  ]  any  fpecial  confequential- damage  arifes  which  could  not  be 
forefeen  and  provided  for  in  the  ordinary  courfe  of  jufticcj  the 
party  injured  is  allowed,  both  by  common  law  and  the  ftatute 
of  Weftm.  2.  c.  24.  to  bring  a  fpecial  a&ion  on  his  own  cafe, 
by  a  writ  formed  according  to  the  peculiar  cirumilances  of 
his  own  particular  grievance  \  For  wherever  the  common 
law  gives  a  right  or  prohibits  an  injury,  it  alfo  gives  a  remedy 
by  aAion  ^ ;  and  therefore,  wherever  a  xiew  injury  is  done,  a 
new  method  of  remedy  muft  be  purfued'.  And  it  is  a  fettled 
diftinAion%  that  where  an  a£l  Is  done  which  is  in  itfelf  an 
imiiudiati  injury  to  another's  perfon  or  property,  there  the  re« 
medy  is  ufually  by  an  a£Uon  of  trefpafs  vi  it  artnis ;  but  where 
there  is  no  zOt  done,  but  only  a  culpable  omiifion ;  or  where 
the  z€l  is  not  immediately  injurious,  but  only  by  confequenct 
and  collaterally ;  there  no  a£iion  of  trefpafs  vi  et  armis  will 
lie,  but  an  action  on  the  fpecial  cafe,  ioj  the  damages  confe* 
qucnt  on  fuch  omiffion  or  zQ^. 

« 

5*  Lastly;  injuries  affe£ling  a  man's  repufaiisn  or  good 
name  are,  firft,  by  malicious,  fcandalous,  and  flanderous 

•  For  example  x  •'  Rest  ^eenmitijs-  **  provide  appojuity  quod  idqn  Adefr^m 

**  lutem*    SiAfKerittefieurumdicls'  ^*  ipjiut  B  v'tfum  ocuVt  pracdiffl  ttfaiiter 

**  n^e  fuo  frejfqfend»%twnc  pone  per  va"  <*  «iinfit^  ad  damnum  xpjiui  A  vigmti  /i- 

**  dium  etjaivot  plegloi  B  ^vod  fit  coram  *<  hrarum,  ut  dlM.    Et  kahcat  tbt  nomita 

'*  jufiitiariun^hapudlV^hmwafimMm  **  pfeponm  et  hoc  hreve,     Tefte  me\pf^ 

««  in  effahis  fan&i  Micbae/is,  oftenfurH  "  t^pud  H^efimonafiermm,  (^f."  CB'gjftr^ 

«  fuare  cum  idim  B  ad  dextrum  oatlum  Breo,  105.) 

**  tffus  AcafiiaRter  laefam  het  et  eompt'  ^  See  pag.  51* 

**  tenter  curmdum  tpud  S^  pro  f madam  *  f  SaJk»  20.     6  Mod.  54. 

**  pecuniae JummapraemanihutfolutaaJ*  ^  Cro.  Jac.  47 £• 

**fitmp/iJpttyidemB carom Jmam  circa ecu"  •  11  Mod.  180.    X«ord  Raym*  I4QS. 

*<f  lum  praediffttm  tam  neiligenttr  et  ni-  Stra.  635. 
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tvordsy  tending  to  Ins  damage  and  derogation.  As  if  a  man» 
malicioully  and  falfely  utter  any  llander  or  falfe  tale  of  ano- 
ther; which  may  either  endanger  him  in  law,  by  impeach* 
iug  him  of  (bme  heinous  crime,  as  to  fay  that  a  man  hath 
poifoned  another,  or  Is  pdrjured^ ;  or  which  may  exclude  him 
from  fociety,  as  to  charge  him  with  having  an.infe£tious  dif- 
eafe;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to 
calt  a  tradefmana  bankrupt,  a  phyfician  a  quack,  or  a  lawyer 
a  knave^  (3).  Words  fpoken  in  derogation  of  a  peer,  a  judge, 
or  other  great  officer  of  the  realm,  which  arc  called  fcandalum 
•magnatumy  are  held  to  b«  dill  more  heinous** ;  and,  though 
they  be  fuch  as  would  not  be  af^ionable  in  the  cafe  of  a  com« 
xnon  perfon,  yet  when  fpoken  in  difgrace  of  fuch  high  and 
refpe&able  chara&ers,  they  amount  to  an  atrocious  injury  : 
which  is  redrefled  by  an  aflion  on  the  cafe  founded  on  many 

'  Finch.  L.  185.  b  Jhid,  186.  ^  1  Ventr.  60. 


(3)  When  words,  that  arc  aftionablc  in  thcmfelves  if  unex- 
plained, are  accompanied  by  qualifications  and  allufions,  which 
prove  that  the  meaning  of  them  is  fuch,  that  even  if  they  were 
true,  they  would  not  fubje£^  the  perfon  of  whom  they  are  fpoken 
to  any  punifhment  or  penalty,  they  are  not  Handcrous ;  as  to  fay  a 
man  is  a  thief  becaufe  he  has  Itolen  a  cat,  the  ileallng  of  which  is 
not  a  felony ;  or  to  charge  a  lady  with  theft  or  murder,  where  the 
accufation  is  intended  as  a  compliment,  and  Eludes  only  to  the  faf- 
cinating  or  fatal  influence  of  her  beauty.  There  are  only  three 
diforders  which  the  law  deems  it  fcandalous  to  report  that  a  per- 
fon labours  under,  vt% .  the  plague,  the  leprofy,  and  the  luet  ve» 
nerea.  Com.  Dig.  A3.  Def.  D,  28.  Thefe  three  maladies  in  an* 
cient  times  were  fo  contagious  and  alarming  that  the  perfon  af- 
flided  was  obliged  to  be  abandoned  by  his  friends ;  and  when  the 
leprofy  prevailed  in  this  country,  there  was  a  peculiar  writ  de  le^ 
frofo  amovendo  to  remove  a  leper  from  fociely.  The  probability 
that  this  inconvenience  may  refult  from  fuch  a  charge  being  the 
principle  which  conflitutes  the  flander,  it  has  agreeably  thereto 
been  decided  that  it  is  not  aflionable  to  fay  a  perfon  has  had  fuch 
a  difordcr,  the  infedion  of  which  may  long  have  been  remQvcd^ 
^  r.  R.  473- 

-  .  K  4  anticnt 
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indent  ftatutea'  $  as  veil  on  behalf  of  the  crown^  to  iniiGt 
the  puniihnient  of  imprifonmen^  on  the  flanderer,  as  on  behalf 
pf  the  partyi  to  recover  damages  for  the  injury  fuftained  (4), 
Words  alfo  tending  to  fcandalize  a  magidrate^  or  perfon  in  ^ 

fmblic  truft,  are  reputed  mpre  highly  injurious  than  when 
jpoken  of  a  private  man  K  It  is  faid»  that  formerly  no  ac- 
tions  were  brought  for  words»  ui^efs  the  flander  was  fuch  a% 
(if  true)  would  endanger  the  life  of  the  objed  of  it  K    But, 

>  Weftm.  |.   3  ^d««.  I.  c.  34.  »  Ric.        k  Lord  Raym.  13^9. 
)I.  c.  5.   12  Ric.  U.  c.  xz.  '  ^  Vent.  %S. 

■  III  I  ■        I  ■   ■      "^        ■  ■  ■■    >  I  p    ■  ■     II   11  ,  ■      ,  % 

(4)  Tljis  aftion  or  public  profecutioni  for  it  partakes  of  boi^h, 
for  fcandalum  maptfiUiimy  is  totally  different  from  the  a^ion  pf  ilanr 

.  4er  in  the  cafe  of  common  perfon s.  ThcJcanMum  magnatum  is  re- 
duced to  no  rule  or  certain  definitiony  but  it  may  be  whatever  the 
pourts  in  their  difcretion  fhall  judge  to  be  derogr^tory  to  the  high 
f:hara^er  of  the  perfon  of  whom  it  is  fpoken  \  as  it  was  held  to  be 

Jfondalum  magnatum  to  fay  of  a  peer,  *•  be  was  no  more  to  be 
."  valued  than  a  dog ;"  which  words  would  have  been  perfe6Uy 
harmlcfs  if  uttered  of  any  inferior  perfon.  BuU,  N»  P.  4^  This 
aclion  is  now  fcldom  or  never  reforted  to.  By  the  two  firft  i^atutes 
upon  which  it  is  founded,  (3  Ed.  I.  c.  34.  and  2  R.  II.  ft.  2.  c.  5.} 
the  defendant  may  be  imprifoncd  till  he  produces  the  firft  authof 
of  the  fcandal ;  hence  probably  is  the  origin  of  the  vulgar  notion 
that  a  perfon  who  bas  propagated  a  flaAder  may  be  compelled  to 
give  up  hi^  author. 

But  in  common  flandcrs,  if  a  perfon  declares  that  he  heard  A 
fay  B  was  a  traitor  or  thief,  he  is  juftified,  if  B  brings  an  a£lioi| 
^gainft  him,  if  he  pleads  and  can  prove  that  A  did  fay  fo ;  but  if 
be  afferts  generally  that  he  has  heard  fo  without  naming  his  au- 
thor at  the  time,  he  cannot  defend  himfelf  againft  B-s  aAion  by 
pleading  and  proving  that  he  aftually  was  told  fo.  The  reafon 
afligncd  in  12  Co.  134.  is,  that  if  the  author  had  been  named,  his 
prcdit  might  have  been  in  fo  low  eftimation  that  B  might  have 
fuffered  no  injury  from  the  flander.    And  Lord  Kcnyon  adds  :  "  It 

V  is  juft  that,  when  a  perfon  repeats  any  flander  againft  another, 

V  he  fhould  at  the  fame  time  declare  from  whom  he  heard  it,  in 
««  order  that  the  party  injured  may  fue  the  author  of  the  flander." 

o  y. /J.  17. 
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too  great  encouragement  being  given  by  tliis  lenity  to  faife 
and  malicious  ilanderers^  it  is  now  held  that  for  fcandaloua 
words  of  the  feveral  fpecies  before^mentionedi  (that  may  en- 
danger a  man  by  fubje£ting  him  to  the  penalties  of  the  law, 
may  exclude  him  from  fociety>  may  impair  his  trade,  or  may 
affc£l  a  peer  of  the  realm,  a  magiftrate,  or  one  in  public 
truft,)  an  adion  on  the  cafe  may  be  had,  without  proving 
any  particular  damage  to  have  happened,  but  merely  upon  ^ 
the  probability  that  it  might  happen*  But  with  regard  to 
words  that  do  not  thus  apparently,  and  upon  the  faccof 
them,  import  fuch  defamation  as  will  of  courfc  be  injurious, 
it  is  necefTary  that  the  plaintiff  ihould  aver  fome  particular  da- 
mage to  have  happened  \  which  is  called  laying  his  ad^ion 
with  a  per  quod.  As  if  I  fay  that  fuch  a  clergyman  is  a  ba- 
Hard,  he  cannot  for  this  bring  any  a£tion  againft  me,  unlefs 
he  can  (hew  fome  fpecial  lofs  by  it ;  in  which  cafe  he  may 
bring  his  a£lion  againft  me,  for  faying  he  was  a  baftard,  per 
quod  he  loft  the  prefentation  to  fuch  a  living  ^.  In  like  man- 
ner to  dander  another  man's  title,  by  fpreading  fuch  injurious 
reportSy  as,  if  true,  would  deprive  him  of  his  eftate  (as  to 
call  the  iffue  in  tail,  or  one  who  hath  land  by  defcent,  a  ba- 
ftard) is  a£lionable,  provided  any  fpecial  damage  accrues  to 
tlie  proprietor  thereby ;  as  if  he  lofes  an  opportunity  of  fell- 
ing the  land  "•  But  mere  fcurrility,  or  opprobrious  words, 
which  neither  in  themfelves  import,  nor  are  in  fa£l  attended 
with,  any  injurious  effefls,  will  not  fupport  an  adion.  So 
fcandalsi  which  concern  matters  merely  fpiritual,  as  to  call  a 
man  heretic  or  adulterer^  are  cognizable  only  in  theecclefi- 
aftical  court  ^ ;  unlefs  any  temporal  damage  enfues,  which  C  125  3 
may  be  a  foundation  for  a  per  quod.  Words  of  heat  and  paf- 
fion,  as  to  call  a  man  rogue  and  rafcal,  if  productive  of  no 
ill  confeqoence,  and  not  of  any  of  the  dangerous  fpecies  be- 
fore-mentioned, are  not  actionable :  neither  are  words  fpoken 
in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or  . 
poncem,  without  any  tin£ture  or  circumftance  of  ill  will :  for, 

*  4  Rep.  17.  1  Lev.  A4S.  *  Noy,  64.    z  Freem*  177. 

f  Cra.  Jact  213.    Cro,.£Us.  197. 

ii> 
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in  both  thcfc  cafes,  they  arc  not  malicioujly  ipokefi»  which  is 
part  of  the  definition  of  flander  p  (5).  Neitlier  (as  was  former- 
ly hinted  *»)  are  any  refleQing  words  made  ufc  of  in  legal  pro- 
ceedings, and  pertinent  to  the  caufe  in  hand,  a  fufficient 
Caufe  of  aflion  for  flander  \     Alfo  if  the  defendant  be  able 

9  Frach.  L.  x86.  i  Lev.  8x.   Cro^  ^  pag.  29. 

J«c.  91,  *  Dyer.  2S5.     Cro.  Jtc,  90. 


(5)  The  words  fcoundreU-rafcal,  rillain,  knave,  mifcreant,  liar, 
&>ol,  and  fuch  like  geaeral  terms  of  fcurrility,  may  be  ufcd  with 
impunity,  and  arc  part  of  the  rights  and  privileges  of  the  vulgar* 
Tq  conftitute  legal  flander,  the  words  mud  impute  a  precife  crime; 
Ikcnce  it  is  adionable  to  (ay  a  man  is  a  highwayman,  but  it  is  not 
io,  to  fey  he  is  worle  than  a  highwayman.  G.  Cocley  160.  3  IVtIf* 
184.  This  fubjcift  has  been  fully  difcuflcd  by  C.  J.  Cc  Grey, 
who  lays  down  this  poCtion,  "  that  there  muil  be  fomc  certain  or 
"  probable  temporal  lofs  or  damage  to  make  words  adlionable : 
**  but  to  impute  to  a  man  the  mere  defcA  or  want  of  moral  virtue, 
••  moral  duties  or  obligations,  which  renders  a  man  obnoxious  to 
•*  mankind,  is  not  a^ionable.*'  And  therefore  he  and  the  court 
determined,  that  the  following  declaration  conccnrfng  a  member 
of  parliament  at  a  county  meeting,  did  not  amount  to  a  legal  flan- 
der, vivt.  "  As  to  indtuding  our  members  to  obtain  redrefs,  I  am 
*<  totally  againA.  that  plan,  for  as  to  indrufUng  Mr.  O.  we  might 
<«  as  well  inftruA  the  winds,  and  fliould  he  even  promife  his  aflifl- 
•*  aiicc,  I  fiiould  not  cxpcft  him  to  givt  it  us."     3  fVilf,  177. 

It  is  not  adUonable  to  fay  of  a  perfon  he  is  forfworn,  or  that  he 
has  taken  a  falfe  oath,  for  upon  many  occaflons  a  perfon  may  be 
guilty  of  falfe  fwearing  without  being  fubjefi  to  Any  temporal 
punifliment.    6  T»  R»  691.    See  the  explanation  of  perjury,  4  vol* 

P-  '37- 

A  verbal  charge  of  incontinence  -  and  proftitution  againd  a 
woman  of  modedy  and  honour,  is  not  a  flander  cognizable  in  any 
temporal  court  except  in  the  city  court,  where  the  caufe  of  afUon 
arifes  within  the  jurifdi£Uon  of  the  city  of  London.  See  t  voL 
p.  j6>  n»  9* 

No  adlion  can  be  maintained  for  words  even  attended  with  m 
fpecial  damage,  if  they  are  fpoken  from  friendfliip  or  judice  to 
another,  and  not  from  malice  towards  liie  perfon  who  is  tihe  fub- 

•jea 
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to  jttftifyt  and  proTe  the  words  to  be  true,  no  a£lion  will  lie', 
even  though  fpecial  damage  hath  enfued  :  for  then  it  is  no 
llander  or  falfe  tale.  As  if  I  can  prove  the  tradefman  a  bank- 
rupt, the  phyfician  a  quack,  the  lawyer  a  knave,  and  the 
divine  a  heretic,  this  will  deftroy  their  refpe&ive  a£bions:  for 
though  there  may  be  damage  fufficient  accruing  from  it,  yet, 
if  the  tzSt  be  true,  it  is  damnum  abfque  injuria  s  and  where 
there  is  no  injury,  the  law  gives  no  remedy.  And  this  is 
agreeable  to  the  reafoning  of  the  civil  law  ^ :  *'  eum  qui  no- 
^'  eifftem  infamat^  non  ejl  aequum  et  bonum  ob  earn  rem  condemn 
•*  aari  \  deliBa  enim  nocentium  nota  ejfe  oportet  et  expeditJ^ 

A  SECOND  way  of  affbding  a  man's  reputation  is  by 
printed  or  written  libels,  piflures,  figns,  and  the  like  \  which 
fet  him  in  an  odious  or  ridiculous  °  light,  anJ  thereby  dimi- 
ni(h  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cafes,  two  remedies;  one  by^indift- 
ment  and  another  by  a£lton.  The  former  for  the  public  of- 
fence ;  for  every  libel  has  a  tendency  to  the  breach  of  the 
peace,  by  provoking  the  perfon  libelled  to  break  it ;  which 
offence  is  the  fame  (in  point  of  law)  whether  the  matter  c(mi« 
tained  be  true  or  falfe ;  and  therefore  the  defendant,  on  an  in- 
di£lment  for  publifliing  a  libel,  is  not  allowed  to  allege  the 
truth  of  It  by  way  of  juftification^.  .But  in  the  remedy  by  ac- 

*  4  Rep.  T3»  *  2  Show.  3r4»    ii  Mod*  99* 

*  Ff.  4.7.  10.  i3.  '^5  Rep.  125. 


jeA  of  them ;  as  if  upon  an  enquiry  being  made  a  matter  is 
obliged  to  give  an  unfavourable  charader  of  a  difcarded  fervant« 
1  T»R.  no. 

The  principal  difUn£^ions  between  a6lion3  for  words  which  are 
a^onable  in  themfelves,  and  a^lions  for  words  which  are  not  fo 
without  a  fpecial  damage,  are  thefe,  v/z.  the  firil  by  2 1  J.  I.  c.  i6« 
toxA  be  brought  within  two  years,  and  if  the  damages  are  under 
40/.  the  plaintiff  (hall  recover  cofts  only  to  the  extent  of  the  da* 
mages^  but  the  latter  may  be  brought  at  any  time  widiin  fix  years* 
and  a  ^rerdi^  with  any  damages  whatever  will  entitle  the  plaintiff 
to  full  cofts.     Bidl.  N.  JP.  11.     See  JSJj^nqfe,  tiu  Slander. 
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tion  on  the  cafe,  which  is  to  repair  the  party  In  damages  for 
'  Che  injury  done  him,  the  defendant  may,  as  for  words^oken^ 
jadify  the  truth  of  the  (zGts,  and  (hew  that  the  plaintiff  has 
received  no  injury  at  all  ^.  What  was  faid  with  regard  to 
words  fpoken,  will  alfo  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  actions  confe- 
quent  thereupon  (6):  but  as  to  figns  or  pi£ture8,it  feemsnecef* 

'Hob.  253.     II  Mod.  99. 


(6)  When  this  was  originally  written  by  the  learned  Commen* 
tator,  the  important  diilin6\ion  between  libels  and  words  fpoken 
does  not  feem  to  have  been  fo  fully  edabliflicd  as  it  was  fome  time 
afterwards  by  the  cafe  of  Villers  v.  Moufley,  2  fVilf.  403.  vf«» 
that  whatever  renders  a  man  ridiculous,  or  lowers  him  in  the  efteem 
and  opinion  ol  the  world,  amounts  to  a  libel ;  though  the  fame 
exprcflions,  if  fpoken,  would  not  have  b^cn  defamation :  as  to 
call  a  perfon  in  writing  an  Uchy  olJtoad^  was  held  in  that  cafe  to  be  a 
libel;  although  aswotds  fpoken  they  would  not  have  been  a^onable. 

A  young  lady  of  quality  lately  recovered  4000  /.  damages  for 
refiedlions  upon  her  challity  publiflied  in  a  newfpaper ;  yet  fhc  could 
have  brought  no  a^ion  for  the  groflelt  afperfions  which  could 
have  been  uttered  ag^ainft  her  honour. 

Tliere  are  authorities,  that  truth  is  not  a  juftlfication  in  an  ac- 
tion for  a  libel,  and  a  very  learned  writer  feems  to  doubt,  whether 
fuch  a  plea  would  now  be  admitted  by  the  courts,  if  the  accufation 
in  the  libel  did  not  amount  to  an  indidable  offence :  ( 3  Woodd.  18?. ) 
but  I  am  inclined  to  think  that  the  contrary  is  the  prevailing  opi- 
nion of  the  profeflions  ;  and  that  in  every  adlion  for  a  libel,  if  fpe* 
cific  in  (lances  can  be  ftated  upon  the  record  and  proved  by  evi- 
dence, fo  as  to  fupport  the  general  charge  of  the  libel,  the  courts 
would  determine  them  to  be  a  fufficient  j unification  of  the  defend- 
ant. I  7*.  R*  748.  And  the  chief  excellence  of  the  civil  a^ion 
for  a  libel  confifts  in  this,  that  it  not  only  affords  a  reparation  for 
the  injury  fuftained,  but  it  is  a  full  vindication  of  the  innocence  of 
the  perfon  traduced- 

If  an  a^ion  is  brought  for  a  libel  written  in  a  foreign  language, 
the  original  with  a  tranflation  muft  be  ftated  in  the  declaration, 
the  tranflation  alone  will  not  be  fufficient.   6.  T.  R.  162. 

To  fupport  -an  a£Hon  for  a  libellous  fign  or  piAurc,  the  learned 
judge  fays,  it  is  ncccffary  to  ihcw,  that  fome  Jptcial  damage  has 

5  followed^ 
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farj  always  to  0icw,  by  proper  mnuendo*%  and  averxnenta  of 
the  defendant's  meaning,  the  import  and  applica^on  of  the 
iicandal,  and  that  fome  fpecial  damage  has  followed  \  other- 
wife  it  cannot  appear,  that  fuch  libel  by  pidlure  was  under- 
fiood  to  be  levelled  at  the  plaintiff,  or  that  it  was  attended 
with  any  a^iionable  confecjuences. 

A  THIRD  way  of  dellroying  or  injuring  a  man's  reputa* 
tion  is  by  preferring  malicious  indidments  or  profecutions 
againft  him ;  which,  under  the  maflc  of  juftice  and  public 
fpirit,  are  fometimes  made  the  engines  of  private  fpite  and 
enmity.  For  this  however  the  law  has  given  a  very  adequate 
remedy  in  damages,  either  by  an  a£lion  of  con/piracy  ^,  which 
cannot  be  brought  but  againft  two  at  the  leaft  ;  or,  which  is 
the  more  ufual  way,  by  a  fpecial  aAion  on  the  cafe  for  a  falfe 
and  malicious  profecution  *,  In  order  to  carry  on  the  former 
(which  gives  a  recompenfe  for  the  danger  to  which  the  part]f 
has  been  ezpofed)  it  is  neceffary  that  the  plaintiff  (hould  ob** 
Cain  a  copy  of  the  record  of  his  indidiment  and  acquittal  (7)  ; 
but,  in  profecutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  indidmeot,  where  there  is  any,  the  leaft,  probable  caufe 
Id  found  foch  profecution  upon ».  For  it  would  be  a  very  great 
dtfcouragcment  to  tlie  public  juftice  of  the  kingdom,  if  pro* 

f  Finch.  L.  305.        *  F.  N.  B.  ii6«        *  Carth.  421.    I^rd  Raym.  253. 

fJhftMfed\  but  I  conceive  there  is  no  ground  for  this  opinion,  and 
that  a  picture  intended  to  make  any  one  ridiculous  is  equally  adion*- 
ablcy  as  if  the  fame  effed  had  been  produced  by  any  other  mode 
of  publication,  though  no  damage  can  be  proved. 

Au  adion  for  a  libel  difFers  from  an  ad  ion  for  words,  for 
the  former  may  be  brought  at  any  time  within  fix  years,  and  anyr 
damages  wiU  entitle  the  plaintiff  to  full  cofts. 

See  more  upon  libels,  4  vol*  p.  150. 

(7)  In  au  adion  for  a  malicious  profecution,  where  die  pkintid 
kas  been  indided  £or  a  felony,  it  is  neceffary  to  produce  a  copy  of 
the  reeord  granted  by  the  court  before  which  he  was  acquitted  ;: 
Ibut  the  pradice  is  otherwifie  in  mifdemeanours,  and  in  fuch  a 
cafe  the  adiionmay  be  fufiained  by  the  produdion  of  ths  origioat 
Moord  q{  the  acquittaL    I  Bl.  Rep,  3^85. 

fectt(ors> 
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(ecutors,  ivho  had  a  toleraUe  ground  of  fafpicion,  were  lia** 
able  to  be  fued  at  law  whenerer  their  indiflments  mtfcarried* 
I  '27  J  But  an  adion  on  the  cafe  for  a  malicious  profecution  may  be 
founded  upon  an  indi&ment)  whereon  no  acquittal  can  be  had; 
as  if  it  be  reje£led  by  the  grand  jury,  or  be  coram  nonjudice^ 
or  be  infufficiently  drawn.  For  it  is  not  the  danger  of  the 
plaintiff,  hut  the  fcandal,  vexation,  and  expenfe>  upon  which 
this  a£tion  is  founded  ^  However,  any  probable  caufe  for 
preferring  it  is  fufficient  to  juftify  the  defendant  (8). 

II.  We  are  next  to  conGder  the  violation  of  the  right  of 
ptrfonal  liberty.  This  is  eiFeded  by  the  injury  of  falfe  im- 
prifonmeot,  forwhich  the  law  has  not  only  decreed  a  puniih* 
ment,  as  a  heiAous  public  crime,  but  has  alfo  given  a  private 
reparation  to  the  party ;  as  well  by  removing  the  a£tual  con- 
finement for  the  prefenti  as,  after  it  is  over,  by  fubjeAing 
the  wrongdoer  to  a  civil  a£tion,  on  account  of  the  damage 
fuftained  by  the  lofs  of  time  and  liberty. 

To  conditute  the  injury  of  falfe  imprifonment  there  are 
two  points  requifite :  i.  The  detention  of  the  perfon :  and, 
2.  The  unlawfulncfs  of  fuch  detention*  .  Every  cpnfinement 
of  the  perfon  is  an  imprifonment,  whether  it  be  in  a  common 
prifon,  or  in  a  private  houfe,  or  in  the  ftocks,  or  even  by 
forcibly  detaining  one  in  the  public  ftreets^.  Unlawful,  or 
falfe,  imprifonment  confifts  in  fuch  confinement  or  deten- 
tion without  fufficient  authority :  which  authoritjamay  arife 
either  from  fome  procefs  from  the  courts  of  juftice,  or  from 
feme  warrant  from  a  legal  officer  having  power  to  commit, 
under  his  hand  and  feal,  and  expreffing  the  caufe  of  fuch 
commitment'' J  or  from  fome  other  fpecial  caufe  warranted^ 

^  xo^od.  1119,  220.    Stra.  691*        ^alnft.  5S9.        ^  WuL  46,         • 

(8)  The  efTential  ground  of  this  a£kion  is,  that  a  legal  profecu% 
lion  was  carried  on  without  a  probable  caufe  ;  but  this  muft  be 
I  fubilantively  and  exprcfsly  proved,  and  cannot  be  implied.  From 
the  want  of  probable  caufe,  mah'ce  may  be,  and  moft  conoLmonly  is, 
implied.  The  knowlege  of  the  defendant  is  alfo  implied.  From 
the  moil  exprefs  malice,  the  want  of  probable  caufe  cannot  be 
implied.     StUton  v.  John/lone^  i  T*  R.  $44* 

fojr 
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for  the  ncceffity  of  the  thingi  either  by  common  law,  or  a& 
of  parliament ;  fuch  a^  the  arrefting  of  a  felon  by  a  private 
pcrfon  without  warrant,  the  impreilin^  of  mariners  for  the 
public  fcrvice,  or  the  apprehending  of  waggoners  for  mi(be* 
haviour  in  the  public  highways  ®.  Falfe  imprifonment  alfo 
may  arife  by  executing  a  lawful  warrant  or  procefs  at  an  ua« 
lawful  time,  as  on  a  Sunday  f;  for  the  ftatute  hath  declared,  r  128  1 
that  fuch  fei  vice  of  procefs  {hall  be  void  (9}.  This  is  the  injury* 
Let  us  next  fee  the  remedy :  which  is  of  two  forts ;  the  one 
nmovitig  the  injury,  the  other  making  Jat'ufaBion  for  it. 

The  means  oi  removing  the  aftual  injury  of  falfe  imprifon- 
ment, are  fourfold,  i.  By  writ  of  mainprize,  2.  By  writ 
dt  odio  et  atia.  3.  By  writ  de  iomine  replepando.  4.  By  writ 
o£  habeas  corpus* 

1.  The  writ  of  mainprize,  manucaption,  v^  a  writ  dire£led 
to  the  flierifF,  (either  generally,  when  any  man  is  imprifoned 
for  a  bailable  offenccj  and  bail  hath  been  vefafed  \  or  fpc? 
cially,  when  the  offence  or  caufe  of  commitment  is  not  pro* 
perly  bailable  below)  commanding  him  to  take  fureties  for  the 
prifoner's  appearance,  ufually  called  mainpernors^  and  to  iet 
faim  at  large  s.  Mainpernors  diflFer  from  bail,  in  that  a  mau*s 
hail  may  imprifon  orfurrenderhim  up  before  the  ftipulated  dajr 
of  appearance ;  mainpernors  can  do  neither,  but  are  barely 
fuieties  for  his  appearance  at  the  day :  bail  are  only  forettes, 
that  the  party  be  anfwerable  for  the  fpecial  matter  for  which 
they  ftlpulate;  maiopemors  aje  bound  to  produce  him  to 
anfwer  all  charges  whatfbever  K 

2.  The  writ  de  odio  et  atia  was  antiently  ufed  to  be  di. 
xt&tA  to  the  {herifF,  commanding  him  to  inquire  whether  a 
prifoner  charged  with  murder  was  committed  upon  juft  caufe 
of  fufpicion,  or  merely  propter  odium  et  atiam,  for  hatred  and 

•  Stit.  13  G€o.  III.  c.  78.  «  F.  N.  B.  150.    1  Hal.  P.C,  141, 

''  Scat.  19  Car.  II«  c«  7.  Salk.  7s.        Coke  on  bail  and  mainpi.  ch.  ro. 
5  Mod.  95*  ^  Co.  ihid,  ch.  3.     4lnft.  179. 

(9)  But  the  ftatute  has  excepted  cafes  of  treafon,  felony,  and 
breach  of  the  peace»  in  which  the  execution  of  a  lawful  warrant  or 
procefs  is  allowed  upon  a  Sunday. 

15  *  ill* 
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ill*will  I  and  if  open  the  inqoiiition  due  caufe  of  fufpiclon 
did  n6t  appear,  then  there  iflued  another  writ  for  the  flieriff 
to  admit  him  to  bail.  This  writ,  according  to  Bra£l6n  ', 
ought  not  to  be  denied  to  any  man ;  it  being  exprefsly  ordered 
to  be  made  out  gratis,  without  any  denial,  by  magna  carta, 
c.  a6,  and  ftatuce  Weftm.  2*  13  Edw.  I.  c.  29.  But  the  ftatute 
[  129  ]  of  Glocefter,  6  Edw.  L  c.  9.  reftrained  it  in  the  cafe  of  kill- 
ing by  mifadventure  or  felf-defence,  and  the  ftatute  28  Edw« 
III.  c.  9.  aboliflied  it  in  all  cafes  whatfoever :  but  as  the  fta- 
tute 42  Edw.  III.  c.  I.  repealed  all  ftatutes  then  in  being, 
contrary  to  the  great  charter,  fir  Edward  Coke  is  of  opinion  ^ 
that  the  writ  de  odk  et  atia  was  thereby  revived  • 

*  3,  THEvifvit  Je  homine  rfplegiando^  lies  to  replevy  a  man 
out  of  prifon,  or  out  of  the  cuftody  of  any  private  perfon,  (in 
the  fame  manner  that  chattels  taken  in  diftrefs  may  be  reple- 
vied, of  which  in  the  nekt  chapter)  upon  giving  fecurity  to ' 
the  flieriflP  that  the  man  Aiall  be  forthcoming  tq  anfwer  any 
charge  againft  him.  And,  if  the  perfon  be  conveyed  out  of 
the  (herifPs  jurifdiAion,  the  flieriiF  may  return  that  he  is 
eloigned,  elongatta;  upon  which  a  procefs  iflues  (called  a  r^- 
'  phs  in  tuitbernam)  to  imprifon  the  defendant  himfelf,  with- 
out bail  or  mainprize*",  till  he  produces  the  party.  But  this 
writ  is  guarded  with  fo  many  exceptions",  that  it  is  not  an 
efie£tual  remedy  in  numerous  inftances,  efpecially  where  the 
crown  13  concerned.  The  incapacity  therefore  of  thefe  three 
remedies  to  give  complete  relief  in  every  cafe  hath  almoft  tn* 
tirely  antiquated  them,  and  hath  caufed  a  general  recourfe  to 
^be  had,  in  behalf  of  perfon^  aggrieved  by  illegal  imprifon- 
ment,  to 

4.  The  writ  of  habeas  corpus,  the  moft  celebrated  writ  in 
the  Englilh  law.  Of  this  there  are  various  kinds  made  ufe  of 
by  the  courts  at  Weftminfter,  "for  removing  prifonera  from 
one  court  into  another  for  the  more  eafy  adminiftration  of 

»  /.  3.  tr.  2.  f.  8.  nofirumt  vil  ta^iialU  jvpitiaru  npfirffVei 

•^alnft.  43.55«3'5»  fro  morte  bomhls,  vel  f^o/ot^a  tto^rap 

'  P.  N.  B-  66.  vef  pro  aliquo  aVto  rettOf  fuare  ftnindtaif 

•^  Raym.  474.  t^futtudintm  jtngSge  nmfi  rtfiiglskiBf. 

«  Ay  mptts  tfi ^trfptiUle  fr§cceptum  (Regjftr,  77  J 

JQftice# 
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juftice.  Such  is  the  habeas  corpus  ad  refpendehdum^  when  a 
man  hath  a  caufe  of  a£lion  agalnft  one  wt^o  is  confined  hj 
the  proeefs  of  fome  inferior  court,  in  onier  to  remove  the 
prifoner,  and  charge  him  with  this  new  a£lion  in  the  court 
above  **•  Such  is  that  ad  fatisfaciendunty  when  a  prifoner  hath 
had  judgment  againft  him  in  an  adtion,  and  the  plaintiff  is  E  1.30  J 
deCrous  to  bring  him  up  to  fome  fuperior  court  to  charge  him 
with  proeefs  of  (;xecution  ^.  Such  alfo  are  thofe  ad  profe^ 
queniumy  teftificandumy  deliherandumy  isfc. ;  which  iflue  when 
it  is  nectSkry  to  remove  a  prifoner,  in  order  to  profecute  or 
bear  teftimony  in  any  court,  or  to  be  tried  in  the  proper  jurif- 
di&ion  wherein  the  h6t  was  committed.  Such  is,  laflly,  the 
common  writ  ad  faciendum  et  recipiendutny  which  iflues  out  of 
any  of  the  courts  of  Weltminfter  hall,  when  a  perfon  is  fued 
in  fome  inferior  jurifdi£tion,  and  is  defirous  to  remove.the  ac- 
tion into  the  fuperior  court  %  commanding  the  Inferior  judges 
to  produce  the  body  of  the  defendant,  together  with  the  day 
and  caufe  of  his  caption  and  detainer  (whence  the  writ  is  fre- 
quently denominated  an  habeas  corpus  cum  caufa)  to  do  and  re^ 
ccive  wfaatfoever  the  king's  court  (hall  confider  in  that  behalf. 
This  is  a  writ  grantable  of  common  right,  without  any  mo- 
tion in  courts,  and  it  inftantly  fuperfedes  all  proceedings  in 
the  court  below.  But,  in  order  to  prevent  the  furreptitious 
difcharge  of  prifoners,  it  is  ordered  by  (latute  i  &  2  P.  &  M. 
c  1 3*  that  no  habeas  corpus  (hall  ifTue  to  remove  any  prifoner 
out  of  any  gaol,  unlefs  figned  by  fome  judge  of  the  court  out 
of  which  it  is  awarded*  And,  to  avoid  vexatious  delays  by 
removal  of  frivolous  caufes,  it  is  ena£led  by  ftatute  ai  Jac.I. 
c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  is 
a  barrifter  of  three  years  ilanding,  no  caufe  (hall  be  removed 
from  thence  by  habeas  corpus  or  other  writ,  after  iflue  or  de- 
murrer deliberately  joined  :  that  no  caufe,  if  once  remanded 
to  the  inferior  court  by  writ  of  procedendo  or  othcrwife,  (hall 
ever  afterwards  be  again  removed  :  aud  that  no  caufe  (hall  be 
removed  at  all,  if  the  debt  or  danrages  lai^  in  the  declaration 
do  not  amount  to  the  fum  of  five  pounds.   But  an'  expedient 

•  %  Mod.  J9S.  H  2  Mod.  306. 

f  a  Liily  pr^t,  reg .  4*  '  Bohun.  injiit.  le^at.  85.  tdit,  170S.  ' 

Vol.  III.  L  having 
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tiavMig  been  found  out  to  elude  the  latter  branch  of  the  fta-* 
tute,  by  procuring  a  nominal  plaintiff  to  bring  another  a6bioii 
for  five  pounds  orupwards,  (and  then  by  the  courft  of  the 
court,  the  habeas  corpus  removed  both  anions  together,)  it  if 
therefore  enadted  by  (latute  1 2  Geo.  I.  c.  25^.  that  the  inferior 
[^131  J  court  may  proceed  in  fuch  afkions  as  are  under  the  value  of  five 
pounds,  notwithftanding  other  a£iion&  may  be  brought  againft 
the  fame  defendant  to  a  greater  amount.  And  by  ftatute  19 
Geo.  IIL  €•  70.  no  caufe,  under  the  value  of  ten  pounds^ 
fliall  be  removed  by  habeas  corpus^  or  otherwife,  into  any  fu- 
perior  court,  unlefs  the  defendanti  fo  rcnvQvingthe  fame,  (hall 
give  fpecial  bail  for  payment  of  the  debt  and  cofts. 

But  the  great  and  efficacious  writ,  in  all  manner  of  ille- 
gal  confinement,  is  that  of  habeas  corpus  ad fubjiciendutn  :  di* 
Te£^ed  to  the  perfon  detaining  another,  and  commanding  him 
to  producb  the  body  of  the  prifoner,  with  the  day  and  caiife 
of  his  caption  and  detention,  ad  faciendum^  Jubjicitndum^  H 
reapiendum^  to  do,  fubmit  to,  and  receive  whatfoever  the 
judge  or  court  awarding  £pch  writ  fhall  confider  in  that  be* 
half  ^  This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  ifltiing  out  of  the  court  of  king's  bench  not  only 
in  teitn-time,  but  alfo  during  the  vacation*,  by  a  Jiat  from 
the  chief  judice  or  any  other  of  the  judges,  and  running  into 
all  parts  of  the  king's  dominions :  for.  the  lung  is  at  all  times 
entitled  to  have  an  account,  why  the  liberty  of  any  of  his  (ub» 
jects  is  reftrained ",  wherever  that  reftraint  may  be  inflifled. 
If  it  iflues  in  vacation,  it  is  ufually  returnable  before  the  judge 
himfelf  who  awarded  it,  and  he  proceeds  by  himfelf  thereon '» 
unlefs  the  term  ihould  intervene,  and  then  h  may  be  returned 
in  court ''t  Indeed,  if  the  party  were  privileged  in  the  courts 
of  common  pleas  and  exchequer,  as  being  (or  fuppofed  to  be) 
an  officer  or  fuitor  of  the  court,  an  habeas  corpus  ad  fubjU 

•  St.  Trials.  vt!i.  14s.  that  jnx  on  a  Saturday.    Tbs  Thurf. 

^  i:\it plurUihtbmtt9rfm^\rt£!ttA  Xo  Avj  after  wat  th^refurc  the  30Ch  of  No- 

B«»rwickin43,Eli«.  (cited  4. Burr  856.)  vunbcr,  two  days  after  the  expiratioa 

was  tejli^  dii  Jiivii  ^r«jr*  pcf  quindtn*  of  the  term. 

Jancll  MurtinU     tt  appears,  by  refer*  *  Cro.  Jac.  543* 

ring  to  the  dominical  letter  of  th^t  year^  ^  4  Barr.  8  56« 

that  \Jl^%^aidtm  (Nov.  15. J  happened  *  Ihid*  460.  542.  6oS«. ' 
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dendum  might  al(b  by  common  lav  Have  beeif  awarded  from 
thence';  and»  if  the  caufe  of  imptifonment  were  palpably 
SIcgal,  they  might  have  difcharged  him  i^ :  but,  if  he  were 
committed  for  any  criminal  matter,  they  could  only  have  re*  r  x^i  1 
manded  him,  or  taken  bail  for  hi$  appearance  in  the  court  of 
king's  bench  ' ;  which  occafioned  the  common  pleas  for  fome 
time  to  difcountenance  fuch  applications.  But  fince  the  men* 
tion  of  the  king's  bench  and  common  pleas,  as  co-ordinate 
in  this  jurifdiflioh,  by  ftatute  16  Car.  I.  c.  lo.  it  hath  been 
holden,  that  every  fubje£t  of  the  kingdom  is  equally  entitled 
to  the  benefit  of  the  common  law  writ,  in  either  of  thofe 
courts,  at  his  option  *•  It  hath  alfo  been  faid,  and  by  very 
refpedable  authorities  **,  that  the  like  habeas  corpm  may  ifToe 
out  of  the  court  of  chancery  in  vacation :  but,  upon  the 
famous  application  to  lord  Nottingham  by  Jenksj  notwith* 
ftanding  the  mod  diligent  fearches,  no  precedent  eould  be 
found  where  the  chancellor  had  iflued  fuch  a  writ  in  vaca*. 
tion  %  and  therefore  his  lordihip  refufed  it. 

In  the  king's  bench  and  common  pleas  it  id  necelfary  to 
apply  for  it  by  motion  to  the  court  **,  as  in  the  cafe  of  all  oth^r 
prerogative  wrirs  {certiorari^  prohibition,  ntanddmu},  kfft.J 
which  do  not  ifTuc  as  of  mere  courfe,  without  (hewing  fome 
ptobable  caufe  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  afiiftance.  For,  as  was  argued  by  lord 
chief  juftice  Vaughan*,  *<  it  is  granted  on  motion^  becaufe 
^  it  cannot  be  had  of  courfe  %  apd  there  is  therefore  ho  nt^ 
««  celj^tj  to  grant  il  j  for  the  court  ought  to  be  filisficd  that 
*<  the  party  hath  a  probable  caufe  to  be  delivered/'  And  this 
feems  the  more  reafonable,  becaufe  (whetl  once  gratited}  the 
perfon  to  whom  it  is  dire£led  cah  return  no  fati^fiidory  ex- 
cvXt  for  hot  bringing  up  the  body  of  the  t>rifoner '.  So  that 
if  it  ifl\ied  of  mere  courfe,  without  (hewing  to  tlie  coUrt  dr 

'  1  Inft.  55.    4  Ii6. 190^    %  HH;  t>  4  tnfl.  iSi.    i  Ha)/P.  C.  147. 

P.  C.  144.    A  Ventr.  »a«  ^  Lord.  Nott.  MS$,  Rep.  Jaly  1 67$. 

'  Vaugh.  155.    '  ^  ft  Mod.  306.     1  Ley.  i. 

*  Cattia.  Ml.    I  Jon.  13.  *  Boibeirs  Cafe,    a  Jdo.  2J« 

•  a  Mod.  i^i.    V^Ood*i  Cafe,  C.  B.  ^  Cro.  Ji^  54jr 

fill.  If  Coo,  la 
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jtidge  feme  reafonable  ground  for  awarding  it|  a  traitor  or 

felon  under  fcntence  of  death,  a  foldier  or  mariner  in  the 

king's  fervice,  a  wife,  a  child,  a  relation,  or  a  domeftic, 

.    ]  confined  for  infanity  or  other  prudential  reafons,  might  ob- 

[  133  ]  ^^in  a  temporary  enlargement  by  fuing  out  an  habeas  carpus f 

.  though  fure  to  be  remanded  as  foon  as  brought  up  to  the 
court.  And  therefore  fir  Edward  Coke,  when  chief  judice, 
did  not  fcruple  in  13  Jac.  L  to  deny  a  habias  dbrpus  to 
one  confined  by  the  court  of  admiralty  for  piracy.;  there  ap- 
l^earing,  upon  his  own  fliewingv  fuf&cient  grounds  to  confine 
him  '.  On  the  other  hand^  if  a  probable  ground  be  fhewn^ 
that  the  party  is  imprifoned  without  juft  caufe  '^,  and  there* 
fore  hath  a  right  to  be  deliTcred,  the  writ  of  habeas  corpus  is 
then  a  writ  of  right,  which  *<  may  not  be  denied,  but  ought 
<*  to  be  granted  to  every  m&n  that  is  committed,  or  detained 
*<  in  prifon,  or  otherwife  reftraiiied,  though  it  be  by  the  com- 
<*  mand  of  the  king,  the  pritry  council,  or  any  other  ^'' 

In  a  former  part  of  thcfe  commentaries  ^  we  expatiated  at 
large  on  the  pcrfonal  liberty  of  the  ftibjedl.  This  was  (hewn 
to  be  a  natural  inherent  right,  which  could  not  be  furrendered 
or  forfeited  unlefs  by  the  commilGon  of  fome  great  and  atro^ 
dous  crime,  and  which  ought  not  to  be  abridged  in  any  cafe 
without  the  fpecial  permiffion  of  law.  A  do£^rine  coeval 
with  the  (irft  rudiments  of  the  Englifli  donftitution ;  and 
handed  down  to  us  from  our  Saxon  anceftor»,  notwithftand- 
ing  all  their  ftruggles  with  the  Danes,  and  the  violence  of  the 
Norman  conqueft  :  aflerted  afterwards  and  confirmed  by  the 
"neror  himfelf  and  his  defcendants :  and  though  fohielim^s 

con  4    ^    'naijrcd  by  the  ferocity  of  the  times,  and  the  occa- 

a  litt  e  imj  '  ^  of  iealous  or  ufurpins  princes,  yet  eftabliflied 
fional  defpotifm       ^^      .  -re  ^         j 

«  .    r      *^  the  proviuons  of  magna  carta ^  and  a 
on  the  firmeft  bafis  D  ^^ed  under  Edward  UI.  To  af- 

long  fucceffion  of  «>*«!" -^^  Unprifonmcnt  in  all  cafe»,is 
fert  an  abfolute  exemption  from      r  . ,  r   •  .         j 

•mLfiftcnt  with  ^cry  idea  of  Jaw  a.^^ H«tJ«J  f->;7*  ^"'^ 
Z  the  end  would  deftroy  all  civU  liberty;  bj  rcndtnng  rt  s 
protcaion  impoffible :  but  the  glory  of  the  EnjWh  law  con- 

•  iBulftr.  »7.     SeerifoaRoll.        '  C«m.JoQtn.    i  Apr.  i6;«'      . 
»  a  loft.  615.  gjjg 


Ch.  8.  W  K  0  K  o  s.  133 

fifta  in  clearly  definiag  th^  times,  the  caufes,  and  the  extent, 
when,  wherefore,  and  to  what  degree,  the  ioiprifonment  of 
the  fubjed  may  be  lawful.  This  it  is,  which  induces  the  ab-  C  134  j 
folute  neceffity  of  expreffing  upon  every  comn:iitment  the^rea- 
fon  for  which  it  is  made :  that  the  court  upon  an  habeas  corpus 
may  examine  into  it's  validity ;  and  according  to  the  cir- 
cumftances  of  the  cafe  may  difcharge,  admit  ^o  b^il,  or  re* 
ikiand  the  prifoner. 

And  yer,  early  in  the  reign  of  Charles  I,  the  court  of 
ling's  bench,  relying  on  fome  arbitrary  precedents  (and  thoie 
perhaps  mifunderdood)  determined'  that  they  could  not  upon 
an  habeas  corpus  t\i\itx  bail  or  deliver  a  prifoner,  though  com- 
mitted without  any  caufe  afligned,  in  cafe  he  was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lords  of  the 
privy  council.  This  drew  on  a  parliamentary  inquiry,  and 
produced  i\\c  petition  of  rights  3  Car.  I.  which  recites  this  il« 
legal  judgment,  and  en?.£^s  that  no  freenrian  hereafter  fliall  be 
fo  imprifoned  or  detained.  But  when,  in  the  following  year, 
Mr.  Selden  and  others  were  committed  by  the  lords  of  the 
council,  in  purfuance  of  his  majefty's  fpecial  command,  un* 
der  a  general  charge  of  <<  notable  contempts  and  (lirring  up 
**  feditlon  againfl  the  king  and  government,*'  the  judges  del 
layed  for  two  terms  (including  alfo  the  long  vacation)  to  de- 
liver an  opinion  how  far  fuch  a  charge  was  bailable.  And, 
when  at  length  they  agreed  that  it  was,  they  however  annexed 
a  condition  of  finding  Xureties  for  the  good  behaviour,  which 
ftill  protraded  their  imprifonment,  the  chief  jufticc,  fir  Ni- 
cholas Hyde,  at  the  fame  time  declaring",  ihat  ««if  they 
•*  were  again  remanded  for  that  caufe,  perhaps  the  courc 
'•*  would  not  afterwards  grant  a  habeas  corpus^  being  already 
<*  made  acquainted  with  the  caufe  of  the  imprifonment.** 
But  this  was  heard  with  indignation  and  aftonifhment  hy 
every  lawyer  prefent^  according  to  Mr.Selden's  own"  account 

*  State  Tr.  vii.  136,  •*  mo^um  palam  protiuKtiavit  (fui  J^m- 
^  Jhid.  140.  **  per  Jimiru)  ntAU  perpettn  in  ptfUrum 

*  <*  ErumjmJicum  tttru  frmorht,  nifi  <<  atntganAum.  Sluod^  ut  pdhjij^mum  }u» 
«•  Ulmd  frntertmus^  rtfcr'tpti  ilfuis  firenfiSf  •*  rU  frodigivmy  Jcientibribus  tic  univetjis 
**  fui  lUtrtsth  ftrftnailt  tmmmodae,ifin .     <<  cenjitum.'*  .  (yindk*^  Mar.  clauj.  edit. 

)'<  dtM  Uiitunu  efferi  Jplui^  ujum  cmni-     A  D.  1653  ) 
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of  the  matter,  whofc  refentment  wa$  not  cooled  at  the  dif* 
tance  of  four  and  twenty  years. 

Th  Esp  pitiful  evafipns  gave  rife  to  the  ftat^te  iC  Car.  I. 
e.  lo.  $  9,  whereby  it  is  enadted,  that  if  any  perfon  bp 
coqimitted  by  the  king  hiryifelf  in  perfon,  or  hy  hi^  privy 
council  I  or  by  any  of  .the  members  thereof,  he  fliall  ha?e 
granted  unto  him,  without  any  delay  lipon  any  pretence 
whatfoeyer,  a  writ  of  iab^as  corpus^  HP^Q  demand  or  ^notion 
made  to  the  court  of  king's  bench  or  common  pleas ;  who  fliall 
thereupon,  within  three  court  days  after  the  return  is  madcj^ 
examine  and  determine  the  legality  of  fuch  commitment,  and 
do  what  to  judice  flis^l  appertain,  in  delivering,  bailing,  or 
remanding  fuch  prifoner.    Yet  ftill  in  the  c^fe  pf  Jenks^be-: 
fore  alluded  to  %  who  in  l6j6  wa?  committed  by  the  king  ii^ 
council  for  a  turbulent  fpeeph  at  Guildhall  ^,  new  Ihifts  an4 
deyifCfS  were  made  ]xk  of  to  prevent  his  enlargement  by  law  i 
the  chief  jttftice  (as  ^ell  as  the  chancellor)  declining  to  award 
a  writ  of  babei^  corpus  ad  fubjiclendum  in  vacation,  though  at 
lafl:  he  thought  proper  to  award  the  ufual  writs  ad  deliberan* 
duf/i,  l^c.  whqreby  the  prifoner  was  difcharged  at  the  OI4 
Bailey.     Other  abufes  had  alfo  crept  into  daily  puf^icc, 
which  had  in  fome  ineafure  defeated  the  benefit  of  this  great 
conftitutional  remedy.  The  party  imprifoning  was  at  liberty 
to  delay  his  obedience  to  the  firft  writ,  and  might  wait  till  a 
fccond  and  a  third,  called  s^n  alias  and  a  pluries^  were  iflued, 
before  he  produced  the  party :  and  many  other  vexation^ 
ihifts  were  pra£tifed  to  detain  (late-prifoners  in  cuftody.  But 
whoever  \yill  attentively  con^der  the  Englifti  hiftory  may  oIj. 
ferve,  that  the  flagrant  abufe  of  any  power,  by  the  crown  pj 
it's  minifters,  has  always  been  produQiye  of  a  (Iruggle  \ 
which  either  difcovers  the  exerciiie  of  that  power  to  be  con* 
trary  to  law,  or  (if  legal)  reftrains  it  for  the  future.    This 
yoras  the  cafe  in  the  prefent  inftance.    The  opprefiion  of  an 
obfcure  individual  gave  birth  to  the  famous  habeas  corpus  a&, 
3 1  Car.  II.  c.  2*  which  is  frequently  conQdered  as  another 

*  rV*  1 3*»  '  State  Trials,  Tii.  471. 
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magna  carta  ^  of  the  kingdom  i  and  by  ccnfequence  and  ana^ 
logy  has  alfo  in  fubfeqaeitt  times  reduced  the  general  method 
of  proceeding  or  thefe  writs  (though  not  within  the  reach  of 
that  ftatute^  but  ifluing  merely  at  the  common  law)  to  the 
true  fiandard  of  bw  and  liberty  ( lo).  > 

TiiB  ftatute  itielf  enadsy  i.  That  on  complaint  and  re<» 
qued  in  writing  by  or  on  behalf  of  any  perfon  committed  and 
charged  with^ny  crimtj  (unlefs  committed  for  treafon  or  fe* 
lony  exprefled  in  the  wartjint ;  or  as.  acceflbryi  or  on  fufpl« 
cion  of  being  acoeflbry,  before  tlie  faO:,  to  any  petit^treafoa 
or  felony  ;  or  upon  fufpicion  of  fuch  petit*treafon  or  felony, 
plainly  exprefled  in  the  warrant ;  or  unlefs  he  is  convicted  oc 
charged  in  execution  by  legal  proce&,)  the  lord  chancellor  ov 
any  of  the  twelve  judgesi  in  vacation,  upon  viewing  a  copy 
«f  the  warrant,  or  affidavit  that  a  copy  is  denied,  jQiall  (un- 
lefs the  party  has  neglefled  for  two  terms  to  apply  to  any 
court  for  his  enlargement)  award  a  iabeas  corpus  for  fuch  pri- 
(oner,  returnable  immediately  before  himfelf  or  any  other  of 
the  judges ;  and  upon  the  return  made  (hall  difcharge  the 
party,  if  bailable,  upon  giving  fecurity  to  appear  and  anfwer 

4  See  ^ook  I.  ch.  x. 


(10)  Bifliop  Burnet  relates  a  circumilance  refpeding  the  taU^ 
c9rpUM  wBtf  which  Is  more  curious  than  credible  ;  but  though  we 
cannot  be  induced  to  fuppofe  that  this  important  ilatute  was  ob- 
tained by  a  jeft  an4  a  fraud,  yet  the  ilory  proves  that  a  very  formida- 
ble oppofition  was  made  to  it  at  that  time,  "  It  was  carried  (fays 
«•  he)  by  an  odd  artifice  in  the  houfe  of  lords.  Lord  Grey  and 
*«  lord  Norns  were  named  to  be  the  tellers,  lord  Norris  being  a 
«'  man  fubjeA  to  vapours,  was  not  at  all  times  attentive  to  what  he 
**  was  doing,  fo  a  very  fat  lord  coming  in,  lord  Grey  counted  him 
**  for  ten  as  a  jeft  at  firft,  but  feeing  lord  Norris  had  not  ob(crved 
**  it,  he  went  on  witli  this  miireckoning  of  ten,  fo  it  was  re- 
^«  ported  to  the  houfe,  and  declared  that  they  who  were  for  the 
*<  bill  were  the  majority,  though  it  indeed  went  on  the  other  fule; 
St  y^  by  this  means  the  bill  paft.''    1  Burnet ,  Hl/l*  CL  JL  485 
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to  the  accofation  in  the  proper  court  of  judicature.  2.  Thar 
Cuch  writs  fliall  be  indorfed,  as  granted  in  purfuance  of  this 
a£tt'  and  figncd  by  the  perfon  awarding  them.'  3.  That  the 
writ  Ihall  be  returned  and  the  priitmer  brought  up,  within  a 
limited  time  according  to  the  diftance,  not  exceeding  in  any 
cafe  twenty  days.  4.  That  officers  and  keepers  neglefling 
toniake  due  returns,  or  not  delivering  to'the  prifoner  or  his 
agent  within  fix  hours  after  demand  a  copy  of  the  warrant  of 
commitment,  or  (hifting  the  cuftody  of  a  prifoner  from  one 
to  another,  witho^it  fuSficient  reafon  or  authority^  (fpeci(ied 
in  the  aft:,)  (hall  for  the  firft  offence  forfeit  100  /•  and  for  the 
fecond.offence  200/.  to  the  party  grieved,  and  be  di&bled  to 
hold  his  office.  5.  That  no  perfon,  once  delivered  by  habeas 
corpus y  ihall  be  recommitted  for  the  fame  offence,  on  penalty 
of  500  /•  6.  That  every  perfon  committed  f6r  treafon  or  fe^ 
lony  (Iiall,  if  he  requires  it  the  firfl  week  of  the  next  term,  or 
the  firft  day  of  the  next  feffion  oioyer  and  ferminery  be  indi£ted 
C  137  ]  '"  ^^^  ttnn  or  feffion,  or  elfe  admitted  to  bail  \  unlefs.  the 
king's  wicnefTes  cannot  be  produced  at  that  time  :  and  if  ac- 
quitted, or  if  not  indifted  and  tried  in  the  fecond  term  or 
feffion,  he  (hall  be  difcharged  from  his  imprifonment  for  fucli 
imputed  offence :  but  that  no  perfon,  after  the  affizes  (hall  be 
open  for  the  county  in  which  he  is  detained,  (liall  be  re- 
moved by  habeas  corpus^  till  aftir  the  affizes  are  ended  ;  but 
(hall  be  left  to  the  juftice  of  the  judges  of  affize.  7.  That  any 
fuch  prifoner  may  move  for  and  obtain  his  habeas  corpus^  as 
well  out  of  the  chancery  or  exchequer,  as  out  of  the  king's 
bench  or  common  pleas  •,  and  the  lord  chancellor  or  judges 
denying  the  fame,  on  fight  of  the  warrant  or  oath  that  the 
fame  is  refufcd,  forfeit  feverally  to  the  party  grieved  the  fum 
of  500  /.  8.  That  this  writ  of  habeas  corpus  (hall  run  into  the 
counties  palatine,  cinque  ports,  and  other  privileged  places, 
and  the  iflands  of  Jcrfey  and  Guernfey.  9.  That  no  inha- 
bitant of  England  (except  per(bns  contra£fcing,  or  convi£is 
prayine,  to  be  tranfported  \  or  having  committed  fome  capi- 
tal offence  in  the  place  to  which  they  are  fent)  (hall  be  fent 
prifoner  to  Scotland,  Ireland,  Jerfcy,  Guernfey,  or  any  places 
beyond  the  fcaS|  within  or  without  the  king's  dominions:  on 

pain 


Ch.  8.  W  R  O  K  G  S.  137 

pain  that  the  party  committing,  his  advtfers,  aiders^  and  af- 
fiftantS)  (hall  forfeit  to  the  party  grieved  a  fam  not  lefs  than 
500/.  to  be  recovered  v^ith  treble  cofts ;  (hall  be  difabled  to 
bear  any  office  of  truft  or  profit  -y  ihall  incur  the  penalties  of 
fraemumri:  and  (hall  be  incapable  of  the  king's  pardon. 

This  is  the  fubftancc  of  that  great  and  important  flatute  : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  commit- 
ments for  fuch  criminal  charge,  as  can  produce  no  inconve- 
nience to  public  juftice  by  a  temporary  enlargement  of  the 
prifoner :  all  other  cafes  of  unjuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expe£ted  by  the  ooutt^  agreeable  to 
ancient  precedents  '  and  the  fpirit  of  the  aft  of  parliamenti 
that  the  wilt  fliould  be  immediately  obeyed,  without  waiting 
for  any  alias  or  pkiries  t  otherwife  an  attachment  will  idue. 
By  which  admirable  regulationsi  judicial  as  well  as  parlia-  [  i')8  1 
mentary,  the  remedy  is  now  complete  for  nmo^inng  the  injury 
of  unjuft  and  illegal  conf?npment.  A  remec^  the  more  necef- 
fary,  becaufe  the  oppreffion  does  not  always  arife  from  the 
ill- nature,  but  fometimes  from  the  mere  inattention,  of  go- 
vernment. For  it  frequently  happens  in  foreign  countries, 
(and  has  happened  in  England  during  temporary  fufpenfions^ 
of  the  ftatute)  that  perfons  apprehended  upon  fufpicion  h^ye 
fuiiered  a  long  imprifonment,  merely  bocaufe  they  were  for- 
gotten (ix).  « 

'  4  Bqrr.  856.  *  See  vol.  I.  pag.  136. 
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(11)  Belides  the  efficacy  of  the  writ  of  habeas  tor  pus  in  liberat- 
ing the  fubje£i  from  illegal  coniinement  in  a  public  prifon,  it  alfo  ex- 
teods  it's  influence  to  remove  every  unjuft  rcllraint  of  perfonal 
freedom  in  private  life,  though  impofed  by  a  hufband  or  a  father;  but 
when  women  or  infants  are  brought  before  the  court  by  4  habeas 
corpuSf  the  court  will  only  fet  them  free  from  an  unmerited  or  un- 
«reafonable  confinement,  and  will  not  determine  the  validity  of  a 
marriage,  or  the  right  to  the  guardianfhip,  but  will  leave  them  at 
liberty  to  chufe  where  they  will  go  :  and  li  there  be  any  reafon  to 
apprehend  that  they  will  be  feized  in  returning  from  the  court, 
(hey  will  be  fent'home  under  the  protedion  of  an  officer.     But  if 

achil4 
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The  fatisfaclory  remedy  for  this  injury  of  Wfe  imprifon- 
mem*  is  by  an  adion  of  trefpafs  vi  et  armis,  ufually  called 
as  adlion  of  f^lfe  imprifonment  j  which  is  generally,  and  aU 
mod  unavoidablyt  accompanied  with  a  charge  of  aflault  and 
bftttpry  alfo :  and  therein  the  party  fliall  recover  damages  for 
the  injury  he  has  received  ;  and  alfo  the  defendant  is,  as  for 
aJl  other  injuries  committed  with  force,  or  vi  et  armis^  Kable 
to  pay  a  fine  to  the  king  for  the  violation  of  the  public  peace. 

IIL  With  regard  to  the  third  abfolute  right  of  individu- 
alsy  or  that  of  private  property,  though  the  enjoyment  of  it, 
when  acquired,  is  ftri£tly  a  perfonal  right :  yet  as  it's  na* 
tnre  and  original,  and  the  means  of  it's  acquificion  or  lofSy 
fell  more  dire£^ly  under  our  fecond  general  diviGon,  of  the 
righis  of  things ;  and  as,  of  courfe,  the  wr9ngs  that  affe£l 
thefe  rights  muft  be  referred  to  the  eorrefponding  divifion  in 
tlie  prefent  book  of  our  commentaries ;  I  conceive  it  will  be 
more  commodious  and  eafy  to  confider  together,  rather  than 
in  a  feparate  view,  the  injuries  that  may  be  offered  to  the  en^ 
jeymerU^  as  well  as  to  the  rights^  of  property.  And  therefore 
1  (hall  here  conclude  the  head  of  injuries  affe£ling  the  abfoluti 
fights  of  individuals. 

We  are  next  to  contemplate  thofe  which  zStCt  their  reta* 
.  five  rights ;  or  fuch  as  are  incident  to  perfons  conGdered  as 
members  of  fociety,  and  conne£led  to  each  other  by  various 
t  I?0  1  ^'^^  ^^^  relations :  and,  in  particular,  fuch  injuries  as  mny 
be  done  to  perfons  tinder  the  four  following  relations ;  huf- 
band  and  wife,  parent  and  child,  guardian  and  ward,  mailer 
and  fervant. 

L  Injuries  that  may  be  offered  to  a  peribn,  confidered 
as  a  hu/bandf  are  principally  three  :  abdu^ion,  or  taking  away 

»  i  ■  .  I  -.H  .       .  ,.l  .        .       ■    -  ,  ^       ,      ■ 

o  child  Is  top  young  to  have  any  difcretion  of  it's  ovvn,  then  the 
court  will  deliver  it  into  the  cuito4y  of  it's  parent,  or  the  perfoa 
who  appears  to  be  it's  legal  guardian.     See  3  £urrm  I434»  where 
'  ail  the  prior  cafes  are  conlidcred  by  lord  Mansfield. 

If  an  equivocal  return  is  made  to  a  habeas  eorpusy  the  court  will 
knmcdiately  grant  an  attachment.     5  T.  R.  89. 

a  man's 
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%  man's  wifei  adultirf,  or  crimitiai  conTCrfadon  with  her  ; 
and  heating  or  otherwife  abufing  her.  i«  As  to  the  fir  ft  forty 
mbduBhn  or  taking  her  away,  this  may  be  either  by  fraud  and 
perfuafion,  or  open  Tiolence :  though  the  law  in  both  cafes 
iappofes  force  and  conftrainti  the  wife  having  no  power  to  , 
CMifent  \  and  therefore  gtTCS  a  remedy  by  writ  of  rav^mfnt,  or 
a&ion of  trt/^fj  vi H armisj  J* uxon  rapta  et  abJuSa^.  Thia 
aAion  lay  at  the  common  law ;  and  thereby  the  hulband  (hall 
recover,  not  the  pofleifion  *  of  his  wife,  but  damages  for 
taking  her  away:  and  by  ftatute  Weft.  i«  3  Edw»  I*  c.  13.'^ 
the  ofitpder  (hall  alfo  be  imprifoned  two  years^  and  be  fined 
at  the  pleafure  pf  the  king.  Both  the  king  and  the  huftyand 
may  therefore  have  this  a£tion^;  and  the  hufband  is  alfo  en* 
titled  to  recover  damages  in  an  action  on  the  cafe  againft  fuch 
as  perfuade  and  entice  the  wife  to  live  feparate  from  him  with* 
out  a  fufficient  caufe  \  The  old  law  was  fo  ftrifl  in  this 
point,  that,  if  one's  wife  miffed  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his  houC^ 
onlefs  (be  was  benighted  and  in  danger  of  being  loft  or 
drowned  ^ :  but  a  ftrangcr  might  carry  her  behind  him  on 
horfeback  to  market,  to  a  juftice  of  the  peace  for  a  warrant 
againft  her  hu(band,  or  to  the  fpiritual  court  to  fue  for  a  di* 
yoTce*.  a.  Adultery^  or  criminal  converfation  with  a  man's 
wife»  though  it  is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  fpiritual  courts  \  yet,  confldered  as  a  civil 
injury,  (and  furely  there  can  be  no  greater,)  the  law  gives  a 
fatisfadion  to  the  huiband  for  it  by  adlion  of  trefpafs  vi  it 
iurmis  againft  the  adulterer,  wherein  the  damages  recovered 
are  ufually  very  large  and  exemplary.  But  thefe  are  properly  f  |^q  n 
increafed  and  dimini(hed  by  tircumftances*  ^  as  the  rank  and 
fortune  of  the  plaintiff  and  defendant ;  the  relatioi\  or  con- 
nediion  between  them ;  the  fedu£lion  or  otherwife  of  the  wife, 
founded  on  -her  previous  behaviour  and  charader ;  and  the 
huiband's  obligation  by  fettlement  or  otherwife  to  provide  for 
thofe  children,  which  he  cannot  but  fufpeft  to  be  fpurious. 
|n  this  cafe,  and  upoQ  indi£tments  for  polygamy,  a  marriage 

H 
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in/a^  muft  Ke  pfoved  $  thciogh  gener?!!^,  in  cttKer  cafes,  re* 
putation  and  cohabftation  are  fuffieient  evidence  of  mar- 
riagi**  ( I  a)*  3.  The  thlr^i  injury  is  that  of  ^^«y  a  nan's  wife, 

'  Buqf.  2057.      ' 


(12)  Evidence  may  be  given  in  mitigation  of  damages^  that 
thie4iufband  tiad  crimiiial  conn^^d^'ons  with  other  woroen^  or  that 
he  wds  not  tfccaftomed  to  treat  his  wife  with  tendernefs  aid  afiec- 
tion,  Qr  that,  they  did  n<yt  live  together  pp^tn  term^  qf  (^araiQiiy  or 
cordiality f  fqr  thr  jury  muft  colkf^,  fron|  a  ^on^ld^n^tioji  of  fuch 
tifc^m^n9e8,  the  cx^nt  of  the  wound  which  is  givtn  ^9  the  huf- 
^)^ni'^  feelings  apd  happineft.  It  is  now  fettled,  \im,X  ift^c  jury 
fliould  be  convinced  th^t  the  hufband  confented  to  the  infs^my  of 
Ills  wife,  they  ought  to  find  a  verdift  for  the  defendant.  4  7*.  R. 
65 1.  This  is  founded  cither  upon  the  maxim  volenti  nonfit  injuria^ 
or  upon  the  conlTderatioli  that  the  plaintiff  as  a  profligate  partlcept 
crimlnisj  appears  under  too  unfavourable  circumftances  to  receive 
tiny  countenance  or  prote6hon  in  a  court  of  juftice.  But  if  the 
•liiHband's  condu£l  does  not  pto^ve  adiual  con&nt,  but  only  that 
liegree  qf  neghg^nce  or  levity,  which  probably  coetributed  to  the 
fedndion  of  his  wife,  it  will  i)ot  deprive  Kim  of  a  verdi£k|  however 
^\  B[>^y  Idifsn  the  damages.  But  he  can  maintain  np  a^ion  if  he 
Jiyes  entirely  feparated  from  his  wife  in  confequence  of  a  mutual 
agreement ;  for  the  ^U  or  foundation  of  the  aftion  is  held  to  cofl- 
fiil  in  the  hufband's  lofs  of  the  comfort  and  focicty  of  his  wife. 

5  r.  R.  zsi^ 

'The  judges  have  declared^  that  in  all  a<^ions  of  this  fort  it  js 
the  peculiar  province  of  the  jurf  to  eftimate  what  peeuniaiy  rfpa- 
ration  ought  to  be  granted  ;  and  they  have  refufed  to  grapt  a  pefv 
trial  for  exceffive  damages,  where  a  verdict  jvas  giyen  for  5Q0q/. 
under  circumilances  which  were  fuch,  that  one  learned  judge  was 

,  (fi  opinion  they  amounted  to  evidence  of  qoufent,  and  that  a  ver- 
jdi^  ought  to  h^ve  been  given  for  the  defendant.  4  X*  R^  651. 
However  reludtant  the  judges  may  appear  to  become  the  arbi- 
trators of  the  price  of  adultery,  yet  that  delicacy  perhaps  ought  not 

.to  be  extended  to  a  verdidj  which  frqm  the  roanifeft  circum- 
ftances of  the  cafe  cannot  poffibly  be  reconciled  with  any  fair  and 
rational  meafure  of  jufticc. 

This  adion  for  criminal  converfation  having  in  it  a  mixture  of 
penal  profecution,  fuffieient  evidence  muft  be  produced  to  fatisfy 
the  jury  of  the  aftual  mafriage,~andJthe  identity,  of  the  parties, 

I)OUgm    166.   *  •  • 
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or  otherwife  UtttGng  her ;  for  which,  if  it  be  a  common  aC^ 
iault»  bacteryi  or  imprifoamentt  the  law  gives  die  ufual  rct 
medy  to  recover  damages,  by  a£iion  of  trefpafs  vi  et  armis^ 
which  muft  be  brought  in  the  names  of  thehufband  and  wife 
jointif :  but  if  the  beating  or  other  maltreatment  be  very  en- 
ormous, fo  that  thereby  the  hufband  is  deprived  for  any  time 
of  the  company  and  affiftanoe  of  his  wife,  the  law  then  give$ 
him  a  fiparate  remedy  by  kn  adibn  of  ttefpafG,  in  nature 
of  an  aftion  upon  the  cafe,  for  this  ilUufage,  p^  quod  cM' 
fortiam  amijit ;  in  Mt^htch  he  fliall  recover  a  fatisfa^ion  in 
damages  '• 

n.  iMjURifii  that  may  be  ofiered  to  a  perfon  confidered 
in  tbe  relation  of  a  parent  were  likewife  of  two  kinds :  t .  Ab^^ 
du^ian,  or  taking  his  olnldren  away  i  and  2.  Marrying  his 
fon  and  heir  without  the  father's  confent,  whereby  during 
the  cotitianance  of  die  military  tenures  he  loft  the  value  of 
bis  niftrriage.    But  this  laft  injury  is  now  ceafed,  together 
with  the  right  upon  whidi  it  was  grounded :  for,  the  father 
being  no  longer  elitttied  to  xbt  value  of  ilie  marriage,  the^ 
marrying  his  heir  does  him  no  fort  of  injury,  for  which  a 
t^il  a£lbion  will  lie.    As  to  the  ocber,  of  afadudbn  or  taking 
awfty  die  children  Atntn  the  fadier,  that  is  allb  a  matter  of 
dottbt  whether  it  be  a  civil  injury,  or  tio;  for,  before  the 
ftbetition  of  the  tenure  in  chtvaky,  it  was  oqta]l)r  a  doobt 
•>srliether  an  aSkioa  woukl  He  <fdr  taking  and  cartying  away' 
any  other  child  befides  the  heir :  fonte  holdmg  that  it  would  [  141  ] 
not,  upon  the  fuppoiition  that  the  only  ground  or  caufe  of 
aAion  was  lofing  the  value  of  the  heir's  marriage;  and  others 
holding  that  an  aAion  would  lie  for  taking  away  afiy  of  the 
children,  for  that  the  parent  hath  an  intereft  in  them  all,  to 
provide  idr  their  edxication  \    If  therefore  before  the  aboli- 
tion of  thrfe  tenures  it  was  an  injury  to  the  father  to  take 
aiwqiy'the  reft  of  hfe  tbildren,  as  well  as  his  heir,  (as  I  am 
tdiclihed  to  thhtkit  was,)  it  ftill  remains  an  injury,  and  is  re- 
mediable by  a  writ  of  ravifbment^  or  action  of  trefpafs  vi  et 

» 
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^irmif,  diJUio^  vtlfiUa^  raptovel  ahdu8o^%  in'tbe  fame  man* 
ner  as  the  hufb'and  may  have  it^  on  account  pi  the  abduc* 
lion  of  his  wife. 

III.  Of  a  fimilar  nature  to  the  laft  is  the  relation  oi  giutr* 
iian  and  nvard\  and  the  like  a£^ions  mutatis  mutmndis,  as  are 
given  to  fathersj  the  guardian  alfo  has  for  recovery  of  da- 
mages, when  his  ward  is  ilolen  or  raviihed  away  from  him  ^^ 
And  chough  guardianQiip  in  chivalry  is  now  totally  abolifliedy 
which  was  the  only  beneficial  kind  of  guardianihip  to  the 
guardian,  yet  tlie  guardian  in  focage  was  always'  and  is  (till 
entitled  to  an  a£tion  of  ravj/btmnt,  if  his  ward  or  pupil  be 
taken  from  him  r  but  then  he  muft  account  to  his  pupil  for  ^ 
the  damages  which  he  fo  recovers  **•  And,  as  guardian  in 
focage  was  alfo  entitled  at  common  law  to  a  writ  of  rigbt  cf 
nvard^  di  euftodia  terrae  et  baeredii^  in  order  to  recover  the 
poficffion  and  cuitody  of  the  infant  ^^  fo  I  apprehend  that  he 
is  ft  ill  entitled  to  fue  out  this  antiquated  right.  But  a  more 
fpeedy  and  fummary  method  of  redreffing  all  complaints  rela- 
tive to  wards  and  guardians  hath  of  late  obtained  by  an  appli- 
cation to  the  court  of  chancery*,  which  is  the  fupreme  guar- 
dian^  and  has  the  fuperintendant  jurifdi^ion^  of  all  the  in- 
fants in  the  kingdom*  And  it  is  ezprefsly  provided  by  ftatute 
12  Car*  IL  c.  24.  that  teftamentary  guardians  may  maintain 
an  a£iion  of  raviflimcnt  or  trefpafs,  for  recovery  of  any  of 

Z  142  3  their  wards,  and  alfo  for  damages  to  be  applied  to  the  uicaad 
.benefit  of  the  infants  K 

IV.  To  the  relation  between  tnafter  and  fcrvant^  and  the 
rights  accruing  therefrom,  there  are  two  fpecies  of  injiHries 
incident*  The  one  is,  retaining  a  man's  hired  fervant  be- 
fore his  time  b  expired ;  the  other  is  beating  or  confining  him 
in  fuch  a  manner  that  he  is  not  able  to  perform  his  work.  As 
to  the  firft)  the  retaining  another  perfon's  fervant  during  the 
time  he  has  agreed  to  fcivc  his  prefent  mailer  1  this|  as  it  is  an 

to 
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l^ngendemanlike,  fo  it  is  alfo  an  illegal  a£V.  For  every  maf- 
ter  has  by  his  contract  purchafed  for  a  valuable  confideratioii 
the  Tervtce  of  his  domeftics  for  a  limited  time ;  the  inveiglin'^ 
or  hiring  his  fcrvant,  which  induces  a  breach  of  this  contra^ 
is  therefore  an  injury  to  the  mailer ;  and  for  iliat  injury  the 
law  has  given  him  a  remedy  by  a  fpecial  aaion  on  the  cafer 
and  he  may  alfo  have  an  aSion  againtl  the  fervant  for  the 
non-performance  of  his  agreement  K  But,,  if  the  new  mafter 
was  not  apprized  of  the  former  contraft,  no  aftion  lies  againft 
/^/w",unlcfshc  refufes  to  reftorc  the  fervant  upon  demand(i3;. 
The  other  point  of  injury,  is  that  of  beating,  confining,  or 
difabling  a  man's  fervant,  whidi  depends  upon  the  fame 
principle  as  the  laft  ;  viz.  the  property  which  the  mafter  has 
by  biscontri|£l  acquired  in  the  labour  of  the  fervant.  In  this 
cafe,  bcfidcs  the  remedy  of  an  adion  of  battery  or  imprifon- 
ment,  which  the  fervant  himfelf  as  an  individual  may  have 
againd  the  aggreflbr,  the  mafter  alfo,  as  a  recompenfc  for 
bis  immediate  lofs,  may  maintam  an  a£lion  of  trefpafs  vi  a 
mrmii;  in  which  he  muft  allege  and  prove  the  fpecial  damage 
he  has  fuftained  by  the  beating  of  his  fervant,  per  quod  f^nu^ 
tium  amiftt "  }  and  then  the  jury  will  make  him  a  proportion  * 
able  pecuniary  fatisfaftion.  A  fimilar  pradice  to  which,  we 
find  alfo  to  have  obtained  aAiong  the  Athenians  j  where  maf- 
ttt%  were  entitled  to  an  aftion  againft  fuch  as  beat  or  ill- 
treated  their  fervants  ^  (i  ])• 

*  r.  N.  B  1S7.  ■  9  Rep.  113.     10  Rcp.'3io. 

■  Ihii.  Winch.  51,  •  Pott.  Ami^.  b.  j.  c.  26. 


(13)  But  an  a6lton  lies  for  receiving  or  continuing  to  employ 
the  fervant  of  another  after  the  fecc^nd  mafter  has  notice  that  he  it 
the  fervant  of  another,  though  he  was  not  apprized  of  that  cir- 
cumftance  when  he  hired  him.     6T,  R.  221. 

( 14)  It  appears  to  be  a  remarkable  omiflion  in  the  law  of  Eng- 
land, which  with  fuch  fcrupulous  folicitudc  guards  the  rights  of  in- 
diTidualfl,  and  fecures  the  morals  and  good  order  of  the  commu- 
nity, that  it  (hould  have  afiPorded  fo  little  protedlion  to  female  chaf* 
tity.  It  IS  true  that  it  has  defended  it  by  the  puni/hment  of  death 
from  force  and  violence,  but  has  left  it  expofcd  to  perhaps  greater 
Jaager  from  the  artiliccs  and  folicitatioii^i  of  fedu^^on.     In  no  cafe 

whatever. 
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We  may  obferve  that  in  thefe  relative  injuries,  notice  is 
only  taken  of  the  wrong  done  to  the  fuperior  of  the  parties 


x^ 


whatever,  un^cfs  fhe  has  had  a  promife  of  znarriagey  can  a  woman 
herfelf  obtain  any  reparation  for  the  injury  (he  has  luftained  from 
the  fcducer  of  her  virtue.     And  even  where  her  weaknefs  and  cre- 
dulity have  been  impofed  upon  by  the  moil  folemn  promifes  of 
marriage,  unlefs  they  have  been  overheard  or  made  in  writing, 
flie  cannot  recovdr  any  compenfation,  being  incapable  of  giving 
evidence  in  her  own  caufe.     Nor  can  a  parent  maintain  any  ac- 
tion in  the  temporal  courts  againft  the  perfon  who  has  done  this 
wrong  to  his  family,  and  to  his  honour  and  happinefs,  but  by 
ftating  and  proving,  that  from  the  confequences  of  the  fedudion 
his  daughter  is  lefs  able  to  afliil  him  as  a  fcrvant,  or  that  the  fe- 
ducer  in  the  purfuit  of  his  daughter  was  a  trefpaffer  upon  his  pre- 
mifes.     Hence  no  a6lion  can  be  maintained  for  the  fedudion  of 
a  daughter,  which  is  not  attended  with  a  lofs  of  fervice  or  an  in** 
jury  to  property.    Therefore,  in  that  action  for  feduflion  which  is 
in  moft  general  ufe,  v/js.   a  per  quod  Jerottium  ams/k,  the  father 
muft  prove  that  his  daughter,  when  fcduced,  adually  aififled  in  fome 
degree,  however  inconlidcrable,  in  the  houfewifcry  of  his  family ; 
and  that  fhe  has  been  rendered  lefs  ferviceable  to  him   by  her 
pregnancy :  or  the  aftion  would  probably  be  fuflaincd  upon  the 
evidence  of  a  confumption  or  any  other  diforder,  contradlcd  by 
the  daughter,  in  confequence  of  her  fedu^ion,  or  of  her  (hame  and 
forrow  for  the  violation  of  her  honour.    It  is  immaterial  what  is  th^ 
age  6f  the  daughter,  but  it  is  neceffary  that  at  the  time  of  the  reduc- 
tion (he  fhould  be  living  in,  or  be  confidered  part  of,  her  father's  fa- 
mily. 4  Burr.  1 878.    3  JV'tJf.  1 8.   And  Mr. J.Wilfon,  in  a  cafe  upon 
the  northern  circuit,  was  of  opinion,  t4\at  a  young*  woman  who  was 
upon  a  viiit  at  a  relation's  houfe,  and  was  there  feduced,  might  be 
confidered,  in  fupport  of  this  adlion,  as  in  the  fervice  of  her  father, 
or  as  part  of  his  family  t     In  this  a£)[ion,  as  the  daaghter  does  not 
neceffarily  receive  any  part  of  the  damages  recovered,  fhe  is  a 
competent  witneft,  ana  is  generally  produced  to  prove  the  faft 
of  the  fcdudion.     But  in  fucli  cafes,  as  in  anions  for  adultery, 
the  damages  are  eftlmated  from  the  rank  and  fituation  of  the 
parent,  or  from  the  degree  of  affli^ion  .which,  under  all  the  cii> 
^lumftances,  he  may  be  fuppoftd  to  TufFer.     It  (hould  fecm  thai 
this  a6lion  may  be  brought  by  a  grandfather,  brother,  uncle,  aimt, 
or  any  relation  under  the  protedtion  of  whom,  in  loco  fartnthf  a 

7  woman 
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related  by  the  breach  and  diflblution  of  cither  the  relation  itfelf, 
or*at  Icaft  the  advantages  accruing  therefrom ;  while  the  iofd 
of  the  inferior  by  fuch  injuries  is  totally  unregarded.  On« 
reafbn  for  which  may  be  this  :  that  the  inferior  hath  no  kind 
of  property  in  the  company,  care,  or  afTiftancc  of  the  fupcrior, 
as  the  fuperior  is  held  to  have  in  thofe  of  the  inferior ;  and 
therefore  the  inferior  can  fufFer  no  lofs  or  injury*  The  wife 
Cannot  recover  damages  for  beating  her  hufband,  for  (he  hath 
no  fepar^te  intercd  in  any  thing  during  her  coverture.  The 
child  hath  no  property  in  his  father  or  guardian ;  as  they  have 
in  himi  for  the  fake  of  giving  him  education  and  nurture* 
Yet  the  wife  or  the  child,  if  the  hufband  or  parent  be  flain, 
have  a  peculiar  fpecies  of  criminal  profecution  allowed  them, 
in  the  nature  of  a  civil  fatisfa£lion }  which  is  called  an  appeal^ 
and  which  will  be  confidered  in  the  next  book.  And  fo  the 
ferrant,  whofe  ma(ier  is  difabled,  does  not  thereby  lofe 
his  maintenance  or  wages.  He  had  no  property  in  his  maf- 
tcr ;  and,  if  he  receives  his  part  of  the  ftipulated  contrad, 
he  fuffers  no  injury,  and  is  therefore  entitled  to  no  adlion, 
for  any  battery  or  imprifonment  which  fuch  mailer  may- 
happen  to  endure* 


woman  refidcs  ;  cfpccially  if  tlie  cafe  be  fuch  that  (he  c?.n  bring  no 
a^'on  Lerfelf:  but  the  courts  would  not  permit  aperfonto  be  punifh- 
cd  twice  by  exemplary  damages  for  the  fame  Injury.    2  7*.  R.  4. 

Another  a^ion  for  fedu6lion  is  a  common  a£lion  for  trefpafi, 
which  may  be  brought  when  the  feducer  has  Illegally  entered  the  fa- 
thei^s  boofe )  in  which  a^ion  the  debauching  his  daughter  may  be 
ftatcdand  proved  as  an  aggravation  of  the  trefpafs.     2  T>  R.  i6$* 

la  t^ifl  9£tiou  the  fedu^Ion  may  be  proved,  though  it  may  n9t 
have  been  followed  by  the  confcquences  of  pregnancy  or  the  I0&  pf 
iervxce.  But  thefe  arc  the  only  ai^llons  which  h^ve  been  extended 
by  the  modern  ingenuity  of  the  courts,  to  enable  an  unhappy  parent 
to  recover  a  recompenfe^  under  certain  circumilances,  for  the  injtr/ 
Jic  has  fullaincd  by  the  ieduftion  of  his  daug^hter. 
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CHAPTER     THE     KINTK, 


OF   INJURIES   TO   PERSONAL 

PROPERTY. 


IN  the  preceding  chapter  we  confidered  the  wrongs  or  h^ 
juries  that  aiTefied  the  rights  of  perfons>  either  confidered 
as  individuals)  or  as  related  to  each  other }  and  are  at  pre- 
fent  to  enter  upon  the  difcuflion  of  fuch^njuries  as  zBc€t  the 
.rights  of  property,  together  with  the  remedies  which  the  law 
.^  given  to  repair  or  redrels  thcnu 

And  here  again  we  mud  fellow  our  former  divifion '  of 
property  into  perfonal  and  real :  perfonal^  which  confifts  in 
goodsi  monevt  and  all  other  moveable  chattels,  and  things 
thereunto  incident  \  a  property,  which  may  attend  a  mantis 
perfon  wherever  be  goes,  and  from  thence  receives  it's  deuo* 
niination  :  and  real  property,  which  confifts  of  fuch  thing»^ 
as  are  permanent,  fixed,  and  immoveable  \  as  lands,  tenc- 
n^enls,  and  hereditaments  of  all  kinds,  whiah  are  not  an- 
nexed' to  the  perfon,  nor  can  be  moved  from  the  place  in 
which  they  ftibfift; 

L  145  ]  FiusT  then  we  are  to  confider  the  injuries  that  may  Be 
offered  to  the  rights  of  perfonal  property;  and,  of  thefc,  firil 
the  rights  of  perfonal  property  in  pojfejjion^  and  then  thofe 
that  arc  in  acllon  only  **. 

•  See  Book  II.  ch.  :.  ^  Book  11.  cb.  25. 


Ch.  9*  Wrongs.  ^4^ 

I.  The  rights  of  pcrfonal  property  in  poffeffion  are  liable  to 
two  fpecies  of  injuries  :  the  amotion  or  depriTation  of  that 
poflcffion  J  and  the  abufc  or  damages  of  the  chattels,  while  the 
poflcffion  continues  in  the  legal  owner.  The  former,  or 
deprivation  of  pofiellion)  is  alfo  divifible  into  two  branches  I 
the  unjuft  and  unlawful  taking  them  away  \  and  the  unjuft 
detaining  xhtiti^  though  the  original  taking  might  be  lawfuU 

!•' And  firft  of  ^n  unlawful  taking.  The  right  of  pro^ 
perty  in  all  external  things  being  fololy  acquired  by  occu<^ 
pancy,  as  has  been  formerly  dated,  and  preferved  and  tranf« 
ferred  by  grantS)  deeds,  and  wills,  which  are  a  continuation 
of  that  occupancy ;  it  follows  as  a  necefTary  confequence,  that 
when  I  once  have  gained  a  rightful  pofTeiEon  of  any  goods  or 
chattels,  either  by  a  juft  occupancy  or  by  a  legal  transfer^ 
whoever  either  by  fraud  or  force  difpoflefles  me  of  them  is 
guilty  of  a  tranfgreffion.againft  the  law  of  fociety,  which  is 
a  kind  of  fccondary  law  of  nature.  For  there  mud  be  an  end 
of  all  focial  commerce  between  man  and  man,  unlef^  private 
pofleiTions  be  fecured  from  unjuft  inVafions :  and,  if  an  ac^^ 
quifition  of  goods  by  cither  force  or  fraud  were  allowed  to 
be  a  fufficient  title,  all  property  would  foon  be  confined  to  the 
mod  ftrong)  or  the  moft  canning;  and  the  weak  and  (imple- 
xninded  part  of  mankind  (which  is  by  far  the  mo(l  numerous 
divifion)  could  never  be  fecure  of  their  poflelCohs. 

Th9  wrongful  takiilg  of  g«K>d8  being  thus  mo(i  clearly  ^ 
snjaryt  the  next  confideration  is,  what  remedy  tae  law  of 
£figltod  has  given  for  it4  And  tMs  is,  in  the  firft  place,  the 
teftitution  of  the  goo<}s  themfelves  fo  wrongfully  taken,  with  [  14(5  j 
damages  for  the  lofs  fuftained  by  fuch  unjuft  invaGon ;  which 
it  effbfted  by  aAion  of  replevin  :  an  inftitution,  which  the 
4ttirror^  afcribes  to  Glanvil,  chief  juftice  to  king  Henfy  the 
iecond.  Tbi$  obtains  only  in  one  inftance  of  ah  unlawful 
ctfkiog,  that  of  a  wrongful  dxftrefs ;  and  this  and  the  a£lioi;i 
of  detimsi  (of  which  I  (hall  ptefently  fay  more)  are  almoft 

M  a  tli^ 


1^6  Private  Book  IIL 

the  only  a£liom,  in  which  the  adual  ipecrfic  poflefCon  of 
the  identical  pcrfonal  chattel  is  reflored  to  the  proper  owner. 
For  things  perfonal  are  looked  upon  bj  the  law  as  of  a  na- 
ture fo  tranfitory  and  perifiiablcj  that  it  is  for  the  mod  part 
tmpoffible  either  to  afcertain  their  identity,  or  to  reftore 
them  in  the  fame  condition  as  when  they  came  to  the  hands- 
of  the  wrongful  poflefTon  And^  (ihce  it  b  a  maxim  that 
•^  I^x  neminem  cogit  ad  vana^  feu  impofftbilici^*  it  therefore 
contents  itfelf  in  general  with  reftoring^  not  the  thing  itfelf^ 
but  a  pecuniary  equivalent  to  the  party  injured;  by  giving 
him  a  fattsfaclion  in  damages.  But  in  the  cafe  of  a  dljlrefsy 
the  goods  are  from  the  firft  taking  in  the  cuftody  of  the  law,, 
and  not  merely  in  that  of  the  diftreinor ;  and  therefore  they 
may  not  only  be  identified,  but  alfo  rellored  to  their  firft 
poflefTor,  without  any  material  change  in  their  condition* 
And»  being  thus  in  tlie  cudody  of  the  law,  the  taking  then^ 
back  by  force  is  looked  upon  as  an  atrocious  injury,  and  de* 
nominated  a  refcous^  for  which  the  diftreinor  has  a  remedy 
in  damages,  either  by  writ  of  refcous  •*,  in  cafe  they  were 
going  to  the  pound,  or  by  writ  de  parco  fraEh^  or  pounds 
breach^ ^  in  cafe  they  were  aftually  impounded.  He  may 
alfo  at  his  option  bring  aa  a6]:ion  oiv  the  cafe  for  this  Injury: 
and  (hall  therein,  if  the  didrefs  were  taken  for  rent,  recover 
treble  damages  ^  The  term,  refcous^  is  likewife  applied  to 
the  forcible  delivery  of  a  defendant,  when  arrefted,  from  the 
officer  who  is  carrying  him  ta  prifon.  In  which  circum- 
ft^nces  the  plaintifF  has  a  Hmilar  remedy  by  a£tion  on  the 
cafe,  or  of  refcous  ^  :  or,  if  the  (herifF  makes  a  return  of  fucK 
[  1-47.  ]  ^^fi^^^  to  the  court  out  of  which  the  procels  ifllied,.  the  rc» 
fcuer  will  be  punlflied  byattachmeat  **• 

a 

An  a£lion  of  replevin,  the  regular  way  of  contefting.  the^ 
validLty  of  the  trnnfaflion,  is  founded,  I  faid,  upon  a  diftreft 
taken  wrongfujly  and  without  fufficient  caufe  :  being  a  re- 
delivery of  the  pledge',  or  thing  taking  in  didrefs,  tatht: 

••  F,  N.  B.  loi.  e  6  Mod  an. 

*  llfid.  too.  *  Cro.  Jac.  419.    Salk.  5S6. 

'ijtit.  1  W.  &  M.  Stff.  1.  c.  5*  }  Sec  pag.  1.3, 
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owner  \  upon  his  giving  fecutity  to  try  the  right  of  the 
-diftrefsi  and  to  reftore  it  if  the  right  be  adjudged  agatnft 
^mJ:   after  which  the  diftreinor  may  keep  it,  till  tender 
made  of  fufficient  amends :  but  muft  then  redeliver  it  to  th« 
^wner  ^.    And  formerly,  when  the  party  diftreined  .upon  in- 
tended to  difpute  the  right  of  the  diftrefs,  he  had  no  other 
procefs  by  the  old  common  law  than  by  a  writ  of  replevin^ 
repUgiari  facias  ^  \  which  iflued  out  of  chancery^  command^ 
ing  the  (heriff'to  deliver  the  diftrefs  to  the  owner,  and  after* 
wards  to  do  juftice  in  relpeft  of  the  matter  in  difpute  in  his 
own  county  court.     But  this  being  a  tedious  method  of 
proceeding,  the  beafts  or  other  goods  were'  long  detained 
from  the  owner,  to  his  great  lofs  and  damage  ^*     For  which 
reafon  the  ftatute  of  Marlbridge  ^  dire^s,  that  (without 
fuing  ^  writ  out  of  the  chancery)  the  (heriff  immediately^ 
upon   plaint  to.iiim  made^   fliall  proceed  to  replevy  the 
goods.     And,  for  the  greater  eafe  of  the  parties,  it  is  far* 
ther  provided  by  ftatute  i  P.  &  M*  c.  I2.  that  the  fheriff 
fliall  make  at  leaft  four  deputies  in  each  county,  for  the  fole 
purpofe  of  making  replevins.     Upon  application  therefore, 
either  to  the  (heriffor  one  of  his  faid  deputies,  fecurity  is  to 
be  given,  in  purfuance  of  the  ftatute  of  Weftm.  9*  1 3  £d  w.  J. 
^.2.     I.  That  the  party  replevying  will  purfue  his  a£tion 
againft  the  diftreinor,  for  which  purpofe  he  puts  in  pUgios  Ji 
profiquenioy  or  pledges  to  profecute  \   and,  2.  That  if  the 
right  be  determined  againft  him,  ^he  will  return  the  diftrefs 
again ;  for  which  purpofe  he  is  alfp  bound  to  find  pUglps  dr 
retorm  babeudo*      BeGdes  thefe  pledges,  the  fufficiency  of  C  '4'  J 
which  is  difcretionary  and  at  the  peril  of  the  fheriff',  the  fta- 
tute II  Geo.  IL  c.  19.  requires  that  the  officer,  granting  a 
replevin  on  a  diftrefs  for  rent,  (hall  take  a  bond  with  two 
Curettes  in  a  fiim  of  double  the  value  of  the  goods  diftreined^ 
conditioned  to  profecute  the  fuit  with  effed  and  without  de* 
layt  and  for  return  of  the  goods  ^  which  bond  (hall  be  afr 
^gned  to  jthe  avowant  or  perfon  making  cognizancci  on  re« 

j  Ca  LitL  145.  ^  1  Inft.  139. 

k  S  Rep.  147.  "  52  HfA.  III.  Cf  «Ii 

ff.N.B.  6S^ 
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queft  tnacle  to  the  officclr ;  and,  if  forfeited,  may  be  fucd  in 
tbo  name  of  the  afiignee.  -  And  certainly,  as  the  end  of  all 
diftrefles  is  only  to  compel  the  party  diftreined  upon  to  fatisfy 
the  debtor  duty  owing  from  him,  this  end  is  as  well  anfwered 
by  fttch  fofficient  fureties  as  by  retaining  the  very  diftrefs, 
which  might  frequently  occafion  great  inconvcniente  to  the 
owner  %  and  that  the  law  never  wantonly  infli£^s.  The  (herifF, 
on  receiving  fuch  fecurity,  is  immediately,  by  his  officers, 
to  caufe  the  chattels  taken  in  diftrefs  to  be  reftorcd  into  the 
pofTeflion  of  the  party  diftreined  upon  ( i );  uniefs  the  diftrcinor 
crlaims  a  property  in  the  goods  fo  taken.  For  if,  by  this  me- 
thod of  diftrefs,  the  diftreinor  happens  to  come  again  into 
pofleflion  of  his  own  property  in  goods  which  before  he  had 
loft,  the  law  allows  him  to  keep  them,  without  any  refer- 
ence to  the  manner  by  which  he  thus  has  regained  poflef- 
fion;  being  a  kind  of  perfonal  ret?iitter\  '^  If  therefore  the 
fUftreinor  claims  any  fuch  property,  the  party  replevying  muft 
fue  out  a  writ  de  proprietate  probanday  in  whichl  the  ftieriff  is 
to  try,  by  an  inqueft,  in  whom  the  property  previous  to  the 
diftrefs  fubfifted  ^.  And  if  it  be  found  to  be  in  the  diftreinor^ 
the  (heriff  can  proceed  no  farther;  but  muft  return  the  claim 
of  property  to  the  court  of  king's  bench  or  common  pleas,  to 
be  there  farther  profecuted,  if  thought  advifeablei  and  thef c 
^nally  determined  "i* 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial) 
the  iherifPs  inqueft  determines  it  againft  the  di(lreinor;  then 
the  (heriff  is  to  replevy  the  goods  (making  ufe  of  even  force^ 
[  f  49  3  ^f  *^^  diftreinor  makes  rcfiftance')  in  cafe  the  goods  be  foun4 
within  his  county.  But  if  the  diftrefs  be  carried  out  of  the 
county,  or  concealed,  then  the  (heriff  inay  return  that  thi^ 

^  See  pag.  19.  4  Co*  LltU  145.    Fjfich,  L.  4.59* 

P  Fincb.  L.  316.  ''  2  IplL  193. 


^ 


( I )  If  goods  are  taken  iji  diftrefs  for  rent  and  are  replevied,  the 
landlord  who  diftf^ined  has  no  h'en  upon  the  goods,  but  his  only 
remedy  is  upon  the  replevin-bond,     i  Bro.  427. 
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goodsy  or  beaftsi  are  Mgned^  ibngatas  cwried  to  a  diftanccy 
to  placeg  to  him  unknown :  and  thereupon  the  party  replevy-^ 
ing  fliall  have  a  writ  otfofias  in  nuitherMtn^  m  veii^g  {oXf  more 
properly,  rtpitiio^)  nanm^  a  term  which  fignifics  a  fecond  or 
reciprocal  diftreft  %  in  lieu  of  the  first  which  was  eloigned* 
It  is  therefore  a  conimand  to  the  (heriff  to  take  other  goodft 
of  the  di(tretnor»  in  lieu  of  the  diftrefs  forinerly  taken»  and 
eloigned,  or  withheld  from  the  owner  '•  So  that  here  is  opwi 
diftrefs  againft  diftrefs ;  one  being  taken  to  aafwer  the  other» 
by  way  of  reprifal  %  and  as  a  puniihment  for  the  illegal  bear 
haviour  of  the  original  diftreinon  For  which  reafon  goodsi 
taken  in  withernam  cannot  be  replevied,  till  the  original  di(^ 
(rels  i$  forthcoming  \ 

But,  in  common  cafes,  the  goods  are  delivered  back  to 
the  party  replevying,  who  is  then  bound  to  bring  hb  a£^ioa 
of  replevin ;  which  may  be  profecuted  in  the  county  courts' 
be  the  diftrefs  of  what  value  it  may  "^^  But  either  party  may 
remove  it  to  the  fuperior  courts  of  king's  bench  or  common 
pleas,  by  writ  of  reeordari  or  pone  ' ;  the  plaintiflF  at  pleafurcy 
the  defendant  upon  reafonable  caufe  ^  \  and  alfo,  ^  in  tho 
courfe  of  proceeding  any  right  of  freehold  comes  in  queftion, 
the  ftieriff  can  proceed  no  farther  ^\  fo  that  it  is  ufual  to  carry 
it  up  in  the  firft  inftance  to  the  courts  of  Weftminfter-halL 
Upon  this  a£iion  brought,  and  declaration  delivered,  the  C  15^  3 
diftreinor,  who  is  now  the  defendant,  makes  avowry  i  that 

*  Smith*!  commoDW.  b«  3.  c.  10.  who  gave  a  univnfal  challenge  to  difpute 
%  InfL  142.     Htckes*i  Tbijattr.  164.        viih  any  perfon  in  any  feience :  h  onuA 

<  F.  N.  B.  69.  73.  fiihHi^  tt  dd  fttMet  ettt,    Upon^hick 

*  In  the  old  northern  language!  the  Mr.  Morefent  himtbia  qneftion  "mtntm 
word  vntbernsm  is  ofed  ai eqoiTalent  to  '*  a^eria  carucae,  .capta  in  vetit*  namiop 
refrif^u  {SxUnhookg  tie  jmrt  fiieoM9  **  fint  irrephpbil\a\^*  sAitthtthtzfti^ 
/.I.  (.  lo*)  the  plongh,  taken  in  tuitbimamt  are 

^  Ray m.  475.   The  fnbilance  of  thi!  incapable  of  being  repleYied.   (Hodde(4* 

mlc  conpofed  the  terms  of  diat  famooa  c.  5. ) 

9«eftioa»  with  which  fir  Thomas  More         "^  2  Inft*  139.  t 

(when  a  ftudent  en  his  tratels]  is  faid  to         '2  Tnft.  23. 
have  pnssled  a  pragmatical  profeflor  in         '  F.  N.  fi.  691  70* 
|h«  untterfity  of  Bru|es  in  FJaadtrs}        *  Finch.  L.  317. 
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kj  lite  M^/Ukiag  the  diftrefd  in  hU  owtl  ngKt,  ortharigtit 
of  his  wife*;  arid  fets  forth  the  teafan  of  it,  as  for  rfint 
trnnre,  danstge  dmte^  or  othcfr  caufe :  or  dfe,  ifbejOftifif^ 
in  another's  right  an  his  bailifFor  ferrant,  he  is  faid-to  make 
tfognhutnce  t  that  is,  he  ackrwnvlegifs  the  taking,  but  infifts  that 
fueh  taking  was  legal,  as  he  aded  by  the  command  of  one 
who  had  a  right  to  diftrein :  and  on  the  truth  and  legal  merits 
df  tfiis  avowry  or  cognizance  the  caufc  is  determined.  If  it 
bfc  determined  for  4he  plattltUF,  vh,  that  the  diftrefs  was 
wrongfully  taken  \  he  has  already  got  his  goods  back  into  his 
own  pofleflion,  and  (hall  keep  them,  and  moreover  recovet 
damages  **.  But  if  the  defendant  prevails,  by  the  default  or 
nonfuit  of  the  plaiDtiff,  then  he  fhali  have  a  writ  di  retonia 
habendo^  whereby  the  goods  or  chattels  (which  were  diftrein* 
ed  and  then  replevied)  are  returned  again  into  his  cuftody  \ 
to  be  fold,  or  otherwife  difpofed  of  as  if  no  replevin  had 
been  made.  And  at  the  common  law,  the  plaintiff  might 
have  brought  another  replevin,  and  fo  infinitum  to  the  in« 
tolerable  ve:i^ation  of  the  defendant.  Wherefore  the  ftatute 
ofWe(lm.2.  c.  2.  reftrains  the  plaintiff,  when  nonfuited, 
from  fuing  out  any  frefh  replevin  ;  but  allows  him  zjudiciat 
writ,  iffuing  out  of  the  original  record,  and  called  a  writ  of 
fecond  deliverancey  in  order  to  have  the  fame  diftrefs  again 
delivered  to  him,  on  giving  the  like  fecurity  as  before.  And, 
if  the  plaintiff  be  a  fecond  time  nonfuit,  or  if  the  defendant 
has  judgment  upon  verdid  or  demurrer  in  the  firft  replevin, 
he  (hall  have  a  writ  of  return  implevifable ;  after  which  no 
writ  of  fecond  deliverance  (hall  be  allowed  <*.  But  in  cafe  of  a 
^iftrefs  for  rent  arrere,  the  writ  of  fecond  deliverance  is  in 
tStCt  ^  taken  away  by  ftatute  17  Car.  II.  c«  7.  which  direfts 
that,  if  the  plaintiff  be  nonfuit  before  iflue  joined,  then  upon 
fuggeftion  made  on  the  record  in  nature  of  an  avowry  or  cog- 
nisance; or  if  judgnient  be  given  againft  him  on  demurrer, 
then,  without  any  fuch  fuggeftion,  the  defendant  may  have  a 
[  l^i  j  writ  to  inquire  into  the  value  of  the  diftrefs  by  a  jury,  and 

»  2  Saund*.  195,  *  «  Inft.  340. 

«»  F.  N.  B.  69.  *  I  Veiju.  64. 
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fimH  feeover  die  Mftount  of  it  in  dainif[«%  :if  k&  ll^aarthe 
•near  of  rent;  or*  tS  m^nf  then  fo  much  as  ftntU  be  equal 
jto  fttoh  arrear^  with  coSts :  or,  if  the  nonfuU  be  after  ifluf 
joined^  or  if  a  verdid  be  againft  tbc  piaa&tiff,  then  the  jucf 
ioipantieUed  to  try  die  caufe  (hall  aflfefs  fuch  arrears  for  the 
defeodaat :  and  if  (in  any  of  thefe  cafes)  the  diftrefii  be  in^ 
/ttfficiesit-  to  anfwer  the  arrears  diftreined  for,  the  defendant 
nay  take  a  farther  diftie&.or  diftreflea^  But  otherwife,  if^ 
pending  a  replevin  for  a  former  diilref«|  a  man  diftreins  again 
for  the  lame  reiM  or  fervice,  then  the  party  is  not  driven  to 
lu8  a^an  of  re|dcvin,  but  (hall  have  a  writ  of  recaptUn  f,  and 
recover  damages  for  the  defendant  the  re*diftreinor*8  contempt 
of  the  procefs  of  the  law* 

In  like  manner,  other  remedies  for  other  unlawful  takings 
of  a  man's  good^  confift  only  in  recovering  a  fatisfa£lion  in 
.damages.  As  it  a  man  takes  the  goods  of  another  out  of  his 
a£iual  or  virtual  poflefCon,  without  having  a  lawful  title  fo 
to  do,  it  is  an  injury  |  which,  though  it  doth  not  amount 
to  felony  unlefs  it  be  done  animo  furandi^  is  neverthelefs  a 
tranfgrefliony  for  whicU  an  a£lion  of  trefpafs  vi  et  artnis  will 
lie  *,  wherein  the  plaintiff  (hall  not  recover  the  thing  itfelf, 
but  only  damages  for  the  lofs  of  it.  Or,  if  committed  with- 
out force,  the  party  may,  at  Eis  choice,  have  another  remedy 
in  damages  by  a£lion  of  iroverznA  converjlon,  of  which  I  flialj 
prefently  fay  more, 

2.  Deprivation  of  pofTeflion  may  alfo  be  by  an  unjuft 
^ftaifter  of  ataother's  goods,  though  the  original  taking  was 
lawful.  As  if  I  diftrein  another's  cattle  damage-feafant,  and 
before  they  are  impounded  he  tenders  me  fufficient  amends  § 
now,  though  the  original  taking  was  lawful,  my  fubfequent 
detainment  of  them  after  tender  of  amends  is  wrongful,  and 
he  (hall  have  ah  a£lion  of  replevin  againft  me  to  recover  them^: 
in  which  he  (hall  recover  damages  only  for  the  detention  and  not 
for  the  eapthn^  becaufe  the  original  taking  was  lawful.    Or,  if  C  '5^  3 

\  lend  a  man  a  horfe,  and  he  afterwards  refufes  to  reftore  it, 

i  ■        •  ' 

«  Stat  17  Car.  II.  c.  7.  •  F  N.  B.  €^% 

f  F.  N.  B.  71. 

this 
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ffab  injury  oonfifts  in  the  detaining^  and  not  in  the  original 
taking!  and  the  regular  method  for  me  to  recover  poflef^on,  is 
by  adion  of  detinue  K  In  this  adioo^  of  detinue,  it  is  neceflar^ 
to  afcertain  the  thing  detained,  in  fuch  a  manner  as  that  it  majr 
be  fpecificallf  known  and  recovered.  Therefore  it  cannot 
be  brought  for  money,  corn,  or  the  like ;  for  that  cannot  be  • 
known  from  other  money  or  com ;  unlefs  it  be  in  a  bag  or  a 
facky  for  then  it  may- be  dtftinguifliably  marked.  In  order  > 
therefore  to  ground  an  a£kJon  of  detinue,  which  is  only  for  tho 
detaining,  thefe  points  are  neceflary ' :  i .  That  the  deifendant 
came  lawfully  into  pofleflion  of  the  goods,  as  cither  by  delivery 
to  bim,or  finding  them'}  a.  That  the  plaintiffhave  a  property; 
3.  That  the  goods  themfelves  be  of  fome  value  *,  and  4.  Hiit' 
they  be  afccrtajncd  in  point  of  identity.  Upon  this  the  jury, 
jf  they  find  for  the  plainttfFy  aflefs  the  refpe£bive  values  of  tho 
feveral  parcels  detained,  and  alfo  damages  for  the  detention. 
And  the  judgment  is  conditional ;  that  the  plaintiflF  recover 
the  faid  goods,  or  (if  they  cannot  be  hard)  their  refpeAive 
values,  and  alfo  the  damages  for  detaining  them  3.  But  there' 
is  one  difadvantage  which  attends  this  a£lion ;  viz.  that  the 
defendant  is  herein  permitted  to  wage  his  law,  that  is,  to  ex- 
culpate himfelf  by  oath  ^,  and  thereby  defeat  the  plaintiff  of 
his  remedy :  which  privilege  is  grounded  on  the  confidence 
9riginally  repofed  in  the  bailee  by  the  bailor,  in  the  borrower 
by  the  lender,  and  the  like  ;  from  whence  arofe  a  ftrong 
prefumptive  evidence,  that  in  the  plaintiff's  owp  opinion  the 
defendant  was  wortliy  of  credit.  But  for  this  reafon  the 
a£lion  itfelf  is  of  late  much  difufed,  and  has  giyen  place  to 
the  aftion  of  tnven 

This  ai£lion  of  trover  and  cctiverfion  was  in  It's  original 
an  allien  of  trefpafs  upon  the  cafe,  for  recovery  of  damages 
againft  fuch  perfon  as  h^d  Jhund  another's  goods,  and  refufed 
to  deliver  them  on  demand,  but  converted  them  to  his  own 
r  'S3  3  ufc ;  from  which  .finding  and  converting  it  is  called  an  aAion 
of  trover  znA  conver/lcn*    Tlic  freedom  of  this  aftion  from 

1^  F.N.B.  13S.  '  C«.  Ent  170.    Cro.  Jac.  6St. 

^  Co.  Litt*  2S6,  ^  Co.  LUc.  29 j. 
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wager  of  law^  and  the  Ids  degree  of  cet tainty  reqoifite  in  de« 
fcribing  the  good$^,  gave  it  fo  confiderable  an  advantage 
ever  the  adlion  of  detinuty  that  by  a  fi&ion  of  law  actions  of 
ir^ver  were  at  length  permitted  to  be  brought  againft  anf 
man  who  had  in  his  poflei&on  by  any  means  whatfoever  the 
pcrfonal  goods  of  another,  and  fold  them  or  ufed  them  with- 
•ttt  the  confent  of  the  owner,  or  refiifed  to  deliver  them  whea 
demanded.  The  injury  lies  in  the  converfion :  for  any  man 
may  take  the  goods  of  another  into  pofieffion>  if  he  fimte 
them ;  but  no  finder  is  allowed  to  acquire  a  property  therein, 
linlefs  the  owner  be  for^erer  unknown  ^ :  and  therefore  he- 
muft  not  convert  them  to  his  own  ufe,  which  the  law  pre* 
fumei  him  to  do,  if  he  refufes  to  reftore  them  to  the  owner ; 
for  which  reafon  fuch  refufal  alone  is,  prima  faciae^  fufficient 
evidence  of  a  converfion  **•  The  fa£t  of  the  finding,  or  trom 
veTj  is  therefore  now  totally  immaterial :  for  the  plaintilF 
needs  only  to  fuggeft  (as  words  of  form)  that  he  loft  fuck 
goods,  and  that  the  defendant  found  them:  and,  if  he  provei 
that  the  goods  are  his  property,  and  that  the  defendant  had' 
them  in  his.pofieflion,  it  is  fuificient.  But  a  converfion  muft 
be  fiilly  proved :  and  then  in  this  ai^ion  the  plaintifi^  fliall 
recover  damages,  equal  to  the  value  of  the  thing  converted, 
br^t  not  the  thing  itfelf ;  which  nothing  will  recover  but  ai|- 
aAion  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  ofilsred  to  things  perfonal, 
while  in  the  pofleflion  of  the  owner,  as  hunting  a  man^i  deer, 
(hooting  his  dogs,  poifoning  his  cattle,  or  in  any  wife  taking 
from  the  value  of  any  of  his  chattels,  or  making  them  in  a 
worfe  condition  than  before,  thefe  are  injuries  too  obvious  to 
need  explication.  I  have  only  therefore  to  mention  the  re* 
medies  given  by  the  law  to  redrefs  them,  which  are  in  two 
Ibapes }  by  adion  of  trefpafs  vi  et  armis,  where  the  a£l  is  ia 
itfelf  immediately  injurious  to  another's  property,  and  there* 
fore  neceflarily  accompanied  with  fome  degree  of  force ;  and  f  1^4  1 
by  fpecial  a£^ion  on  the  cafe ^  where  the  a£l  is  in  itfelf  indiffiN 
rent,  and  the  injury  only  confequential^  and  therefore  arifing 

»  s»ilc,  654.  •  10  |lep.  j6. 

"  Sfc  bouk  I.  cb.  3,  book  11.  cb.  |<  in)  «(• 

witliout 


154  P  a  r  T  A  T  E  Book  IIL 

without  ^say  bfeach  of  the  peace.  In  both  of  which  fuits  the 
phintiff  Aall  veooYer  damagesi  ia  proportioa  to  the  injurf 
vfa&ch  he  prores  that  his  propierty  haa  fudained.  Antd  it  ia 
iK)t  material  whether  the  damage  be  done  by  the  defemdanc 
himfislf,  or  his  fervanfa  by  his  direAioa  3  for  the  aOiion  will 
lie  agaioft  the  matter  as  well  as  ^e  fervant  "•  AikI,  if  a  man 
heepa  a  dog  or  other  brute  animal^  ufed  to  do  mifcbief^  aa 
by  worrying  ibeep»  or  the  likci  the  owner  mud  anfwer  for 
(ke  coofcquencesy  if  he  I^nows  of  fuch  evil  habit  ^  (2). 

II*  Hitherto  of  injuries  affecting  the  right  of  things 
peribnali  in  p^effion.  We  are  next  to  confider  thofe  which 
leg^d  things  in  a^ion  only  ^  or  fuch  rights  as  are  founded 
on»  and  arife  from  centrals :  the  nature  and  feveral  divifiooa 
of  which  were  explained  in  the  preceding  volume  9.  The 
violationi  or  non-performance,  of  thefe  contrails  might  be 
attended  into  as  great  a  variety  of  wrongs,  as  the  rights  which 
wc  then  considered:  but  I  ihall  now  confider  them  in  amoae 
comprehenfive  view,  by  here  making  only  a  twofold  divifion 
of  contra£ls;  viz*  contradls  f^cprefs,  znd  i:ontX26L$  if^plUd  f 
and  pointing  out  the  injuries  that  arife  from  the  violation  of 
cach>  with  their  refpc£live  remedies. 

*  Express  contrail J  include  three  diftinO;  fpecies ;  debtS| 
covenants,  and  promifes.  » 

•  Noy'i  Max.  c.  44.  n  See  book  II.  cb.  30. 

9  Cro.  Car.  a54.  4S7. 

■ill  I  I  -1   1...     ■■-        I  ..-—..  ■  -■     ■  ■ —  "^ 

(2)  But  the  owner  is  not  anfwerable  for  the  firfl  ndfchief  done 
t»y  a  dog»  a  bull,  or  other  tame  animal,  JSuli,  N.  P,  77.  Yet  if  he 
ftottld  carry  his  dog  into  a  field,  where  he  himfelf  is  a  trefpaflfer, 
and  the  dog  fhould  kill  (heep,  this»  though  the  firll  offence,  might 
I  conceive  be  ftated  and  proved  as  an  aggrravation  of  the  trefpafs. 

•  fiat  wbene  a  fierce  and  vicious  dog  is  kept  chained  foor  the  de« 
iieaee  of  the  premxfes,  and  any  one  incantioufly,  or  not  knowing 
of  it,  ihould  go  fo  near  it  as  to  be  injared  by  it,  np  aftion  can  be 
maintained  by  the  perfon  injure^*  though  he  was  feeking  the 
Owner,  with  whom  he  had  bufint&.  Batet  v.  Croflie,  M.  T.  1798, 
in  the  King's  ]^ench. 
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I.  Th£ legal  acceptation  of  debt  is,  a  fiim  of  money  due 
by  certain  and  exprefs  agreement :  qs^  by  a  bond  for  a  deter- 
-minate  fum;  a  bill  or  note ;  a  fpectal  bargain;  or  a  rent  re&rved 
<m  a  leafe;  where  the  quantity  is  iixed  and  fpecific,  and 
does  not  depend  npon  any  fubfequent  valuation  to  fettle  it. 
The  non-payment  of  thefe  is  an  injury,  for  which  the  proper 
femedy  is  by  adion  of  drtt  %  to  compel  the  performance  of 
the  ccmtrad'and  recover  the  fpecifical  fum  due'.  This  is  the  [  ^55  3 
fiiorteft  and  fureft  remedy ;  particularly  where  the  debt  arifes 
upon  a  fpecialty,  that  is,  upon  a  deed  or  indrument  under 
feal.  So  alfo,  if  I  verbally  agree  to  pay  a  man  a  certain  price 
for  a  certain  parcel  of  goods^  and  fail  in  the  performance,  an 
aAion  of  debt  lies  againft  me  ^  for  this  is  alfo  a  determinate 
contraA  :  but  if  I  agree  for  no  fettled  price,  I  am  not  liable 
to  an  aAion  of  debt,  but  a  fpecial  afiion  on  the  cafe,  accord- 
ing to  the  nature  of  my  contradi.  And  indeed  anions  oi^ 
debt  are  now  feldom  brought  but  upon  fpecial  contra£ks  under 
feal ;  wherein  the  fum  due  is  clearly  and  precifely  expreiled : 
for,  in  cafe  of  fuch  an  a£^ion  upon  a  fimple  contrail,  the  plain* 
tiff  labours  under  two  difficulties.  Fird,  the  defendant  haia 
here  the  fame  advantage  as  in  an  a£lion  of  detinue^  that  of 
waging  his  law,  or  purging  himfelf  of  the  debt  by  oath,  if 
he  thinl^s  proper  ^.  Secondly,  in  an  action  of  debt  the  plain* 
tiff  mud  prove  the  whole  debt  he  claims,  or  recover  nothmg 
Jkt  all.  For  the  debt  is  one  fingle  caufe  of  aflion,  fixed  and 
determined ;  and  which  therefore,  if  the  proof  varies  from  the 
claim,  cannot  be  looked  upon  as  the  fame  contrail  whereof 
the  performance  is  fued  ior.  If  therefore  I  bring  an  a£lioft 
of  debt  for  30  /.  I  am  not  at  liberty  to  prove  a  debt  of  20  /.  and 
recover  a  verdi£k  thereon  ^ ;  any  more  than  if  I  bring  an 
aAion  of  detinue  for  a  horfe,  I  can  thereby  recover  an  ox  (3). 
For  I  fail  in  the  proof  of  that  contract,  which  my  a£Hon  or 

•^  F.  N.  B.  1 19.  '  Bro.  Lt  y  gager.  93.    Dyer,  a  1  ^ 

•  S«e  appeodjs,  No  III.  ^  t.  %  Roll.  Abr.  706.     j  Show.  2x5. 
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(3 )  Bat  it  is  sow  detemined  that,  in  an  adion  of  diebf  up«li 
a  fimple  contract,  the  plaintiff  may  recover  a  lefs  fum  than  is  dated 
in  his  writ  or  declaration*    i  Hen,  BL  2\i^  a  i?/.  Repiiiiu 
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r 
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complaint  hat  alleged  fco  be  fpedfic,  exprefsi  and  determinate* 
But  in  an  a£tion  on  the  cafe,  on  what  is  called  an  indeHMus 
ajfumpfity  which  is  not  brought  to  compel  a  fpecific  perform- 
ance of  the  contra£^,  but  to  recover  damages  for  its  non- 
performance, the  implied  ajfumfjit^    and  confequently  the 
damages  for  the  breach  of  it,  are  of  their  nature  indetermi^« 
nate  \  and  will  therefore  adapt  and  proportion  themfelves  t6 
the  truth  of  the  cafe  which  (hall  be  proved,  widiout  being 
confined  to  the  precife  demand  ftated  in  the  declaration.   For 
r  '5^  3  ^^  ^^y  ^^^  ^^  proved,  however  lefs  than  the  fum  demanded, 
the  law  will  raife  a  promife  pro  tanto^  and  the  damages  will 
of  courfe  be  proportioned  to  the  a£lual  debt.    So  that  I  may 
declare  that  the  defendant,  bnng  indebted  to  me  in  30/.  undiT'- 
took  or  promifed  to  pay  it,  but  failed ;  and  lay  my  damages 
ariCng  from  fuch  failure  at  what  fum  I  pleafe:  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either 
the  whole  in  damages,  or  any  inferior  fum.     And,  even  in 
a£tions  of  debt,  where  the  contract  is  proved  or  admitted,  if 
the  defendant  cnn  (hew  that  he  has  difcharged  any  part  of  itj 
the  plaintiff  (hall  recover  the  reCdue  "• 

The  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinetj  and  fometimes  in  the  detznet  only :  that  is,  the  wrk 
ftates,  either  that  the  defendant  owes  and  unjudly  detains  the 
debt  or  thing  in  queftion,  or  only  that  he  unjuftly  detains  it. 
It  is  brought  in  the  debet  as  well  as  dethet^  when  fued  by  oixc 
of  the  original  contra£ting  parties  who  perfonally  g^ve  th« 
credit,  againft  the  other  who  perfonally  incurred  the  debt,  gr 
agaiaft  his  heirs,  if  they  are  bound  to  the  payment ;  as  by  the 
obligee  againft  the  obligor,  the  landlord  againfl:  the  tenant^ 
f^c.  But,  if  it  be  brought  by  or  agaiuft  an  executor  for  a  debt 
due  to  or  from  the  teftator,  this  not  being  bis  own  debt,  (hall 
be  fued  for  in  the  detittet  only  ^.  So  alfo  if  the  a£lion  be  for  goods, 
for  conij  or  an  horfe,  the  writ  (hall  be  in  the  detinet  only ;  for 
nothing  but  a  fum  of  money,  for  which  I  (or  nly  aoceftors  m 
my  name)  have  perfonally  conUra£led,  is  properly  coD(idercit 
as  mj  debt.   And  indeed  a  writ  of  Abt  in  the  detimt  only,  for 

•  I  Roll.  Rtp.  457.    Silk.  664.  .V  F.  N.  B.  119. 
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good*  and  chattels,  h  neither  more  nor  lefs  than  a  mere  wrh 
of  detinue;  and  is  followed  by  the  very  fame  judgment  ^ 

2.  A  COVENANT  alib^  contained  in  a  deed,  to  do  a  dire£l 
aft  or  to  omit  one,  is  another  fpecies  of  expreTs  ccntra£ls,  the 
violation  or  breach  of  which  is  a  civil  injury.  As  if  a  man 
covenants  to  be  at  York  by  fuch  a  day,  or  not  to  cxcrcife  a 
trade  in  a  particular  place,  and  is  not  at  York  at  the  time 
appointed,  or  carries  on  his  trade  in  the  place  forbidden,  thcfe 
arc  dircft  breaches  of  his  covenant;  and  may  be  perhaps  [  157  J 
greatly  to  the  difadvantage  and  lofs  of  the  covenantee.  The 
remedy  for^this  is  by  a  writ  of  covenant  ^  :  which  directs  the 
iherifF  to  command  the  defendant  generally  to  keep  his  cove- 
nant with  the  plaintiff  (without  fpecifying  the  nature  of  the 
covenant)  or  (hew  good  caufe  to  the  contrary :  and  if  hp 
continues  refra£tory,  or  the  covenant  is  already  fq  broken 
that  it  cannot  now  be  fpecifically  performed,  then  the  fubfe- 
quent  proceedings  fet  forth  with  precifion  the  covenant,  the 
breach,  and  the  Jofs  which  has  happened  thereby ;  whereupon 
the  jury  will  give  damages,  in  proportion  to  the  injury^ 
fuftaincd  by  the  plaintiff,  and  occafioned  by  fuch  breach  o£ 
the  defendant's  contract. 

There  is  one  fpecies  of  covenant,  of  a  different  nature 
from  the  reft  ;  and  that  is  a  covenant  realj  to  convey  or  dif- 
poie  of  lands,  which  feems  to  be  partly  of  a  perfonal  and 
partly  of  a  real  nature  ^  For  this  the  remedy  is  by  a  fpeciai 
writ  of  covenant,  for  a  fpecific  performance  of  the  contrafl, 
concerning  certain  lands  particularly  defcribed  in  the  writ. 
It  therefore  direfls  the  (heriff  to  command  the  defendant, 
here  called  the  deforcianti  to  keep  the  covenant  made  be- 
tween the  plaintiff  and  him  concerning  the  identical  lands  in 
<]ueftion :  and  upon  this  procefs  it  is  that  fines  of  lands  are 
ttfually  levied  at  common  law';  the  plaintiff,  or  perfon  to 
whom  the  fine  is  levledi  bringing  a  writ  of  covenant,  in 
which  he  fuggefls  fome  agreement  to  have  been  made  between 
Kim  and  the  deforciant,  touching  thofe  particular  lands,  for 
the  completion  of  which  he  brinj^^s  this  a£tion.   And,  for  the 

*  Raft.  Entr.  174.  «  Har.  on-F.  N.  B.  14^* 
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end  df  this  fuppofed  diSerencCi  the  fine  txtfintdls  con&rAa  19 
made,  whereby  the  deforciant  (now  called  the  cognizor)  ac<» 
knowleges  the  tenements  to  be  the  right  of  the  plaintiff,  now 
called  the  cogni2ee.  And  moreover,  as  ieafes  for  years  were 
formerly  confidered  only  as  contrafts  *  or  covenants  for  the 
enjoyment  of  the  rents  and  profits,  and  not  as  the  conveyance 
of  any  real  intereft  in  the  land,  the  antient  remedy  for  the 
£  jj8  ]  leflee,  if  cjefled,  was  by  a  writ  of  covenant  againft  the  leflbr, 
to  recover  the  term  (if  in-being)  and  damages,  tn  cafe  the 
cufter  was  committed  by  the  leflbr  himfelf :  or,  if  the  term 
was  expired,  or  the  oufter  was  committed  by  a  flranger,claim« 
ing  by  an  elder  title,  then  to  recover  damages  only  *. 

No  perfon  could  at  common  law  take  advantage  of  any  co« 
Tenant  or  condition,  except  fuch  as  were  parties  or  priviet 
Aereto ;  and,  of  coarfe,  no  grantee  or  affignee  of  any  rever^ 
lion  or  rent.  To  remedy  which,  and  more  efFediaaliy  to  fe^ 
tore  to  die  king^s  grantees  the  fpoils  of  the  monafteried  then 
newly  diflblved,  the  (tatute  32  Hen.  VIII.  c.  34.  gives  the 
tlfigpee  of  a  reverfion  (after  notice  of  fuch  aflignment^)  the 
fame  remedies  againft  the  particular  tenant,  by  entry  or  adliony 
for  wade  or  other  forfeitures,  non-payment  of  rent,  and  non« 
]ierform«nce  of  conditions,  covenants,  and  agreements,  as  the 
aiEgnor  himfelf  might  have  had  \  and  makes  him  eqaall]^ 
liabie,  on  the  other  band,  for  a&s  agreed  to  bp  performed  bf 
the  affigaor,  except  in  the  cafe  of  warranty* 

3.  A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  folemnity  of  writing  and  fealing  to 
make  it  abfolutely  the  fame.  If  therefore  it  be  to  do  any  ex- 
plicit a£^,  it  is  an  exprefs  contraA,  as  much  as  any  covenant ; 
and  the  breach  of  it  is  an  equal  injury.  The  remedy  indeed 
is  not  exaftly  the  fame  :  fince,  inftead  of  an  aft  ion  of  cove*, 
nant,  th^re  only  lies  an  a£lioii  upon  the  cafe,  for  what  is 
called  the  ajfum^it  or  undertaking  of  the  defendant^  the 
failure  of  performing  which  is  the  wrong  or  injury  done  tl^ 

*  See  book  IT.  ch.  9.  '  Co.  Lift  sij*  Alior,  %^  Cf»* 
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tlie  plsundflT,  the  dimages  wKer«6f  a  jifiy  ait^o^fttftU&Cet&d 
fettle.  As  if  a  builder  promifcS)  ttadcil»ke#j<>rafluiiies W 
Caius,.tbat  he  will  build. ajid  cQygt^hi^houfe  YgithjjLaLUmC 
Uinited.  and  fails  to  do  it;  Caius  has  .an  aAion  on  the  cafe 
aig^iaft  the  btiildcri  for  this  breach  ^of  his  ckprefs  pfpmilc||^ 
under  taking,  or  ajkmp/it  i  and  (hall  recover  a  pecAnigrj  &-! 
tibuioB  for  the  injury,  fuftained  by  fuch  delafb  .SOfjalfo  in^ 
the  Uie  before-mentioned>  of.a.deiK  bf  firnpk  06i|lta£lbrif  tker 
debtor  promifeft  to  pay  it  and  does  not,  this  breacikof  p^dittiii^C  159] 
entitles  the  creditor  to  his  zBmkl  on  the  cafe,  iaftetd  of  betn^ 
driven  td  an  adioo  of  debt  *.  Thus  Itkewife  a  promifRi^ 
note,  or  note  of  hand  not  Under  feal,  to  pay  nioney  at  a  day^ 
certain,  is  an  exprefs  ajfdmpfi ;  and  th^  payee^^t  comnioc? 
laiiry  or  by.  cuftom  sind  a£l  of  parlianieiit  the  iridgrlfce^,  ni'ay 
recover  the  valde  bf  the  nbte  in  damages,  if  it  remains  lin^ 
j^aU.  Some  agreements  indeed,  thou^  nevqr  fo  exprefsly. 
made,  arc  deemed  of  fo  important  a  nature,  that  they  ougl^t 
not  to  reft  in  verbal  promife.only,  whieh  cajlnat  be  provecl 
but  by  the  OMMry  (which  fometimes  will  indtice  the  per- 
jury) of  witnefies.  To  pretent  which,  the  ftatnte  of  fraudt 
and  petjufies,  ap  Car.  IL  c.  3.  ena£^s,  that  In  the  Ave  foUow< 
llig  cafes  M  veibal  promife  (hall  be  fufllcient  fo  ground  ari 
a£Kon<upon,  btit  at  the  leaft  fome  note  or  nimorandum  of  it 
ffliall  be  made  in  writing,  and  flgned  hj  the^party  td  be 
charged  therewith :  i.  Where  an  executor  or  adnilniftrator 
promifes  to  anfwer  damages  out  of  hid  owti  eftate.  '  2.  Wher^ 
a  man  undertakes  to  anfwer  for  the  debt,  default,  or  mifear- 
riage  of  another.  3.  Whclrc  any  agreement  fs  niade,  upori 
Con(ideratioh  of  marriage.  4»  Where  smy  contra^  ot  falc 
is  made  of  lands,  tenemencs^^or  hereditament^,  o;;aiiy  intercf^ 
therein*  5.  And,.la(lly,  where  th^re  is  any  agreement  that 
is  not  to  he  performed  within  a  y^ar  f ron^  thejmakiog  there^ 
of.  In  all  thefe  cafes  a  mere  verbal  ajfumpftt  is  void  (4).  ^ 
•  4  Ac^  9a.  •         C  See  tMDolt  ir.  c|f.-3aA 

(4)  Thef^  proviiiorts  in  the  ftatute  have  produeti  Intf^y  do* 
eifiots  botk  in  the  couftsotlawaad  equity.  r ^ 

Ir  is.det<naiiicd«  that  if  two  peifeas  go  to  a^-Ae^p^  aiK>^c 
orders  goods,  and  the  other  fayt»  <<  if  he  does  not^y  I  wilK  ^^ 
-.,\m\.l\\.  N  "will 
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'  fwomiMit mft^ €MMBi%  tfat  tsanfition  U  off  to  thofe 
fM  mr^idflmtMlij  kvr.    Which  ate  inch  as  rcafoa  and 

.'*;?/.-••■.:  .     .  •   .  -      • 

**  wiD  ftt  yon  paidt'*  he  it  not  bonad  ualcls  hit  engagcnana  if 
l^dvoed  ialo  writing.  In  all  fuch  cafiet  the  qucftion  it,  who  it  the 
htfyer^  dr  to  whom  the  credit  is  givenrand  who  is  the  faretyi  and 
tAat  qtteSioiif  ncnn  aH  the  circiniiftatioeS} '  iniift  be  alcertancd  hy 
itkyatft  ftr  if  thi  perftn  lor  whofe  ufe  the  goods  are  (bmiOMd 
Vi  Hihk  ai  dtt  aiif  faotaife  hf  a  thtcd  p^^ 

IML>  MitsalfiMiifa^^  be  in  writing,  hot  the 

fatotte  viinm  onlyr  to  agieeaitnta  made  ia  eonfideratioa  of  the 
MtnigjU  ..Akafe  not  acceding  th»ee  yeara  from  the  makiag 
^p;^  and  in  whieh^  tha  rent  r^rved  amoaoU  to  two  tfaiidt  of 
tlie  iaajrovcd  aafaie>  is  good  without  writing  |  hut  d  other  parol 
finfcs  or  agreements  for  wf  intereft  in  lands,  have  the  cffeS  of 
cftates  ft  win  only.  fivX.  N.  P.  279.  AO  dechrations  of  truftsg 
Moept  fitdi  tk  refokhy  inqJicadon  of  bw|  muft  bennde  in  writ* 
hp  tgiCdK  //•  c:  f  /.  7.  &  «.  * 
^'*K  apromUe  depeada  npotl  a coatingiency,  whieh may  ornay 
ilbtfiB  within  ayear,  it  is  not  within  the  ftatute ;  at  a  promtfib  to 
pff  a  fam  of  ntfantjr  apan  a-death  or  marriagff^  or  uponthereCiita . 
•f  aihip»uir  to  km  a  U^pcf  by  wffl,  is  good  by  parol}  farfocha 
pimnift  may  by  poiih3ity  be  perfbcaicd  within  die  year,    j^ihpn 

oMFfUi  legani  to  ^i^oaatwEb  lor  goods'oC  the  vaJae  of  toki 
(ea^jro|.  449.  |u.|$.. ft  Til,  , 

-4*9iii;acawt  of  ^l^iuily^arilldeGa^aipcofic  pci focniinde  of  a  ^wr« 
^^gofH^aftf  y9^it0  fioa&Sed  by  a  dc£Bodant  ia  hia  anfwer^ 
^  whoi  there  hfabfcn^^  put  pcrfMmance  of  it;  as  by  pay, 
t|Mat..gf  |aft  af^tik  cofl^^  or  by  entering  an^ 

cqpemir  anoaey  i^pofi  .^e.^  eftate*^  iSar  fqch  afis  prcdnde  the 
'"^     i^lkayfag.tW^exSence  of  tjie  ccHitfa^  and  prove 
'imifls'w&'^km^^f^^     obtammg  the  ezeeittSm 

^pik:fnirli^^h9^1to  'a|(rc^Mkt;  he  ii  bonndly  it  1;  and  i^ 
ijtr^^gnMlbfBt  ft*-by  paiol,'  hut  it'fi  agpctd  it  imnl  be  feanctd  into 
«iittt;-«iii'>life%frtMi)Mr  by  dK  fiau««fi  OM  «|i  the  partiei, 

ZA  VmL  M<  FtiiUmttmtr.'^Sj,  k  1. 1. 3.^  8.  ft  9»  «i>«rt  *^ 
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jaftice  di£Utc,  and  which  tfaercforr  Ui&  liiv^jwffiMim  tkt 
ctery  man  has  contn£ted  to  perform  ^  tnd,  upon  cUs 
fumption  makes  him  aiifwenlile' tor{acirpeBon^»7  M 
by  lib  fioft-performance.  '      -     '*  •  <^       '  •^'''  '  -'  '' 


•r  "»• 


Of  tKis  nature,  ait)  firft^lttchias  are  ni;ce 
fhe  fundamental  conllitutipn  of  |^Qveifpiixe(U»  to-wbickerccf 
man  is  a  contraAtng  party.  And  th^is  it  jb  that  cre^^pf^fo^ 
is  bound  and  hath  vistually  agi;eeid  to  pay  fuck  particttlArftt?^^^  [  i6o  2 
of  aioneyj  as  are  charged  «tn  hUft  hy^hf  fffMdiae^Mtilcfled 
by  the  taterpretatiooj  gS  the  hw* .  Foc^itr  it  M^akt  ai:xM 
•rigi&al  eontmd^  entered^  into*  lyy'aH  fl(i«nki«d  who|WyfriMi 
liie'  beneikf  of  fadety,  t^  ftfbmit  itl  ^  j^hts  Ho'^fBe  'iSiUnii 
eipd  eotiAMittons  tnd  locat  ordinances  of  tbaf  Hsfte^  of 
nirhMi  tsitlt  indiTidtta^  is  a  member.  JWhattver  (herefot^ 
die  Itwi  orde^  any  oiie  to  {ray,  that  becofties  inftahtly  a  i^^l 
which  he  hath  beforehand  cotitrafied  lo.  dilch^rgc.  "And 
this  implicid  agreement  it  ist  that  gives  the  plaint^^aright 
io  inftitute  a  fecond  a^ion^  founded  merely  on  the.  genets4 
Conlra£l|  in  order  to  recover  fuch  damagea.offiiol  of  flUoney^ 
^lare  a^Ced  by  the  jury  aaid  ndjodged  bf  the  coiM  to  te 
cLn^  from  the  defendant  to  the  phkitiff  in  any  former  a£bioiR 
So  that  if  he  hath  once  obtained  a  jukigment  a^tnflT  ttkikkkt 
Ibr  t  ecrtain  Aiin>  and  negleAs  to  take  oat-execmioii't&ere* 
npon,  he  may  afterwards  bring  an  adion  ^f  iddbt^updn'thlt 
jvdgrtcntVrandihaititiol.be  pfot  u^  Ibe  pmif «f ^ fbn  orl- 
fOMlcaiife  of  aStton^;  but  bpoi  ^wwhig  tltt>Jjldgai^Mrdne< 

0btftifi*i;  ftortik^ftfir#flfit^;'ibiff^ffct^ii^  m^rii 

ttMiifdy'ifnpReii;  tUit'SftHb'  orlgrM'^ttaff  dffbcli^j^'ttie 
defe^i^nt^tii'cifntr^d'^d*'^  ^und  pbtifii. 

llitt  metlidd^fe^mii  td  have  been  invented^  w)iep./«^aalQtiff 
were  more  m  me  than  at  (j^fent,  and  damages  werepemutto^ 
^o  be,  recovered,  therein  j .  j|n.  ordfBT  .to.  have  •  thi;yhi?ncilt  of  n 
writ  of^JB^^to  u&  the  dcfend'jjpfs 
ifiok,  dan^ 8es»  -vlM»  P^cjcft  wa^  aU^I^  ^ 
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debt  (in  coYifcquente  of  the  ftitute  25  Edir.  HI.  c.  17.)  but 
not  in  an  adion  real.  Wherefore,  fince  the  difufe  of  thofe 
real  a£Uon8«  anions  of  debt  upon  judgment  in  perfonal  fuits^ 
have  been  pretty  much  difcountenanced  bjr  the  courts,  as^ 
being  generally  vexatious  and  oppreflive,  by  harafling  the  de- 
fendant with  the  cofta  of  two  anions  inftead  of  one. 

Ok  the  fame  principle  it  is,  (of  an  iyiplied  original  con* 

.    ^         trafb  to  fubmit  to  the  rules  of  the  community  whereof  we 

.  are  members,)  that  a  forfeiture  impofed  by  the  bye-laws  and 

C  161  }  private  ordinances  of  a  corporation  upon  any  that  belong  to 

the  body,  or  an  amercement  fet  in  a  court-Ieet  or  court*baron 

iipon  any  of  the  fuitors  to  the  court  (for  otherwife  it  will  not 

be  binding^)  immediately  create  a  debt  in  the  eye  of  the  law  t 

and  fuch  forfeiture  or  amercement,  if  unpaid,  work  an  injury 

to  the.  party  or  parties  entitled  to  receive  it^  for  which  die 

aemedy  is  by  adion  of  debt  K 

.  The  fame  reafon  may  with  equal  jufticc  ^c  applied  to  all 
penal  llatutes,  that  is,  fuch  a£ls  of  parliament  whereby  a  for- 
^iture  is  in4i£ted  for  tranfgreSing  the  provifions  therein' 
ena£ted.  The  party  offending  is  here  bound  by  the  funda* 
•  ,  mental  contra£i  of  fociety  to  obey  the  dire&ions  of  the  le- 
giflature,  and  pay  the  forfeiture  incurred  to  fuch  petfons  as 
the  law  requires.  The  ufual  application  of  this  forfeiture  is 
"  either  to  the  party  aggrieved,  or  elfe  to  any  of  the  king's  fub- 
je£ts  in  general.  Of  the  former  fort  is  the  forfeiture  infii£led 
^y  the  ftatute  of  Winchefter'^  (explained  and  enforced  bv 
«  Ceveralffubfequent  (latutes^)  upon  the  hundred  wherein  a 
man  is  r9bbed,  which  is  meant  to  oblige  the  hundredors  to 
make-hue  and  oty  after  the  felony  for^  if  they  take  bim«  they 
0;?ad.^^quf<;^% .  Bilt  otherwife  the  party  robbed  is  entitled  to 
profecuxe  them  by  a  fpecial  a£lion  on  the  cafe,  for  damages 
equivalent  to  his  lofSi^   And  of  the  fame  nature;  is  the  a£tion 

^  5  Rep.  64.    Hal>.  Ji7f.  9  Qt9,  IL  <.  t<.    %%  Oce  II.  c.  34. 

f     ,  given 


.  te  • 


<th. 9-  Wr  o  !f  6  s,  t6t 

given  by  ftatute  9  Geo.  I.  c.  22.  commonly  called  the  blaclc 

Vifky  againft  the  inhabitants  of  any  hondred,  in  order  to  make 

fatisfaflion  in  damages  to  all  perfons  who  have  fufTered  by 

the  offences  enumerated  and  made  felony  by  that  a£l.    But, 

more  ufaally,  thefe  forfeitures  created  by^'ftatutc  are  given  a^ 

large,  to  any  common  informer ;  or,  in  other  words,  to. any 

fuch  perfon  or  perfons  as  will  fue  for  the  fame :  and  hence 

fuch  afbipns  are  czMcd  popular  a£lions,  becaufc  they  are  £iv<i| 

^o  the  people  in  general  "*I     Sometimes  one  part  Is  given  to 

the  king,  to  the  poor,  or  to  fome  public  ufe^  and  the  other 

part  to  the  informer  or  profecutor  j  and  then  the  fuit  is  called  ,  , 

a  qui  tarn  a£lion,  becaufc  it  is  brought  by  a  perfon  '^  qui  [  162  j 

«•  tarn  pro  domino  rege^  {5*r.  quamprofe  ipfo  in  hac  parte fequi-; 

*'  turP    If  the  king  therefore  himfelf  commences* this  fuij, 

fie  ihall  have  the  whole  forfeiture  ".    flut  if  any  ope  hath  b^-<- 

gun  a  qui  tam^  or  popular  a£tion,  no  other  pcrfon%ra.n  pur- 

fue  it ;  and  the  verdi£i  pafTed  upon  the  defendant  in  the  firlt 

fuit  is  a  bar  to  all  others,  and  concluGve  even  to  the  king  ^m^ 

felf.     This  has  ffelquently  occafipned  offenders  to  procure 

their' own  friends  to  begin  a  fuft,  in  order  to  forefi^lj  anil 

prevent  other  actions ;  which  praftice  is  in  fome  mes^furc 

prevented  by.  a  ftatute  made  in  the  reign  of  a  .very  (harpf 

lighted  prince  in  penal  laws,  4  Hen.  VII.  c.  2q.  which  enaci|, 

that  no  recovery,  otherwifc  than  by  verdift,  obtained  by,  <^- 

]uiion  in  an  action  poputaf,  (hall  be  a  bar  to*  any  other  a^jjm 

profecnted  bonajide.    A  provifion,  that  feems  borrowed  from 

the  rule  of  the  Roman  law,  that  if  a  perfon  was  acquitted  of 

any  accufaiion,  merely  by  the  prevarication  or  the  accvftrt 

a  new  profecution  might  be  commenced'  againft  him  V   * 

'  A  SECOND  dais  b£  JfnpK^d  contraAtf  w  fufchVt^d'Tlot 
arife  from  the  cxprrfii  determination  erf  any  court,  6t  the  p&- 
fittve  diredion  of  any  ftatute  %  but  from  natursA  r&fon,  nii<l 
the  jttft  conftruftion  of  law.  Which  clafs^e xtends  tosCll 
prefum|>tive  undertakings  or  ajfumpfiis ;  which  though  ncyiir 
perhaps  a£lually  made,  yeticonftantly  arilc  from  (his  general 

»  See  book  II.  ch.  %q*  •  Ff,  47.  ^4.  !•  -  ' 

f  %  Hawk.  P.  C.  a6S. 
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*  ^ '  xmplicafioti  ini  iptendm'ent  of  the  courts  of  judicature,  that 
/very  man  hath  engaged  to  {>etform  what  hid  duty  or  juftsce 

\fcqulres.    Thus, 

^'  -    ■    f  

'  '  T.  Hi  I  employ  a  perfon-to  tranfad  any  buGnefs  for  me^ 

or  perform  any  work»  the  law  implies  that  I  undertook  or 

afltimed  to  pay  him  fo  much  as  his  labour  deferved.     And  if 

-I  ne)jle£l  to  imaki  Wna-amiNidsi  ho  has  a  remedy  for  this 

•iifijttry'b^  bringing  InsaAion  on  the  cafe  upon  this  implied 

ijfumfJiPr  #Kereiif^^  is  at  liberty  w-fuggeft  that  I  promifed 

to  pay  him  fo  much  as  he  reafonably  defenredj.  and  then  to 

r  1^3  1  aver  that  his  trouble  was  really  worth  fuch  a  particular  fum, 

y\:  J  w  which  lAed^fkffld^nt  hks  omitted  to  pay.    But  this  valuation 

^  dfllir  trouble  is  fubtnitted  t6  the  determtnafion  df  a  jury  s 

>  %hb^*wilt  aflefs  Aich  a  fum  in  damages  as  &ey  thitik  he 

-  Utillf  tiieritcd.'    Ttis  is  caUed  an  ajumjfit  do  a  fuMitm 

mirmL  ^ 

• 

la.-TusRE  is-ilfott  m^^6tii0fln^/h^6ntqtmniiimnk^^ 

^«kkh  is  itrf  RkJ^  Wtht  former  ^  beings  only  inrhei^^ne 

'ttkH^fgoMiot'iMeg  ttf  a  Mdefniaki^,  wkbovt  exprefsly 

'^iq^rtdngfor  the  piii66.  "T^nBtt  tb^  tawcendudes^  that  both 

"ysrtks '  did  iniimtlonaUf  agree^  chat  the  real  value  of  the 

|Mdl  4hottM  te  ^m  "^  an  ^aion  on  the  caie  may 

bt'biMght  aeietofioi^f^  if  the  i^efldt#  tefefes  to  pay  that 

•^^♦alfk. "'  \    ' 

]•  A  TSIBLD  ^pcciei  of  implied  4ifim^fiui$  when  one  has 

hoA  nod  foeehred  mooey  bdoiigtng  to  another,  without  any 

>^ihuibk  oonfideration  given  on  the  receivcrVpart :'  For  the 

«#  the  OMkr  otfly  i  iitfd  ittifilies^  thts^the^pevfonfo  retdi^ii^ 
fVOitfM  •ftd'ttadektook  tbaceoinit  feiFit  te  the  tifiiel^o- 
ffiesor.  Attdt  if  he  oojoftly  jktaim  S^  aii"a£lk)n  <mnbe 
cafe  fiat  againft  him  for  thobceach  ot'fuck  Implied ^tic)^ife 
\  ^lindfvtaking ;  and  he  Wot  ^.ihadc  tp  i^tr  thu  oWnc^ 
'  ~  III  (tMiages»  equivaknt^  to  whit  E^^asraetained  in' viola tu»n  of 
(bdi  his  pvonife*  This  it^a  very  extetifive  and  benefioal  re* 

JDCdr, 


*»•* 
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mcdjr,  ippticddt  to  alnoft  emy  eafie  «liet»  A?  c|cC«B4M>t 
.liM  Rcmed  in«w]r  which  cr  M|w  4  iMf*  l>e  ^iH**!^  ^'^^ '^^ 
It  Iki  br  iDoney  paia  by  mMAe  (tr  OD  a  CDoMflMtiM  whj^ 
happ«Mto  fka,  or  dnMgh  ioifoSMOi^  cnonieo,  or  oppm- 
,  fiMtror  «4ieKaa7!4Ui4H  adnM^if  «(](cilw{;flH|4i^iiiiff*i 


■  4.  W«u  t  pfrfinJits  1«1  oat  90^  eyndc^iikMtit 
.-•MDffjiiMdwafeofitKXker,  «  hbraiuvfltthkliW  jnqrijr* 


"-^  ^^.IjEBwnll,  fifthly  Qpoa  a  ftandKOoo&tbatwceqtvo  ^  164'  3 
.  JMeniiMitii<««lWp!inl«iU*lhebv~i«>pli^th4t  ho 

-i^MwthchBlwicejitptfnhMeiigtgfltl^M)?*/!!  t^.tjbesi^i 
/■]boii$lv<JM)WibcAfftuj!4aualproat^.    Aifd  ^xyp t^)tj|B- 
pUcation  it  i»  frequent  for  a^ooa  on  the  cafe  to  be  j^nttfbt* 
dedariag  that  the  piaintiS*  and  defciidaiit  had  iettlcd  their 
,' •aORMWta  together,- ii|jiEn»/ IMOMrt^n^t^  (vhi(^ -^^ 
vtotbiafpccici  9!  i^tmg/ittj^'^ti'^  ^  def^adm*  mOW^ 
.  toj^^phuodft^ehalaace;,  h(i^,;i|H,liB«l^e^pa«i,to 
'-.dpibi'  B)U  if  no  account  baa  been  B»^  tt|i|  iJK^^-.^l 
T,re»edrtt  bf  briogtiigiiwntffftnMltcWfi^ni^Ndlffj'if^- 
xnaidisg  the  deficiidMt  tQiipndav  j»^iRF«t«att0  the  pMf^t 
,Wihfw<he«i4«gf«4.«pWMq.^(i^nnRr-.  Injbi»»^^* 
.  if  the  plaintiff  faccwJa,  (facte  are  two  judgmentfjjhk^dt 
»4Bair.MiS.  'F.N.B.iiC 

>  -i^    .      ■■  ■\     -  •.:—.-.:  'ii  ^litr.  ilw  vnofT   l,^virc«  h"K  bi;! 
'      ■   .i      - -v  .:■-.■  -"li  n  I  ni\'i|   "  ■'rt:  y^ii-^n  sltJiuU" 
^    .(y>lf».fa«tri««tBa^p>Ttiitedal<itfiibi|iMiifia  he 

J^  ft  Ba«din9ef,^paift^4 

.    tiiiK«thiiaAiaac«Ndd.Aat.he. 
,  ,  ftrft  ^af^.of  th&kuidt  ,10*'^ 
,  ^efiwe  the'^c  V  '  *  "-'»'- 
crafiftcBt  v 

"4 


u  actus  c«Nua.  not.  pe 
'  of  thcikuidt  in  whid 
be>tcVr.'j.9«^f 
iti4th^lha<aiuqdi|f  j 
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4ttdftbi%(a^pMliMtt  bfchecqon;niiii»  whoii  fuoh  sccDunt  is 

*  finlft^d^'theii  thefeoondjudgfiiiait  is,  that.  1m  do. pay  the 
f  bf otiff  fo'mutK  afs  h»  b.-femd  in  Miear..  .This.  aOioii,  by 
^^^ctidMiftiMA  k^Sda^o^^tfakift  tbeparties!tlicniblve6» 
and  not  their  executore ;  becaufe  matters  of  account  tefttd 
folelj  in  their  own  knovlege.    But  this  defcQ,  after  many 

•'^friiillcfs  attempts  hr  pafUmrient,  wasrut  l«ft  remedied  hy.  fta* 

<  tnte  4  jfantt^'C.  i6>  vhieh  giver  an  aAion  of  account  agajnft 

4»t  t$€moH'^ta-fdm\Miimi9T%,    But  howeiPer  it  is  found 

by  -experience,  that  the  moil  rendy  and  efiedu4l  way  io  ietde 

thefe  matters  of  account  is  by  bill  in  a  court  of  equity,  where 

i  ir  ]  -m  ancove^'may'H^had  on  the  defendanVs  oath,  wiihout  re- 

-  lytii^  mcrcfycf^  tlieeiridcnoe'^ich*  the*  plaintiff  may  be«Ue 

*  to  produce.  *■  Wherefdre  A^'Alons  ^f  apcountji  lo-  compera 

'  man  to  bring  m  ^nd* fettle  liis  dc(^unt^,  sire  npw  yery  Ceidom  ' 
'uled  ;   though/  when  an  account  19  onc^;  ftated,  nothing  Ss 
'  -more  common  than  an  a£Hon  upon  the  implied  agumffit  to 

*  pay  the  balance-  . 


•f 


[  165  T      f5.  THElafl;  blafs  ofrohtrafts,  impKcd  by  reafon'andcOn- 

Aru£lion  of  liw,  arifcS  upon  this  fuppofition,  that  every  one 

~  ivhb  undertalces  ainy  office^  eihployment,  truft,  or  duty,  coA- 

tra£ts  with  thofe  who  employ  or  ehtruft  him,  to  perform  it 

with  integrity,  diiigellce,  und  ftiil.     And,  if  by  his  want 

'cf  either  of  thofe  quaHtiei^any  injury  accrues  to  individuals, 

they  have  therf  fprf  t{>cir.remedy  in'  damageci  by  a  fpeci^  ac« 

tion  on  the  cafe.     A  few  inftance^w.tU  fully  illuftrate  this 

matter.    If  an  officer  of  the  public  is  guilty  of  negleA  of 

duty,  or  a  palpable  breach  of  it,  of  non-fcafance  or  of  mif« 

*>#eaitake ;  -as,'  if  the  flierMr  di^i  not  execute  a  writ  fent  to 

*i)im,  or  if  he  wilfully  makes  a  falfe  return  thereof)  in  both 

^  thef<i^afc8  the  party  aggrieved  Ihall  have  an  aAion  tm  the  cafi^ 

for  (iamages  to  be  a,iQrefle4  ^f '^^'7'*     ^^  ^  (heri^ox^aoter 
i  fuffers  9  prifoner^  who  \ii,  j^ftkepupoo  ihefne  procefs  (th^t 


9       -      •     - 

••CcUtt',  S0. 

1 

- 

v» 
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h,  dwng tbependenpf  of  9, fniti)  ta cfpapCj  h^^ ll^fe  ta 

an  adioo  m  ii&^.  A^r  "•    But  if, :  %f r^r  judgm^ti  hi  .gaftk^dr 

a  fheriffjieroits  a  debtor  to  efca];)fi»jidKU5ch9r|;£4j9^^¥^Stt-' 

lion  for  a. certain  fam;  the  debt  immediately  becomes  his 

ownj'§nd'he  is  cbxiipellkbTe  by  a£2ion  of  deht^  'being  for  a 

fum  U^iudated.'and  afcertam&d^  to  fatisfy  the  creditor.,  htf 

; whole  demaQd*  which  do£tripeJj^  grounded  "^  0^  th^  c^^^tf 

of  the  ilattttes  of  Weftm.  2.  iS-Sd^^  L  (» i.i*  aQ4  i.JK.ifC)  I^ 

-€.  1 2.     An  ddvpegte.<>r  ;k^|of  ney  that  bedray  ithe  C9^^  of  ^eir 

.cUent,  or,  being  retained,  m^Q.  to^appear  at  the  t^ais  1^ 

-whf{!b*  the  caafe  mifcan'i€S|ar«  Uable-to  an  adion  on*  the  «af^ 

for  a  reparation  to'  their  tnjnr^d  client  *  (^S-).  Thcife  Is  SMb 

id  law'alwnys  an  imt)lted  ^ont^a<Slr  with  a  cphtn^on  ihnrlofepert 

to  -feci^re  his  guefts  goods. In  ."hjis . fhn ;  with^  i|  common  carrier 

'prI>argemaitef,.tobe  anfwerable  iox  the  gopds  he  carries  (7)  9 


-  '{6).lx  has  been  held*  that  an  s^&ioa <:quld  not  be  inaintaiQed 
'i^A& An  advocate  for  o^gleding  to  appqir  at  fbe  atrial,  by  whic)i 
Aa^ikW^^^  oiifparried.  The  ch'eot  muft  rely  only  upon  his  adviv 
^^eVtonour.  But  in  fucli  a  cafe  I  conceive  if  complaint  wan 
.«ii^4f^  t9;the  court  in  which  the  advocate  pradUcesj  it  would  ccn- 

furenim,  or  perhaps  difbiar  him, 

-  ,  ,f  7}  In  tht  cafe  of  Forward  v.  Phtarif,  1  T.  R*  27.  it  was  dc* 
-Ifrmined  that  the  carrier  was  liable  for  a  lofs  occafioucd  by  a  fire, 
'.which  t)K  jury  exprefsly  fo\ind  was  not  awing  to  any  negligenpe 
jop.the  par^pf  the  carrier  ^  and  I^rd  Maifsfield  declared,  that  *'<  l^ 
/!  the,jqfil9m  of  the  realm»  that  is,  by  tlie  jconuuou  law^  a  carri/cr 
y  is  in  the  nature  of  an  infurer.    It  is  laid  down,  that  he  is  liable 

<<.  for  4(very  acci^entft  except  by  the  a6l,o£Qod  or,  the  kiiig'a 
.«( .enemies.  Now  whfit  is  the  a^  of  God  ?  I  CQufider  it  to  mean 
i^  fomething  in  oppofition  to  the  ^(^  of  man«  for  every  thing  is 
^*  the  a£l  of  God  that  happens  by  &is  penniffio^  ;  every  thing, 
f!  by  his  knowledge.  But  .fb  prevent  litigation,  coilafioayand 
**  the  neccflity  of  goiog  imp  circumilances  tmpofiible  tp.  be.  uq« 
•*'  ravelled,  the  -law  pfefumes  againil  the  earner,  unlcfs  he  (hews 
}<  it  was  done  by  the  king's  enemies,  or  by  fuch'ad  as  could  not 

<  happen 


«( 
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^  liappcn  by  the  intervention  of  nattt  ts  ftormi,  Ixghtnuxgi 
^  temptfti»  If  an  anned  force  oeme  to  rob  tbe  earner  6flRe 
^  (oodi*  be  ii  Kabk ;  and  the  trqe  reifon  is,  fer  fear  h  ttmy  give 
^  toom  for  eolliifion,  that  the  nuAer  may-contrive  to  be  i^btd 
^  oa  pnrpoie  and  ihue  the  ipoQ." 

The  lainie  it  the  kw  refpoAtng  oiiricn  on  oamgaUe  riwa^ar 
dtthigh  feu,  fubjeft  to  reftraftiooa  by  twp  ^£fai.  of  pariiimeit> 
The  7  Geo.  II.  c.  15.  providca  that,  if  the  loft  aiiCtt  by  thc/Oji^ 
beaaiemcnt  or  diibonefty  of  the  pwfter  or  any  of  the .  naann^ 
in  the  fhipy  the  owner  (hall  only  be  liable  to  the  amount  of  the 
value  of  the  flup  and  freight.   iT.R.li» 

The  36  Geo.  III.  c  66.  ftOIfartha'provi^  that  tfae'fhrp 
ownerr  ihall  not  be  liable  for  a  loft  ooe^ned  by  a  robbery  or 
embezzlement  committed  by  any  perfon  whatever  without  tKfir 
pimtj  beyond  the  value  of  the  ftiip'aiid  the  Mf^:  « 

And  it  exempts  them  from  all  KabSKty  to  anfwer  for  a  loft  Oc» 
cafioned  by  fire,  and  alfo  in  the  cafe  of  a  robbery  of  ^gold^ffltor, 
•wntcbes,  and  precions  fbne0»  unleft  thfc  proprietor  declate  tOrthe 
mafteror  Aip4>wnerB  in  writing  die  mtive  and  value  of  fiick  afti* 
des.  But  ftill  many  cafes  occur,  which  the  fliip*ownai  thmkib 
hard  upon  them>  that  they  have  made  frequent  att^mpttt  but 
without  fuccefsi  to  prevail  upon  the  legiflature  to  give  t^em  filr- 
ther  relief. 

The  rate  of  carriage  being  not  only  a  compenfation  for  labour 
and  the  ezpence  incurred,  but  alfo  a  preniium  of  infurance  for  die 
fiife  delivery  of  the  goods  cntrufted  to  the  care  of  the  ciMef^he 
may  therefore  make  a  fpccial  contrafl,  tyy  gfrtng  notice  thi^he 
will  not  be  anfwerable  for  lAoney  or  otheriraluable  artidei  tJRc 
a  certain  fum  unlcfs  he  has  notice'  of  them»  and  is  paid  av  aa» 
inordinary  fum  for  the  infurance*  But  the  carrier  muft  prove 
notice  of  this  to  the  owner  of  the  goods,  in  order  to  defend  liiai> 
Jelf  in  an  a£Uon,  by  proving  that  fuch  notice  was  ilttck  up  -m  a 
iDOofpicuous  part  of  the  office,  when  the  c^wner  brought  his  goods^ 
0r  that  it  was  advertized  in  a  Newfpaper,  whkh  he  was  aceijfttiih* 
ed  to  read  1  hui  the  pradUce  is  now  fo  generd,  or  perhaps  uni* 
verfal,  with  the  proprietors  of  flage-coaches,  that  the  jury  Will 
prefume  that  the  owner  of  the  arttdc  carried  had  notid!  tipon^ke 
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lie  perfermi  his  biifiAeft  in  a  workiuaiilfte  naniM.!  ::liM4tdi 

if  tbef  Itilr  an  aak>f^oti  the  cafe  lies  taxeoover  danmet-fbr 

fuchhreadi  of  their  ge»fal  <Midcitaking.J^>.But  if  f  rmpioy  {  166  ] 

a  perfmi  la  tnnfaft  any^of  thefe.  concerns,  wbpfe  cpmmcMi 

profciiioiL  and  hufinefs  at,is  410^  dke  ^v  implies  qo  Cidi j»- 

jvr«/rWdertakipg  (,  )>}^ri.iii  ogrderjlo  cbs^ge  him  with  damyes^ 

.^J^icUJz'gKutMot  is  required.  *.AlfiPt>  ifjusi  ion-keeper^  or 

other  TiAttaUer,  hangs  out  a  fign  and  opens  bis  houfe  for  Mf- 

▼dlrrs,  it  is  aa  impltedxngageaieBt  to.entertatn  all  pefloaa 

%rho  tmfel  that  way  1  alid  upmthisi  universal  ^wiflffii^  i^ 

adtbn  im  the  caft  will  lieagaiitft  farm  for  damages,  if  he 

without  good  reafoYi  refuft^  to  admit  a  tiiavelli^'.   'If  iitfy 

one  cheats  me  with  falfe  cards  or  dice,  or  by  f^fe  Weights  »b^ 

/  meafpres,  c^  by  felling  me  one  commodfity  for  andt£eiv  aa 

.j^t^ii  on  th^  cafi?  alio  lies  againft  him.  for  damages  .upco 

the  cqatra^  which  the  law  always  implieSt  that  every  traiiC- 

aftion  is  fair  aM  hmeft  \    In  contrads  likewife  for  fales^ 

jt  is  C0D(Untly  ttoderftood  that  the  feUer  undertakes  that  the 

commodity  he  fells  is  h^s  own;  and  if  it  -proves  otherwifi^ 

im  iidioa  oa  the  cafe  lies  againft  him,  to  exafi  damages  for 

this  dteeit.    In  contraAs  for  prorifioas  it  is  always  implied 

^  that  they  are  wbolefome ;  and,  if  they  be  not,  the  fame  re* 

^•medy  may  be  had.    Alfo  if  he,  that  feUeth  any  thing,  doth 

upon  the  fale  warrant  it  to  be  good,  &eb  law  annexes  a  tacit 

contraA  to  this  warranty,  that  if  it  be  not  fo,  he  Iball  make 

^.cpmpenfation  to  the  buyer:  elfe  it  is  tm  injury  to  good  faith^ 

^  for  which  an  aftion  on  the  cafe  will  lie  to  recover  damages  S 

.^Chewarcanty  muft  be  upon  tb$  fale;  for  if  it  be  made  aft^^ 

V  JII4  00^  at  the  time  of  the  fale,  it  is  a  void  warranty « :  for  i^  is 

.;Klhea  ma^B  witbo^^t  any  confideration ;  neither  does  the  buyer 

'-    yir»«p.  54.     t«Si»n^j«l|*  *F.  N.B.  94, 

•ir..^  «V^totr.  \\\\  .  ^  Finch.  L.  iSy. 

•ar- — •••'  »         '  .-..   . — T-; ' — ' 

.Aighuft  fwijlciw  of  Jjiif^natwe*.  And  tfee  ipo\ijrt  of  common  plcM 

.have  determined,  that  if  ai  pcrfon,  who  has  Aouce  of  fuirh  coadiii 

*  iiooi,  fend9  his^oods  without  paying  the  extraordinary  premium, 

^Jie  iigMiUv  of  a.fpiudy  and, If  .they  are  lofty  he  uiall  not  recover 

^^^v^nto  the  extend  off/,  or  the  Aun  luniteo*    ^Surr.  aage. 

1  Urn,  SL  998. 
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then  take  the  goods  upon-  tUe  credit  of  the  Tensor.  Atfo  the 
warrauty  can  only  reach  to  things  in  being  at  the  time. of  the 

'   .  warranty  made,  and  not  to  thiols  in /utt/r^:  atB^  that  a  YiotCt 

is  found  at  the  buying  of  hiih  5  nbt  that  he  Wi/  ^^  founa  tivo 
years  hefice  (8).  But  if  die  vendor  Icnew  the  goods-'  to  be  an- 
fonnd,  dn'd'hath'ofcd  any  art  to  dlfguar©  ihem^i  orifthey 
are^fn  arry  (hape  different  from  u^hatfce  rsdprcTents  them  to  be 

r  *i6y  ]-to  th^  b'byer,  this  artJficfc  (hall  be -eci^itiiTent'  to  an  cxprefs 
warram^t  and  theVend^rle  aHCwcrablc.'fvir  VheiVgobdnefa'.. 
A  general  warranty  wiHnotWtcnd  ta:j^w3fJ'tfg*aTnft  defe!9fe 
thai  are  plainly  Jrtid  obvioufly  the  Objed  of  oncH  Tenfes,  w  ff 
a  hcifc  be  varraiited  pcifeftj  tond  wants  elthbr  a-taH  or  a'fi 
.csaf,.iinlfcfs  the  buyer  in  thistafe  tte  Wthd."  BiJE^ff  cioth'Jii 
wamnted  to  be  of  fuch  a  lehgtli,  ii^hetj'  iriils  not,  there  ah 
sftion  on  thef  cafe  lies'for  damages;  fot  that  cannot  be  dif« 
ceraed  by  figM;  but  oiily  by  a  coHateral  pi^^f;  'tMe  tHeafurihg 
it  \'  Alfoiif  a  hbrfe  is  >lirarranted  (otiMl  antf  he  wants  the 
fight  of  an -eye,  though  this  f(stms  to  be  the  obiefl  of  one'15 
liSnfcir,  yet  as  ih^  difcernnient  of  ftichdcfcfts  infrequently 
flsatter  of  ftill,  it  hftth  been  held  that  an  a£(}ofi  on  the  cafe 
:)ietb,  to  recover  damages  foi:  thi$  imp^fitton  ^ 


tf 


Besides  the  fperiat  adton  on  the  cafe,  there  h  alfo  a  pe^ 
cuUar  remedy,  intitledsuia£tioa  of  ^^ta^s,  to  give-danuges 
in  foipe  particular  jcafie^s  of  fraud  ;  and  principally  where  one 
man  does.ai^y  ^hinfg.in  the  name  of  anothet^i  by  .whicbhc  is 
,  ckc<fived  or  injured  ^ ;  as  if  one  brings  an  adion  in  another^s 
name,  aiid  then  jftiflt:rs  a  non-fuit,  whereby  the.plaiauflF 
comes  liabk  to  «o{ts :   or  where  one  obtaina  or  fttff< 

*  a  Roll.  Rep.  5.  '     »  F.  N.  B  95. 

*  Finch.  L.  1S9.  ^  Law  ofmfifHas,  30^ 
'  Salk.  6ii.          .           -  • 


(8)  There  feems  to  be  no  I'eafdn  or  principle,  why,  upon  a  fuf- 
i:cicqt  confideration,  ^n  cxprefs  warranty  that  a  liorfe  fhoiild  con- 
tinue foiuid  for  two  years,  fhould  not  be  valid.  Lord  Mansfield 
declared,  in  a  cafe  in  which  the  fentcnce  in  the  text  was  cited,  **  thctc 
**  ii  uo  doubt  but  you  may  waiTant  a  future  crcnt."  Doug»  joy,  * 
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fraudulent  recovery  of  lands,  teneHlentfi,  or  chattejs^  to  th« 
prejudice  of  him  that  hath  right.  As  wh^n  by  coUviQoii  the 
attorney  pf  the  tenant  makes  default  in  a  real  a&ion^or  whcK 
the  (herifiF  returns  that  the  tenant  was  fummoned  when  he 
was  not  fo,  and  in  either  cafe  he  lofes  the  land,  the  writ  of 
diceit  lies  againft  the  demandant,  and  alfo  the  attorney  or  (he 
flieriff  and  his  officers ;  to  annul  the  former  proceedings  and 
reeover  back  the  land  ^  It  alfo  lies  in  the  cafes  of  warranCf 
before-mentioned,  and  other  perfoQai  injuries  committeil 
contrary  to  good  faith  and  honefty  K  But  ^n  a£lipn  oh  ihi 
cafey  for  damages,  in  nature  of  a  ^fit  of  deceit^  is  more  ufually 
brought  upon  thefe  occafions  K  And  indeed  it  is  the  only* 
remedy  for  a  lord  of  a  manor,  in  or  out  of  amient  de<-£  *i66  ] 
mefoe,  to  reverfe  a  fine  or  recovery  had  in  the  king's  courts 
oT  lands  lying  within  his  jurifdifiion ;  whicli  would  other* 
wife  be  thereby  turned  into  frank  fee.  And  this  may'  be 
brought^  by  the  lord  againd  the  p^.rties  and  ce/luy  que  ufi  of 
fucltfine  or  iecov^ery ;  and  thereby  he  (hall  obtain  judgment 
not  only  for  damages  (which  are  ufually  remitted)  but  alfo 
to  recover  his  court,  ^nd  jurifdi£^ion  over  the.  lands,  and  to 
aniiul  the  former  proceedings  ".      . 

Thus  much  for  the  non-performance  of  contra^s  exprefs' 
or  implied;  which  includes  every  poflitile  injury  to  what  is 
by  far  the  moft  confiderable  fpecies  of  perfonal  property;  vi%^ 
that  which  confiUs  in  a£lipn  merely,  and  not  in  pofleffion. 
Which  finithes  <iur  inquiries  into  ftich  wrongs  as  may  be 
ofiered  to  perfiml  property,  with  their  feveral  remedies  bf 
fuit  or  a£tion« 

m 

•     • 

.  ■  Booth,  real  aaiont,  S51,    Raft*  •    ■  3LeT.  419. 

lint.  221  ^22.     Seepage  405.  "  Raft.   Eotr.    100.  ^*      3  Lc?.  41  j/ 

•  ^  F.N.  B.  9S.  Ltttw.  711.  749t 
>  BoMb  253.     Co.  Entr.  S^' 
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OF  INJURIES  TO  REAL  PROPERTY, 

AND    FIRST    OF    DISPOSSESSION,     OR 

OUSTER  OF  THB  FREEHOLD. 


I  COME  now  to  cpnGder  fuch  injuries  as  afie^l  diat  fpe« 
cies  of  piropcttj  which  the  laws  of  England  haye  deno- 
minated reali  as  being  of  a  more  fubftantial  and  perma* 
nent  natnre,  than  thofe  tranfitocy  xighu  of  which  perfonal 
chattels  are  the  obje&» 

Real'  injuries  then,  or  injuries  aflTefting  real  rights^  are 
principally  fix;  r.  Ouftefj  2.  TreTpafs;  3.  Nufancei 
4.  Wafte  \  5«  Sttbcradion ;    6.  Diftarbance. 

Ouster^  or  difpofleffion,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  poffeffion :  for  thereby  the  wrong- 
doer gets  into  the  aftnal  occupation  of  the  land  or  heredita* 
menti  and  obliges  him  that  hath 'a  right  to  (eek  his  legal 
rismedy ;  in  order  to  gain  poffeffion,  and  damages  for  the  in* 
jury  fuftained.  And  fuch  pufter^  or  difpoliefliony  may  either 
bcof  theyr«ftflW,  or  iAchafteh real.  Ottftcr of  tbe/w*itf 4il 
cffeAed  hy  one  of  the  following  methods,  I.  Abatement  \ 
a.  Intrufion;  3.  Diffeifin}  4.  Diftontinuance  j  5.  Defofce- 
ment.  *  All  of  which  in  their  order,  and  afterwards  their 
lei^aive  remedies^  will  be  confidcred  in  the  prefent  chapter, 

I.  And,  firft,  an  abatement  is  where  a  perfon  dies  feifed  of 
an  inheritance,  and  before  the  heir  ordevifee  enters,  a  ftrangcr 

who 
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wholustio  rif^j^^makcs  eotry^and  getspoftffioaof  the  ffcc* 
hold:  this  eotrj of  him  is  odkd  an  abatement,  aadhe  him* 
felf  is  denomimited  an  abator  *•  It  is  to  be  obfcrved  that 
this  czpreffion,  tii  abating^  which  is  deriTed  from  the  French^ 
and  fignifies  to  quaih,  beat  down,  or  deftrof,  is  ufed  by  our 
law  in  three  feafes.  The  firft,  which  feems  to  be  the  pri* 
mitite  UxSti  is  diat  of  abating  or  beating  down  a  nufance^ 
of  which  we  fpoke  in  the  beginning  of  this  book  ^ ;  and  ia 
a  like  fenfe  it  is  ufed  iif  ftatnte  Weftm«  i.  3  Edw.  I.  c.  I7« 
where  mention  is  made  of  abating  a  caftle  or  fbrtreis ;  in 
which  cafe  it  clearly  fignifies  to  pull  it  down,  and  level  it 
with  the  ground.  The  fecond  fignification  of  abatement  ia 
that  of  abating  a  writ  or  a£lion|  of  which  we  (hall  fay  more 
hereaftei; :  here  it  is  taken  figuratively,  and  fignifies  the  o?er<- 
throw  or  defeating  of  fuch  writ,  by  fome  £aal  exception  to 
it»  The  hft  fpeciea  of  abatement  is  that  we  have  now  before 
US  I  which  is  ;dfo  a  figurative  expreflion  to  denote  that  the 
rightful  pofleffiott  or  freehold  of  the  heir  or  devifee  it  over* 
thrown  by  the  rude  intervention  of  a  ftranger. 

This  abatement  of  a  firediold  is  fomeirbat  fimilar  to  an 
Immediate  oictupancy  in  a  ftate  of  neturr,  which  is  efleAed 
by  taking  ^yiAeffioo  of  the  land  the  fimie  inftant  that  the  prior 
JNCupant  by  his  death  relinquilhes  it*  But  this,  howevef 
agrecabfc  to  mrtnnd  juftice^  confidcring  man  merely  as  an 
fadividttalf  is  diametrfcally  oppofite  to  the  law  of  fociety,  and 
partiodafly  thekw  of  Enghnd :  whidi,  for  the  preferv^ioa 
of  puUic  peace,  hath  prohibited  as  far  ai  poffiUe  all  a€<(ni« 
fitions  by  mere  occupancy :  and  hath  dirtied  that  lands,  oa 
^  deadi  of  die  preftnt  pofleflbr,  Ihould  immediately  veft 
-cidier  in  fome  perfon,  exprefsly  named  and  appointed  by  the 
deceaied,  as  his  devifee ;  or,  on  de&ult  of  fuch  appointmentf 
m  inch  of  his  next  relations  as  the  law  hath  feleAed  and 
pmoted  out  as  his  natural  reprefentatiye  or  heir.  Every 
entry  therefore  of  a  mere  ftranger  by  way  of  interventioil 
between  the  anceftof  and  heir  or  perfon  next  entitled^  which 

»  flich.  L*  195*  ^  p^e  ^ 
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kecpft  the  heir  or  devifee  out  of  poflefliooi  la  t>ite  of  die  h^heft: 
ittjuiies  to  the  right  of  real  property^* 

2.  The  fecond  fpecies  of  mjury  by  oufter,  or  amotion, 
of  poiTeilioD  from  the  freehold,  is  by  intrt^ton ;  which  is  the 
entry  of  a  ftranger,  after  a,  particular  eftate  of  freehold  is  de<* 
termined,  before  him  in  remsioder  or  reVrfion,  And  it 
liappcns  where  a  tenant  for  term  of  life  dieth  feifed  of  6eruin, 
lands  and  tenements,  and  a  ftranger  entereth  thereon,  after 
liicb  death  of  the  tenant,  and  before  any  entry  of  him  in  re<? 
mainder  or  reverfion  ^*  This  entry  and  interpofition  of  the 
firanger  differ  from  an  abatement  in  this ;  that  an  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  devifee  \ 
an  intrufioa  is  always  to  the  prejudice  of  him  in  remainder  « 
or  reverfion*  For  example :  if  A  dies  feifed  of  lands  in  fee- 
fimple,  and,  before  the  entry  of  B  his  heir,  C  enters  thereon^ 
this  is  an.  abatement  \  but  if  A  be  tenant  for  life,  with  re-s 
mainder  to  B  in  fee-fimple,  and,  after  the  death  of  A,  C 
enters,  this  is  an  intrufion.  Alfo  if  A  be  tenant  for  life  oa. 
kafe  from  B,  or  his  anceftors,  or  be  tenant  by  the  curtefy, 
or  in  dower,  die  reverfion  being  veiled  in  B|  and  after  the 
death  of  A,  C  enters  and  keq>s  B  oat  of  poflCb$on,  this  i^ 
likewife  an  intrufion.  So  that  an  intrufion  is  4Wf^y^  irame# 
diately  confequent  upon  the  determination  of  a  particular 
^ftate ;  an  atMitement  is  always  oo»fe<|uent  upon  th^  defcent 
or  devife  of  an  eftate  in  fee-fimple.  And  in  either  cafe  the 
injury  is  equally  great  to  him  who(e  poi&ffion  is  defeated  b{ 
this  unlawful  Occupancy* 

i^  3-.  The  third  fpecies  of ,  injury  by  puftcr,  ^r  privation  of 
^hc  freehold,  is  by  diffeiftn. ,  DiiTeifin  is  a  wrongful  putting^ 
out  of  him  that  is  feifed  of  the  freehold  ^.  .The  two  former 
{pecies  of  injury  were  by  a  wrongful  enciry  where  the  pofleuion 
was  vacant ;  but  this  19  an  attack  upon  him  who  is  in  adlual 
ppfleflion,  and  turning  him  put  of  it.  .  Tbofe  were  an  oufter 
^oin.;^  freehold,  in  law  ;  this  is  an  oufter  from  a  freehold  la 
deed*  Difieifin  may  be  effeded  eitherincorporeal  inherit&nccs> 

•  Co.  Litt  177.  FVN.6,  40 J,  S04,  *  Co.  LitL  277:  * 
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or  incorporeal.    DiSeifin  of  things  corporeali  as  of  honfesf 
lands,  &r.  muft  be  by  entry  and  a^ual  difpoffeffion  of  the 
freehold  •  j  as  if  a  man  enters  either  by  force  or  fraud  into 
the  houfe  of  another,  and  turns,  or  at  lead  keeps,  him  or  his 
fervants  out  of  poflcflion.     Diffeifin  of  incorporeal  heredita- 
jnents  cannot  be  an  ^&uz\  difpoffeffion ;  for  the  fubjcft  itfelf 
is  neither  capable  of  aduai  bodily  poffcffion,  nor  difpoffe (lion: 
but  it  depends  on  their  refpeflivc  natures,  and  various  kinds  j 
being  in  general  nothing  more  than  a  difturbance  of  the  owner 
in  the  means  of  coming  at,  or  enjoying  them.     With  regard 
to  freehold  rent  in  particular,  our  antient  law-books  ^  n.tn- 
tion  five  methods  of  working  a  diffeifin  thereof:     i.  By  ^o«- 
ckfures  where  the  tenant  fo  enclofeth  the  hpufe  or  land^  that 
the  lord  cannot  come  to  diflrein  thereon,  or  demand  it:  2.  By 
foreflalUrf  or  lying  in  wait:  when  the  tenant  befetteth  the 
way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  af- 
frights the  leffor  from  coming :  3,  By  refcous ;  that  is,  either 
by  violently  retaking  a  diftrefs  taken,  or  by  preventing  the 
-  lord  with  force  and  arms  from  taking  any  at  all :   4.  By  r^- 
flewn  I  when  the  tenant  replevies  the  diftrefs  at  fuch  time. 
when  his  rent  is  really  due :  5.  By  denial s  which  is  when 
the  rent  being  lawfully  demanded  is  not  paid.    All/  or  any  of 
thefe  circumftances  amount  to  a  diffeifin  of  rent;  that  is,  thej 
wrongfuUy  put  the  owner  out  of  the  only  poffeffion,  of  which 
the  fubjcft- matter  is  capable,  namely,  th6  reccipl  of  it.     But 
all  thefe  difleifins,  of  hereditaments  incorporeal,"  are  only  fo 
at  the  election  and  choice  of  the  party  injured ;  if,  for  the 
fake  of  more  eafily  trying  the  right,  he  is  pleafed  to  fuppofe 
himfelf  diffeifed  s.     Otherwife,  as  there  can  be  no  adual 
difpoffeffion,  he  cannot  be  compulfively  diffeifed  of  any  in- 
corporeal hereditament. 

A>9D  fo  too,  even  in  corporeal  hereditametits,  a  man  may 
frequentfy  fuppofe  himfelf  to  be  diffeifed,  when  he  is  not  fo 
infafi,  for  the  fake  of  entitling  himfelf  to  the  more  eafy  and- 
commodious  remedy  of  an  affife  oi  novel  diffeifin^  (which  will 
be  explained  in  the  fequel  of  this  chapter,)  inftead  of  being 

•  Co.  Utt.  iSi.  •  Utt.  ^  5S8,  589.    . 
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driven  to  the  more  tedious  procefs  of  a  writ  of  entry  *•  The 
true  injury  of  compulfive  difleifin  feems  to  be  that  of  difpof- 
fefling  the  tenant,  and  fubftituting  onefelf  to  be  the  tenant  of 
the  lord  in  his  (lead ;  in  order  to  which  in  the  times  of  pure 
feodal  tenure  the  confent  or  connivance  of  the  lord,  who 
upon  every  defcent  or  alienation  perfonally  gave,  and  who 
therefore  alone  could  change,  the  fei&n  or  inveftiture,  feems 
to  have  been  confidered  as  neceflary.  But  when  in  pix)cef3  of 
time  the  feodal  form  of  alienations  wore  off^  and  the  lord  was 
no  longer  the  inftrument  of  giving  adual  feifin,  it  is  probable 
tht^c  the  lord's  acceptance  of  rent  or  fervice,  from  him  who 
had  difpoflefled  another,  might  conftitute  a  complete  diilciCn. 
Afterwards,  no  regard  ,was  had  to  the  lord's  concurrence, 
but  the  difpolTeflbr  himfelf  was  confidered  as  the  fole  diflfeifor : 
and  this  wrong  was  then  allowed  to  be  remedied  by  entry 
only,  without  any  form  of  law,  as  againft  the  difleifor  him^ 
felf ;  but  required  a  legal  procefs  againft  his  heir  or  alienee. 
And  when  the  remedy  by  aiEfewas  introduced  under Henryll, 
to  redrefs  fuch  difleilins  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remedy  indjuced 
others,  who  were  wrongfully  kept  out  of  the  freehold,  to 
feign  or  allow  themfelves  to  be  difleifcd,  merely  for  the  fake 
of  the  remedy. 

These  three  fpecies  of  injury,  abatement^  intrufton^  and 
dijeifin^  are  fuch  wherein  the  entry  of  the  tenant  ab  initio,  as 
well  as  the  continuance  of  his  pofleiEon  afterwards,  is  un- 
lawful. Biit  the  two  remaining  fpecies  are  where  the  entry 
of  the  tenant  was  at  firft  lawful,  but  the  wroiig  confills  in 
the  detaining  of  poflellion  afterwards. 

4.  Such  is,  fourthly,  the  injury  of  difcontinuance  ;  which 
happens  when  he  who  hath  an  eftate-tail,  maketh  a  larger 
eftate  of  the  land  than  by  law  he  is  entitled  to  do*" :  in  which 
cafe  the  eftate  is  good,  fo  far  as  his  power  extends  who  made 
it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoffment 
in  fee-fimple,  or  for  the  life  of  the  feoffee,  or  in  tail  i  all 
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which  are  beyond  Ws  power  to  make,  for  that  by  the  com- 
mon law  extends  no  farther  than  to  make  a  leafe  for  his  own 
life;  in  fuch  cafe  the  entry  of  the  feoffee  is  lawful  during  the 
life  of  the  feoffor ;  but  if  he  retains  the  poflbflion  after  the 
death  of  the  feofibri  it  is  an  injury,  which  is  termed  a  dif. 
continuance  \  the  antient  legal  eftate,  which  ought  to  have 
furvived  to  the  heir  in  tail,  being  goiie,  or  at  leaft  fufpended, 
and  for  a  while  difcontinued.  For,  in  this  cafe,  on  the  death 
of  the  alienors,  neither  the  heir  in  tail,  nor  they  in  remainder 
or  reverGon  expeAant  on  the  determination  of  the  eftate*tai], 
can^enter  on  and  poflefs  the  lands  fo  alienated.  Alfo,  by  the 
common  law,  the  alienation  of  an  hu(band  who  was  feifed  in 
the  right  of  his  wife,  worked  a  difcontinuance  of  the  wife's 
eftate:  till  the  ftatute  3a  Hen.  VIII.  c.  28.  provided,  that 
no  a£t  by  the  hufband  alone  (hall  work  a  difcontinuance  of, 
or  prejudice,  the  inheritance  or  freehold  of  the  wife ;  buC 
that,  after  his  death,  (he  or  her  heirs  may  enter  on  the  lands 
in  queftion.  Formerly  alfo,  if  an  alienation  was  made  by  a 
Ible  corporation,  as  a  bifliop  or  dean,  without  confent  of  the 
chapter,  this  was  a  difcontinuance  K  But  this  is  now  quite 
antiquated  by  the  difabling  ftatutes  of  i  Eliz.  c.  19.  and 
13  Eliz,  c.  lo.  which  declare  all  fuch  alienations  abfolutely 
void  ai  initio^  and  therefore  at  prefent  no  difcontinuance  can 
be  thereby  occafioned. 

5*  The  fifth  and  lail  fpecies  of  injuries  by  oufter  or  pri- 
vation of  the  freehold,  where  the  entry  of  the  prefent  tenant 
or  pofleffbr  was  originally  lawful,  but  his  detainer  is  now 
become  unlawful,  is  that  by  drforcement.  This,  in  it's  mod  ex- 
tenfive  fenfe,  is  mmen  general'tffimum  i  a  much  larger  and  more 
comprehenfive  exprcflion  than  any  of  the  former :  it  then 
fignifying  the  holding  of  any  lands  or  tenements  to  which 
another  per fon  hath  a  right  ^.  So  that  this  includes  as  well  an 
abatement,  an  intrufion,  a  difleifin,  or  a  difcontinuance,  as 
any  other  fpecies  of  wrong  whatfoever,  whereby  he  that  hath 
right  to  the  freehold  is  kept  out  of  poflelBon.  But>  as  contra- 
diftin^uiihed  from  the  former,  it  is  only  fuch  a  detainer  of  the 
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freehold,  from  him  that  bath  the  right  of  property,  but  never 
had  any  pofTeflion  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.  As  in  cafe 
where  a  lord  has  a  feignory,  and  lands  efcheat  to  him  prop^ 
itr  defeBum  fanguims^  but  the  feifin  of  the  lands  is  withheld 
from  him :  here  the  injury  is  not  abatement^  for  the  right  vefts 
not  in  the  lord  as  heir  or  devifee,  nor  is  it  inirufiony  for  it  vefts^ 
not  in  him  who  hath  the  remainder  or  reveriion ;  nor  is  it  dif" 
feifin^  for  the  lord  was  never  feifed ;  nor  does  it  all  bear  the 
nature  of  any  fpecies  of  difcontlnuance ;  but,  being  neither  of 
thefe  four,  it  is  therefore  a  deforcement  ^  If  a  man  marries  a 
woman,  and  during  the  coverture  is  feifed  of  lands,  and 
aliehes,  and  dies;  is  difltifed,  and  dies;  or  dies  in  pofTeflion  ; 
and  the  alienee,  difTeifor,  or  heir,  enters  on  the  tenements 
and  doth  not  aflign  the  widow  her  dower;  this  is  alfo  a  de- 
forcement to  the  widow,  by  withholdtpg  lands  to  which  (he 
hath  a  right*".  In  like  manner,  if  a  man  leafe  lands  to  ano- 
ther for  term  of  years,  or  for  the  life  of  a  third  perfon,  and 
the  term  expires  by  furrendcr,  ciHux  of  time,  or  death  of  the 
cejlnj  que  vie ;  and  the  lefiee  or  any  (Iranger,  who  was  at  the 
expiration  of  .the  term  in  pofleffion,  holds  over,  and  refufes 
to  deliver  the  pofieflion  to  him  in  remainder  or  reverfion,  this 
is  likewife  a  deforcement".  Deforcements  may  alfo  arife 
upon  the  breach  of  a  condition  in  law ;  as  if  a  woman  gives 
lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her,  and 
he  will  not  when  thereunto  required,  but  continues  to  hold' 
the  lands:  thj^  is  fuch  a  fraud  on  the  man's  part,  that 
the  law  will  not  allow  it  to  deveft  the  woman's  right  of  pof- 
feffion;  though,  his  entry  being  lawful,  it  does  diveft  the 
zCtuzl  poflelHon,  and  thereby  becomes  a  deforcements  De- 
forcements may  alfo  be^jrounded  on  the  difability  of  the  party 
deforced :  as  if  an  infant  do  make  an  alienation  of  his  lands, 
and  the  alienee  enters  and  keeps  pofTeflion  ;  now^  as  the  alien- 
ation is,  voidable  this  poiTeflion  as  againft  the  infant  (or, 
in  cafe  of  his  deceafe,  as  againil  his  heir)  is  after  avoidance 
wrongful,  and  therefore  a  deforcement  ^,  The  fame  happens, 
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when  one  of  nonfane  memory  alienes  his  lands  or  tenements^ 
and  the  alienee  enters  and  holds  pofleflioni  this  may  alfo  be 
a  deforcement  ^.  Another  fpecics  of  deforcement  is,  where 
two  perfons  have  the  fame  title  to  land,  and  one  of  them  en- 
ters and  keeps  poiTeflion  againft  the  other :  as  where  the  an- 
ceilor  dies  feifed  of  an  eftate  in  fee-fimple,  which  defcends 
to  two  (Ifters  or  coparceners,  and  one  of  them  enters  before 
the  other,  and  will  not  fuffer  her  fitter  to  enter  and  enjoy  her 
moiety j  this  is  alfo  a  deforcement '.  Deforcement  may  alfo 
be  grounded  on  the  nofi-performance  of  a  covenant  real :  as 
if  a  man,  feifed  of  lands,  covenants  to  convey  them  to  ano* 
ther,  and  neglcfts  or  refufcs  fo  to  do,  but  continues  poflef- 
lion  againft  him ;  tliis  pofieflion,  being  wrongful,  is  a  de- 
forcement ' :  whence,  in  levying  a  fine  of  lands,  the  perfon, 
againft  whom  the  fi£litious  a£tion  is  brought  upon  a  fuppofed 
breach  of  covenant,  is  called  tlie  deforciant.  And,  laftly,  by 
way  of  analogy,  keeping  a  man  by  any  means  out  of  a  free- 
hold office  is  conllrued  to  be  a  deforcement ;  though,  being 
an  incorporeal  hereditament,  the  deforciant  has  no  corporeal 
pofleffion.  So  that  whatever  injury  (withholding  the  pof- 
feffion  of  a  freehold)  is  nor  included  under  one  of  the  four 
former  heads,  is  comprized  under  this  of  deforcement. 

The  feveral  fpecies  and  degrees  of  injury  by  oujler  being 
thus  afcertained  and  defined,  the  next  confideration  is  the 
remedy:  which  is,  univeifally,  the  reftitution  oi  delivery  of 
pojfejjion  to  the  right  owner  ;  and,  in  fome  cafes,  damages  alfo 
for  the  unjuft  amotion.  The  methods,  whereby  thefe  reme- 
dies, or  either  of  them,  may  be  obtained,  are  various. 

I.  The  firft  is  that  extrajudicial  and  fummary  one,  which 
we  flightly  touched  in  the  firft  chapter  of  the  prefent  bookS 
of  entry  by  the  legal  owner,  when  another  perfon,  who  hath 
no  right,  hath  previouily  taken  pofleflion  of  lands  or  tene- 
ments. In  this  cafe  the  party  entitled  may  make  a  formal, 
but  peaceable,  entry  thereon,  declaring  that  thereby  he  takes 
pofleffion;  which  notorious- a£l  of  ownerfhip  is  equivalent  to 
a  feodal  inveftiturc  by  the  ford^  :  or  he  may  enter  on  any 

1  TiDch.  Ihid,  F.  N.  B.  aoa.  *  Sec  pag.  5, 

'  Fioch.  L.  29^  254,    F.  N,  B*  197.  »  Set  book  II.  ch,  14.  ptf.  209. 

■  F.  N.  B.  146. 

O  3  part 


175   '  Private  Boole  III. 

part  of  it  in  the  fame  county,  declaring  it  to  be  in  the  name 
of  the  whole " :  but  if  it  lies  in  diflFerent  counties  he  muft 
make  different  entries ;  for  the  notoriety  of  fuch  entry  or 
claim  to  the  pares  ox  freeholders  of  Weftmorland,  is  not  any 
notoriety  to  the  pares  or  freeholders  of  Suffex.    Alfo  if  there 
be  two  difleifors,  the  party  dilTeifed  mud  make  his  entry  on 
both;  dr  if  ^^  difleifor  has  conveyed  the  lands  with  livery  to 
two  diftind  feofiees,  entry  muft  be  made  on  boih^  :  for  a» 
their  feifin  is  diftinfl,  fo  alfo  muft  be  the  a£b  which  devefls 
that  feifin.    If  the  claimant  be  deterred  from  entering  by  me- 
naces or  bodily  fear,  he  may  make  claim^  as  near  to  the  eftate 
as  he  can,  with  the  like  forms  and  folemnities:  which  claim 
IS  in  force  for  only  a  year  and  a  day  '.     And  this  claim,  if 
it  be  repeated  once  in  the  fpace  of  every  year  and  day,  (which 
is  called  continual  claim^)  lias  the  fame  cfftQ.  with,  and  in  all 
refpe£ks  amounts  to,  a  legal  entry  >"•     Such  an  entry  gives  a 
man  feifin  %  or  puts  into  immediate  pofTeilion  him  that  hath 
right  of  entry  on  the  eftate,  and  thereby  makes  him  complete 
owner,  and  capable  of  conveying  it  from  himfelf  by  cither 
defcent  or  purchafe. 

This  remedy  by  entry  takes  place  in  three  only  cf  the  five 
fpecicft  of  oufter,  viz.  abatement,  intrufion,  and  difltifin  *  : 
for,  as  in  thefe  the  original  entry  of  the  wrongdoer  was  un- 
lawful, they  may  therefore  be  remedied  by  the  mere  entry  of 
him  who  hath  right.  But,  upon  a  difcontinu^^nce  or  de- 
forcement, the  owner  of  the  eftate  cannot  enter,  but  is  driven 
to  his  aflion:  for  herein  the  original  entry  being  lawful,  and 
thereby  an  apparent  right  of  pofleflion  being  gained,  the  law 
.  will  not  fuffer  that  right  to  be  overthrown  by  the  mere  aA  or 
entry  of  the  claimant.  Tet  a  man  may  enter  ^  on  his  tenant 
by  fufferance :  for  fuch  tenant  hath  no  freehold,  but  only  a 
bare  pofTeilion  ;. which  may  be  defeated,  like  a  tenaticy  at 
will,  by  the  mere  entry  of  the  owner.  But  if  the  owner 
thinks  it  more  expedient  to  fuppofe  or  admit'  fuch  tenant  to 
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have  gained  a  tortious  freehold^  he  is  then  remediable  hj 
writ  of  entrji  ad  terminum  qui  praeteriit. 

On  the  other  hand,  in  cafe  of  abatement,  intrufion,  or  dif- 
feiGn,  where  entries  are  generally  lawful,  this  right  of  entry 
may  be  tolled^  that  is,  taken  away,  by  defcent.    Defcents, 
which  take  away  entries '^y  are  when  any  one,  feifed  by  any 
means  whatfoever  of  the  inheritance  of  a  corporeal  heredita- 
ment, dies,  whereby  the  fame  defcends  to  his  heir  :    in  this 
cafe,  however  feeble  the  right  of  the  anceftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  is 
taken  away ;  and  he  cannot  recover  pofleilion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  adion  to  gain 
a  legal  feifin  of  the  eftate.     And  this,  firft,  bccaufe  the  heir 
comes  to  the  eftate  by  a<^  of  law,  and  not  by  his  own  zOt ; 
the  law  therefore  proteds  his  title,  and  will  not  fuffer  his 
poflelEon  to  be  devefted,  till  the  claimant  hath  proved  a  better 
right.     Secondly,  becaufe  the  heir  may  not  fuddenly  know 
the  true  ftate  of  his  title ;  and  therefore  the  law,  which  is 
ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch  claimant 
as  negle£led  to  enter  on  the  anceftor,  who  was  well  able  to 
defend  his  title  ;  and  leaves  the  claimant  only  the  remedy  of 
an  action  againft  the  heir  *•     Thirdly,  this  was  admirably 
adapted  to  the  military  fpirit  of  the  feodal  tenures,  and  tended 
to  make  the  feudatory  bold  in  war*,  (ince  his  children  could 
not,  by  any  mere  entry  of  another,  be  difpoifefled  of  the. 
lands  whereof  he  died  feifed.    And,  laftly,  it  is  agreeable  to 
the  diiSates  of  reafon  and  the  general  principles  of  law. 

For,  in  every  complete  title'  to  lands,  there  are  two 
things  necefTary ;  the  pofleffion  or  feifin,  and  the  right  or 
property  therein  ' :  or,  as  it  is  exprefled  in  Fleta,  juris  it 
feifmae  conjun^io  ^.  Now,  if  the  poiTeflion  be  fevered  from 
the  property,  if  A  has  the  Jus  proprietatis^  and  B  by  fome  un. 
lawful  means  has  gained  poflel&on  of  the  lands,  this  is  an 
injury  to  A  ^  for  which  the  law  gives  a  remedy,  by  putting 
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him  in  pofleOion,  but  does  it  by  dificrent  means  according  to 
the  circumftances  of  the  cafe.  Thus,  as  B,  who  was  him- 
felf  the  wrongdoer,  and  hath  obtained  the  poflcffion  by  either 
fraud  or  force,  hath  only  a  bare  or  naked  poffeffion^  witliout 
any  (hadow  of  right ;  A  therefore,  who  hath  both  the  right 
of  property  and  the  right  of  pofleflion,  may  put  an  end  to  his 
title  at  once,  by  the  fummary  method  of  entrj.  But,  if  B 
the  wrongdoer  dies  fcifed  of  the  lands,  then  B's  heir  advances 
one  (lep  farther  towards  a  good  title  :  he  hath  not  only  a^jr« 
poil'eflion,  but  alfo  an  appartnty'ttj  pojjejftonify  or  right  of  pof- 
feflion.  For  the  law  prefumes,  that  the  pofleflion,  which  is 
tranfmitted  from  the  anceftor  to  the  heir,  is  a  rightful  pof« 
fefllon,  until  the  contrary  be  (hewn :  and  therefore  the  mere 
entry  of  A  is  not  allowed  to  evid  the  heir  of  B  ;  but  A  is 
driven  to  his  adiion  at  law  to  remove  the  pofr<;flion  of  the 
heir,  though  his  entry  alone  would  have  difpofleffed  the  an^ 
pcftor. 

So  that  in  general  it  appears,  diat  no  man  can  recover  pof« 
ftflion  by  mere  entry  on  lands,  which  another  hath  by  defcent, 
Yet  thi$  rule  hath  fome  exceptions  ^,  wherein  thofe  reafona 
ceafe,  upon  which  the  general  do&rine  is  grounded  ;  efpe- 
cially  if  the  claimant  were  under  any  legal  difabilitics,  during 
the  life  of  the  anceftor,  either  of  infancy,  coverture,  impri^ 
fonment,  infanity,  or  being  out  of  the  realm  :  in  all  which 
cafes  there  is  no  negle£l  or  laches  in  the  claimant,  and  there-f 
fore  no  defcent  fliall  bar,  or  take  away  his  entry  ^.  And  this 
title  of  talcing  away  entries  by  defcept,  is  ftill  farther  nar- 
rowed by  the  ftatute  32  Hen.  VIIL  c  33.  which  ena£ts,  that 
if  any  perfon  difleifes  or  turns  another  out  of  potiAtion,  no 
defcent  to  the  heir  of  the  difTeifor  (hall  take  away  the  entry  of 
him  that  has  right  to  the  land,  unlefs  the  difTcifor  had 
peaceable  po(le(rion  five  years  next  after  the  diiTeifin.  But  the 
ftatute  extendeth  not  to  any  feoffee  or  donee  of  the  difTeifor, 
mediate  or  immediate  ^ :  becaufe  fuch  a  one  by  the  genuine 
feodal  conftitutions  always  Qame  into  the  tenure  folemnly 

'  See  the  particalar  cafes  mentioned    Isw  of  termreu 
by  Littleton,  b.  3.cb.  6.  the  prineiples        ^^Co.  Litt.  246* 
pf  which  are  well  cxpUtncd  10  CilhrtU        '  Ibid,  %^^, 
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and  with  the  lord's  concurrence,  by  adual  delivery  of  feifin, 
that  18,  open  and  public  invediture.  On  the  other  hand,  it  is 
enafied  by  the  ilatute  of  limitations,  21  Jac.  I.  c.  16.  that  no 
entry  (hall  be  made  by  any  man  upon  lands,  unlefs  within 
twenty  years  after  his  right  (hail  accrue.  And  by  ftatutc 
4  &  5  Ann.  c.  16.  no  entry  fliall  be  of  force  to  fatisfy  the 
faid  (latute  of  limitations,  or  to  avoid  a  fine  levied  of  lands, 
unlefs  an  a£lion  be  thereupon  commenced  within  one  year 
after,  and  profecuted  with  eire£l. 

Upon  an  oufter,  by  the  difcontinuance  of  tenant  in  tail, 
we  have  faid  that  no  remedy  by  mere  entry  is  allowed  ;  but 
that,  when  tenant  in  tail  alienes  the  lands  entailed,  this  takes 
away  the  entry  of  the  ifiue  in  tail,  atid  drives  him  to  his  a£lion 
at  law  to  recover  the  poffcdion  °.  For,  as  in  the  former 
cafes  the  law  will  not  fuppofe,  without  proof,  that  the  an- 
ceftor  of  him  in  pofleflion  acquired  the  eflate  by  wrong ;  and, 
therefore,  after  five  years  peaceable  poireflion,  and  a  defccnt 
caft,  will  not  fufFer  the  poireflion  of  the  heir  to  be  difturbed 
by  mere  entry  without  a£kion ;  fo  here,  the  law  w^ill  not  fup- 
pofe the  difcontinuor  to  have  aliened  the  eftate  without  power 
fo  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  a£lion  at 
law,  and  permits  not  his  entry  to  be  lawful  Befides,  the 
alienee,  who  came  into  poflefFion  by  a  lawful  conveyance, 
which  was  at  lead  good  for  the  life  of  the  alienor,  hath  not 
only  a  bare  pofleflion,  but  alfo  an  apparent  right  of  pofleflion  ; 
which  is  not  allowed, to  be  devefl:ed  fay  the  mere  entry  of  the 
claimant,  but  continues  in  force  till  a  better  right  be  (hewn, 
and  recognized  by  a  legal  determination.  And  fomething 
alfo  perhaps,  in  framing  this  rule  of  law,  may  be  allowed  to 
the  inclination  of  the  courts  of  juflice,  to  go  as  far  as  they 
could  in  making  eflates-tail  alienable,  by  declaring  fuch  alien* 
ations  to  be  voidable  only  and  not  abfolutely  void. 

In  cafe  of  deforcements  alfo,  where  the  deforciant  had  ori- 
ginally a  lawful  poiTeflion  of  the  land,  but  now  detains  it 
wrongfully,  he  ftill  continues  to  have  the  prefumptive  j^r/mtf 

"  Co.  Litt.  325* 
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facie  evidence  of  right  \  that  is,  poflefljon  lawfully  gained. 
Which  pofTeflion  ftiall  not  be  overturned  by  the  mere  entrf 
of  another;   but  only  by  the  demandant's  (hewing  a  better 

flight  in  a  courfe  of  law. 

This  remedy  by  entry  mull  be  purfued,  according  to  fta- 
tute  5  Ric.  11.  ft.  I.  c.  8.  in  a  peaceable  and  eafy  manner ; 
and  not  with  force  or  ftrong  hand.  For,  if  one  turns  or 
keeps  another  out  of  poiTeiCon  forcibly,  this  is  an  injury  of 
both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by 
immediate  rcftitution  ;  which  puts  the  antient  pofleflbr  in 
fiatu  quo  :  the  criminal  injury,  or  public  wrong,  by  breach 
of  the  king's  peace,  is  put>i(hed  by  fine  to  the  king.  For  by 
the  ftatute  8  Hen.  VI.  c.  9.  upon  complaint  .made  to  any 
jufticeof  the  peace,  of  a  forcible  entry,  with  ftrong  hand,  on 
lands  or  tenements ;  or  a  forcible  detainer  after  a  peaceable 
entry  ;  he  ftiall  try  the  truth  of  the  complaint  by  jury,  and, 
upon  force  found,  Qiall  reftore  the  pofTeflion  to  the  party  fo 
put  out :  and  in  fuch  cafe,  or  if  any  aiienati«>n  be  made  to 
defraud  the  pofleflbr  of  his  right,  (which  is  like  wife  declared 
to  be  abfolutely  void,)  thcofiendcr  ftiall  forfeit,  for  the  force 
found,  treble  damages  to  the  party  grieved,  and  making  fine 
and  ranfom  to  the  king.'  But  this  does  not  extend  to  fuch  ai 
endeavour  to  keep  poflrcffion  manuforii^  after  three  years  peace- 
able enjoyment  of  either  themfelves,  their  anceftors,  or  thofe 
under  whom  they  claim  ;  by  a  fubfequent  claufe  of  the  fame 
itatute,  enforced  by  ftatute  31  £liz.  c.  1 1. 

II.  Thus  far  of  remedies,  where  the  tenant  or  occupier 
of  the  land  hath  gained  only  a  mere  poffejfian^  and  no  apparent 
fiiadow  of  right.  Next  follow  another  clafs,  which  are  in 
ufe  where  the  tiileof  the  tenant  or  occupier  is  advanced  one 
ftep  nearer  to  perfedion  ;  fo  that  he  hath  in  him  not  only  a 
bare  pofleflion,  which  may  be  dcftroyed  by  a  bare  entry,  but 
alfo  an  apparent  right  of  pojfefflon^  which  cannot  be  removed 
*  but  by  ordedy  courfe  of  law  *,  in  the  procefs  of  which  it  muft 
be  ftiewn  that  though  he  hath  at  prefent  poflTeflionand  therefore 

hath 
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hath  the  prefumptive  riglit,  yet  there  is  a  right  of  poflellion, 
fupcrior  to  his  redding  in  him  who  brings  the  a£lion. 

These  remedies  arc  either  by  a  writ  ofentrj^  or  an  ajftfa: 
which  are  anions  merely  poffajfory  :  ferving  only  to  regain 
that  pofleffion,  whereof  the  demandant  (that  is,  he  who 
fues  for  the  land)  or  his  anceflors  have  been  unjuftly  de- 
prived by  the  tenant  or  poiTefTor  of  the  freehold,  or  thofe 
under  whom  he  claims.     They  decide  nothing  with  refpe£b 
to  the  right  &f  property :  only  relloring  the  demandant  to  that 
Hate  or  fituation,  in  which  he  was  (or  by  law  ought  to  have 
been)  before  the  difpofleffion  committed.    But  this  without 
any  prejudice  to  the  right  of  owncrfhip  ;  for,  if  the  difpoflcf- 
for  has  any  legal  claim,  he  may  afterwards  exert  it,  notwith- 
ftanding  a  recovery  againft  him  in  thefe  pofTeflbry  a^lions. 
Only  the  law  will  not  fufFer  him  to  be  his  own  judge,  and 
cither  take  or  maintain  poiTeflion  of  the  lands,  until  he  hath 
recovered  them  by  legal  means* :  rather  prefuming  the  right 
to  have  accompanied  the  antient  feifin,  than  to  refidc  in  one 
who  had  no  fuch  evidence  in  his  favour. 

I,  The  firft  of  thefe  poffeflTory  remedies  is  by  writ  of  entry  g 
which  is  that  which  difproves  the  title  of  the  tenant  or  poflef- 
for,  by  (hewing  the  unlawful  means  by  which  he  entered  or 
.  continues  poflefEon  **.     The  writ  is  dire£^ed  to  the  (herifF, 
requiring  him  to  '<  command  the  tenant  of  tiie  land  that  he 
*•  render  (in  LMin^  praecipe  quod  reddat  J  to  the  demandant  the 
<*  land  in  queftion,  which  he  claims  to  be  his  right  and  in- 
*<  heritancc  \  and  into  which,  as  he  faith,  the  faid  tenant  had 
«  not  entry  but  by  (or  after)  a  difiliGn,  intruCon,  or  the  like, 
<<  made  to  the  faid- demandant,  within  the  time  limited  by 
'<  law  for  fuch  a£lions :  or  that  upon  refufal  he  do  appear  in 
"  court  on  fuch  a  day,  to  Ihew  wherefore  he  hath  not  done 
•*  it '."       This    is    the    original    procefs,     the    praecipe^ 
upon  which  all  the  reft  of  the  fuit  is  grounded :  wherein 
it  appears,  that  the  tenant  is  required,  either  to  deliver 


•  Mirr.  c«  4.  §  24.  f  Su  voL  H.  append.  N*  V.  §  u 

*  Flu€h,L.ft6i. 
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feifin  of  the  lands^  or  to  (hew  caufe  why  he  will  not.  This 
taufe  may  be  cither  a  denial  of  the  fa£t,  of  having  entered  by 
or  nnder  fuch  means  as  are  fuggefted,  or  a  juftification  of  his 
ci\try  by  reafon  of  title  in  himfelf  or  in  thofe  under  whom  he 
makes  claim  :  whereupon  the  poiTef&on  of  the  land  is  award* 
cd  to  him  who  produces  the  cleareft  right  to  poiTcfs  it. 

In  our  antient  books  we  find  frequent  mention  of  the  de^ 
grees  within  which  writs  of  entry  are  brought.  If  they  be 
brought  againft  the  party  himfelf  that  did  the  wrong,  then 
they  only  charge  the  tenant  himfelf  with  the  ittjury  j  <<  non 
••  habult  Ingrejfum  nift  per  intrufiotiem  quam  ipfe  fait ;"  But 
if  the  intruder,  diflTeifor,  or  the  like,  has  made  any  alienation 
of  the  land  to  a  third  perfon,  or  it  has  defcendcd  to  his  heir, 
that  circumftance  mud  be  alleged  in  the  writ,  for  the  a£lion 
mud  always  be  brought  againft  the  tenant  of  the  land  ;  and 
the  dcfe£l  of  his  pofleflbry  title,  whether  ariCng  from  his 
own  wrong  or  that  of  thofe  under  whonvhe  claims,  mull 
be  fet  forth.  One  fuch  alienation  or  dcfcent  makes  the 
firft  '^  degree,  which  is  called  the  />rr,  bccaufe  then  the  form 
of  a  writ  of  entry  is  this ;  that  the  tenant  had  not  entry 
but  bj  the  original  wrongdoer,  who  alienated  the  land,  or 
from  whom  it  defcended,  to  him  :  **  mn  habuit  ingrejfum 
•*  nift  per  Guilielmum^  qui  fe  in  illud  intrufu^  et  illud  tenenti 
•*  dimiftt '."  A  fecond  alienation  or  defceiit  makes  another 
degree  called  the  per  and  cui ;  becaufc  the  form  of  a  writ  of 
entry,  in  that  cafe,  is,  that  the  tenant  had  not  entry,  but 
hj  or  under  a  prior  alienee,  to  whom  the  intruder  demifed 
It ; . "  non  haluit  ingreffum^  nift  per  Ricardum,  cui  Gtiilielmus 
"  illud  dimiftt^  qui  Je  in  illud  intruftt  ■."  The  fe  degrees  thus 
ftate  the  original  wrong,  and  the  title  of  the  tenant  who  • 
claims  under  fuch  wrong.  If  more  than  two  degrees  (that 
is,  two  alienations  or  defcents)  were  pad,  there  lay  no  writ 
of  entry  at  the  common  law.  For,  as  it  was  provided,  for  the 

^Flml:.   L.  161.    Booth  indeed  (of  the /er  and  r mi*.     But  the  difference  it 

ff al  a£lion».  1 71. )  makes  ihe  firft  degree  jmmaterial. 

to  confift  in  the  original  wrong  done,  »"  Booth.  i8f. 

the  reload  ia  tbc/<r,  and  the  tbixd  ia  *  Fiach.  L.a63.  F.N.B.xo3,so4« 

quietnefs 
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qaietnefs  of  men's  inheritances,  that  no  one,  even  though 
he  had  the  true  right  of  pofTefiion,  (hould  enter  upon  him 
who  had  the  apparent  right  by  defcent  or  otherwife,  but  he 
was  driven  to  his  writ  of  entry  to  gain  poiTeffion  }  fo,  after 
more  than  two  defcents  or  two  conveyances,  were  pafled,  the 
demandanti  even  though  he  had  the  right  both  of  pofleffion 
and  property,  was  not  allowed  this  pojpj/bry  adion  ;  but  was 
driven  to  his  writ  of  rights  a  long  and  final  remedy,  to  punifli 
his  negleA  in  not  fooner  putting  in  his  claim,  while  the  de- 
grees fubfided,  and  for  the  ending  of  fuits,  and  quieting  of 
all  controverfics  ^  But  by  the  ftatute  of  Marlbridge^ 
52  Hen.  III.  c.  30.  it  was  provided,  that  when  the  number 
of  alienations  or  defcents  exceeded  the  ufual  degrees,  a  new 
writ  (hould  be  allowed  without  any  mention  of  degrees  at  alL 
And  accordingly  a  new  writ  has  been  framed,  called  a  writ 
of  entry  in  the  peft^  which  only  alleges  the  injury  of  the 
wrongdoer,  without  deducing  all  the  intermediate  title  from 
him  to  the  tenant :  dating  it  in  this  manner ;  that  the  te- 
nant had  not  entry  unlefs  after^  or  fubfequent  to,  the  oufter 
or  injury  done  by  the  original  difpofleffor ;  <*  n9n  hahuU 
^  ingnjfum  niji  poll  intrujionem  quam  Guilielmus  in  illmd 
*'  feciti^  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  muft  participate  of 
the  fame  wrong.  Upon  the  latter  of  thefe  writs  it  is  (the 
writ  of  entry  fur  dijfetfm  in  the  poft)  that  the  form  of  our 
common  recoveries  of  landed  eftates  v  is  ufually  grounded  ; 
which,  we  may  remember,  were  obfervcd  in  the  preceding 
volume  "  to  be  fiflitious  a£tions  brought  againft  the  tenant 
of  the  freehold  (ufually  called  the  tenant  to  the  praecipe^  or 
writ  of  entry)  in  which  by  coUufion  the  demandant  recovers 
the  land. 

This  remedial  inftrument,  of  writ  of  entry,  is  applicable 
to  all  the  cafes  of  oufter  before-mentioned,  except  that  of  dtf- 
continuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
^ffignang  any  dower  to  the  widow  within  the  time  limited  bj 

*  1  Inft.  153.  «  Book  11.  ch.  ij. 

T  See  book  J  I.  append.  N<^V. 

15  law; 


i8j  Private  Book  III; 

law  ^  for  which  (he  has  her  remedy  by  writ  of  dower  unde 
nihil  habef^.  But  if  (he  be  deforced  of  part  only  of  her 
dowery  (he  cannot  then  fay  that  nihil  habets  and  therefore  (he- 
may  have  recourfe  to  another  a£lion>  by  writ  of  right  of 
Jav/er :  which  is  a  more  general  remedy,  extending  either  to 
'part  or  the  whole ;  and  is  (with  regard  to  her  claim)  of  the 
fame  nature  as'  the  grand  writ  of  right,  whereof  we  (hall  pre* 
fently  fpeak,  is  with  regard  to  claims  in  fee-(imple  \  Qa 
the  other  hand,  if  the  heir  (being  within  age)  or  his  guar* 
dian,  a{rign  her  more  than  (he  ought  to  have,  they  may  be 
remedied  by  a  writ  of  admeafurement  of  dower  ^.  But  in  ge- 
neral the  writ  of  entry  is  the  univerfal  remedy  to  recover  pof* 
fcflion,  when  wrongfully  withheld  from  the  owner.  It  were 
therefore  endlefs  to  recount  all  the  feveral  divifions  of  writs  of 
entry,  which' the  difK^rent  circumdances  of  the  refpedive  de* 
mandants  may  require,  and  which  are  furni(hed  by  the  laws 
of  England  ' :  being  plainly  and  clearly  chalked  out  in  that 
moft  antient  and  highly  venerable  collection  of  legal  forms* 
the  regtftrum  omnium  brevium^  or  regider  of  fuch  writs  as  are 
fuable  out  of  the  king's  courts,  upon  which  Fitzherbert'a 
natura  brevium  is  a  comment  \  and  in  which  every  man  who 

V  F.  N.  B.  14.7.  aliened  her  eftate.   4.  The  writ  a/ com- 

*  Jhld.  i6«  munemligtm:  (/W.  X07.)  for  tlie fever* 
y  F.  N.  B.  X4.8.     Finch.   L.  314.      fioner,  after  the  alienaiioo  tod  death  of 

S<at«  Weftm.  «•  13  Bd.  I.  c.  7.  the  particular  tenant  fax  life.     5*  The 

*  See  Bra  Aon.  /.  4.  /r.  7.  r.  6.  VfrUs  in  cafu  provifo  znd  in  corfimJi  eafu : 
f  4.  Brittofl.c.  114.  fbi.  264.  The  f/^u/.  105, 206.)  which  lay  not  4^ ^mv- 
moft  ufual  were,  i.  The  writs  of  entry  munem  legem,  but  are  given  by  ftat.Gloc* 
fur  Jijeijin,  and  ofintrtjion  :  (F.  N.  B«  6  Edw.  I.  c.7.  and  Weftm*ft.  13  Edw. 
191. 203.Which  are  brought  to  remedy  J.  c.  24.  for  the  reverfioner  after  tlie 
cicherof  thofefpedeaofoufter,.  a.  The  al'enation,  but  during  the  life,  of  th« 
Viitt  Qidumfrit  infra  aetjtem,  and  dum  tenant  ift  dower  or  ether  tenant  for  life. 
fuitnon  cem^  mentis :  (Ibid,  x  92.  202.)  6.  The  writ  ad  terminum  qui  praeteriit  : 
which  lie  for  a  perfon  of  full  age,  or  one  (Rid.  20 x.)  for  the  reverfioner,  when 
who  hath  recovered  his  underftandingi  the  poffeffion  is  withheld  by  the  leflee 
after  having  (when  under  age  or  infime)  or  a  ftranger,  after  the  detetminatioii 
•fiened  hit  Uodt^  or  for  the  hdrs  of  of  a  leafe  for  yeart.  7.  The  writ 
fttcb alienor*  3.  The  writs  of  eiti  in  cat^amatrimonttpraeUeutii:(Jkid.%o$,) 
mtatwnd  CMS  ante  Svortium:  (Uid,  193.  for  a  woman  who  gtveth  land  to  a 
204.)  for  a  woman,  when  a  widow  or  man  in  fee  or  for  life,  to  the  intent 
^vorcedy  whofe  hufltand  during  the  co*  that  he  may  marry  her,  and  he  doth 
vcrture  (eni  in  vitafya,  stel  cta  ante  <ft-  not.  And  the  like  in  cafe  of  other  de- 
^mtmrnt  ifja  €9Mtradiccre  utapotuitj  hath  forcemeots, 

is 
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is  injured  will  be  fure  to  find  a  method  of  relief,  exadly 
adapted  to  his  own  cafe,  defcribed  in  the  compafs  of  a  few 
lines,  and  yet  without  the  omiffion  of  any  material  circum- 
ftance.  So  that  the  ^ife  and  equitable  prpvifion  of  the  ila- 
tute  Weftm.  2.  13  Edw.  I.  c.  24*  for  framing  new  writs 
when  waotedy.is  almoft  rendered  ufelefs  by  the  very  great 
perfe£iion  of  the  antient  forms.  And  indeed  I  know  not 
whether  it  is  a  greater  credit  to  our  lawsj  to  have  fuch  a 
provifion  contained  in  them,  or  not  to  have  occafion,  or  at 
leaft  very  rarely,  to  ufe  it. 

In  the  times  of  our  Saxon  anceftors,  the  right  of  poflcf- 
fion  feems  only  to  have  been  recoverable  by  writ  of  entry ' ; 
which  was  then  ufually  brought  in  the  county  court.  And 
it  is  to  be  obferved,  that  the  proceedings  in  thefe  adions 
were  not  then  fo  tedious,  when  the  courts  were  held,  and 
.  procefs  iifued  from  and  was  returnable  therein  at  the  end  of 
cyery  three  weeks,  as  they  became  after  the  conqucft,  when 
all  caufcs  were  drawn  into  the  king's  courts,  and  procefs 
ilTued  only  from  term  to  term ;  which  was  found  exceeding 
dilatory,  being  at  leaft  four  times  as  flow  as  the  other.  And 
hence  a  new  remedy  was  invented  in  many  cafes,  to  do  juf- 
tlce  to  the  people,  and  to  determine  the  pofTeilion  in  the  pro- 
per counties,  and  yet  by  the  king's  judges.  This  was  the 
remedy  by  ajftfey  which  is  called  by  ftatute  Weftm,  2. 
13  Edw.  I.  c.  1^.  feftinum  nmedium^  in  comparifon  with  / 
that  by  a  writ  of  entry }  it  not  admitting  of  many  dilatory  ' 
pleas  and  proceedings,  to  which  other  real  ad^ions  are  fub- 
jca  \ 

2.  The  writ  of  ajpfe  is  faid  to  have  been  invented  by 
,  Glanvil,  chief  juftice  to  Henry  the  fecond  ^ ;  and,  if  fo,  it 
feems  to  owe  it's  introdu£lion  to  the  parliament  held  at 
Northampton,  in  the  twenty*fecond  year  of  that  prince's 
reign }  when  juftices  in  eyre  were  appointed  to  go  round  the 
kingdom  in  order  to  take  thefe  aflifes  :  and  the  aflifes  them- 
fclvcs  (particularly  thofc  of  mort  ifanceftor  and  novel  dtffiifinj 

•  OUIk  Ten.  41.  «  Mirron  c,  a.  %  %$, 

were 
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were  clearly  pointed  out  and  defcribed  '•  As  a  writ  of  entry 
IS  a  real  aflion,  which  difproves  the  title  of  the  tenant  by 
ihewing  the  unlawful  commencement  of  his  pofleffion ;  fo  an 
affife  is  a  real  adtion,  which  proves  the  title  of  the  demandant 
merely  by  (hewing  his,  or  his  anceftor's,  poilelEon  ^ :  and 
thefe  two  remedies  are  in  all  other  refpeds  fo  totally  alike, 
that  a  judgment  or  recovery  in  one  is  a  bar  againft  the  other; 
ib  that  when  a  man's  pofleflion  is  once  eftabiifhed  by  either 
of  thefe  poflcflbry  a£lionS|  it  can  never  be  difturbed  by  the 
fame  antagonid  in  any  other  of  them.  The  word  aJjSfe  is 
derived  by  fir  Edward  Coke '  from  the  Latin  ajjideo^  to  fit 
together ;  and  it  fignifies,  originally^  the  jury  who  try  the 
caufe,  and  fit  together  for  that  purpofe.  By  a  figure  it  is 
now  made  to  fignify  the  court  or  jurifdiflion,  which  fum- 
mons  this  jury  together  by  a  commifliion  of  aflife,  or  adajftfas 
capiendas :  and  hence  the  judicial  aflemblies  held  by  the 
king's  commiflion  in  every  county,  as  well  to  take  thefe  writs 
of  aflife,  as  to  try  caufes  at  niftprius^  are  termed  in  common 
ipeech  the  ojjifeu  By  another  fomewhat  fimilar  figure,  the 
name  of  affife  is  alfo  applied  to  this  adlion,  for  recovering 
poflTelfion  of  lands :  for  the  reafon,  faith  Littleton  <[,  why 
fuch  writs  at  the  beginning  were  called  affifcs,  was,  for  thaf 
in  thefe  writs  the  (heriff  is  ordered  to  fummon  a  jury,  or 
aflife ;  which  is  not  ezprefled  in  any  other  original  writ  ^» 

This  remedy,  by  writ  of  aflife,  is  only  applicable  to  two 
fpecies  of  injury  by  oufter,  viz,  abatement y  and  a  recent  or 
novel  dijfeifitt.  If  the  abatement  happened  upon  the  death  of 
the  demandant's  father  or  mother,  brother  or  fi  fler,  uncle  or 
aunty  nephew  or  niece,  the  remedy  is  by  an  aflife  of  tnort 
danceftor^  or  the  death  of  one's  anceftor.    This  writ  diredls 

'  §  9«  5t  d(,mmafeoJi  negat  bMtredU  a  tempvrt  fuo  dominux  rex  vtmt  m  Am* 

hui  dtfunSt  i^Jmcm  t]ufdtm  ftodi^  juftU  gFiam  proximo  pofi  facm  foBam  mm 

tiarii  domin'i  regit faciarJ  inde fieri  recog-  tpfttm  et  regemfilhimjuum*  (Spelin.C^dL 

i^tkfiemferxti  hgalet  homines,  qualm  fat*  3  30. ) 
JinamdifimBMtindeMuU,  diequ^fuit  •  Finch.  L«  284* 

vk/us  et  mcrtuMS  I  et^ficutrecognitumfu-  ^  i  Inft.  153, 

nitf  ita  bueredihus  ejus  reJHtuant,  §10.  >  ^  1^^. 

yufiitiar'n  dcmra  rtgts  fadant fieri  receg^  *  Co,  LiCt*  f  59« 

mt'mnem  de  dijfaifinis  faff  is  Juper  ajijdm, 

the 
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the  (hertff  to  fammon  a  juty  oc.aCife,  who.  Iball  view  the  land 
in  queftion,  and  recognize  whether  fuch  anceftor  were  feifed 
thereof  on  the  day  of  his  deaths  and  whether  the  demandant 
be  the  next  heir  ^ :  fooa  after  which,  the  judges  come  down 
by  the  ktng^s  commiffion  to  take  the  recognition  of  ai&fe : 
when,  if  thefe  points  are  found  in  the  affinnative,  the  law  im- 
mediately trahsfers  the  pofleiEon  from  the  tenant  to  the  de- 
mandant. If  the  abatement  happened  on  the  death  of  one's 
grandfather  or  grandmother,  then  an  aflife  of  muni  iTancefior 
no  longer  lies/  but  a  writ  of  ayle^  or  dt  avo  :  if  on  the  death 
of  the  great  grandfather  or  great  graiidmother,  then  a  writ 
of  btfayle^  or  de  proavo :  but  if  it  amounts  one  degree  higher, 
to  the  trefayley  or  grandf ather^s  grandfather,  or  if  the  abate* 
ment  happened  upon  the  death  of  any  collateral  relation,  other 
.than  thofe  before-mentioned,  the  writ  is  called  a  writ  of 
cofirMgif  or  di  confanguineo  K  And  the  fame  points  (hall  be 
inquired  of  in  all  thefe  afllons  anceftnl^  as  in  an  aflife  of 
wiori  d^ anceftor :  they  being  of  the  very  fame  nature ' :  though 
they  differ  in  this  point  of  form,  that  thefe  anceftret  writs 
(like  all  other  writs  oi praecipe)  exprefsly  aflert  a  title  in  th^ 
demandant,  (vi%,  the  feifln  of  the  ahceftor  at  his  death,  and 
his  own  right  of  inheritance,)  the  aflife  aflerts  nothing  dire£ily, 
but  only  prays  an  inquiry  whether  thofe  points  be  io  "«  There 
is  alfo  another  anceftrel  writ,  denominated  a  m^  Mity  to 
eilablifh  an  equal  dIviCon  of  the  land  in  queilion,  where  on 
the  death  of  an  anceftor,  who  has  feveral  heirs,  one  enters  and 
holds  the  others  out  of  poflcffion".  But  a  man  is  not  aIlow« 
ed  to  have  any  of  thefe  actions  anceftrel  for  an  abatement 
confequent  on  the  death  of  any  collateral  relation,  beyond 
the  fourth  degree  %  though  in  the  lineal  afcetit  he  may  pro- 
ceed ad  infinitum  '.  For  there  muft  be  fome  boundary ;  elfe 
the  privilege  would  be  untverfal,  which  is  abfurd :  and  there* 
fore  the  law  pays  no  regard  to  the  poflcflion  of  a  collateral 
anceftor,  who  was  no  nearer  than  the  fifth  degree, 

^  F.  N,B.  195.    Finch.  L.  S90t  ■  F.  N.B-  197.    ^ch.  L.  i9|« 

^  Finch.  L-  i66y  S67.  <>  Hale  on  F.  N.B.  %^u 

*  Stit.  Wcftm.  1    13  £dw.  1.  c.  10.  '  FitsK.  Ahr.  lif.  ccfiiagf,  150 
■  %  Inik.  399. 
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It  was  always  held  to  be  law  %  diat  wliere  lands  were  de» 
vifable  in  a  man's  laft  will  by  tho  cuftom  of  the  place^  there 
m  affife  of  mort  ianceftwr  did  not  Ue.  For,  where  lands 
were  fo  devxfable,  the  ri^t  of  pofleffion  could  never  be  deter* 
ihined  by  a  procefs,  which  inquired  only  of  thefe  two  points^ 
the  feifin  of  the  anceftor,  and  the  betrfliip  of  the  demandant. 
And  hence  it  may  be  reafonable  to  conclude^  that  when  the 
ftatute  of  willsy  3  a  Hen.  VIII.  c.  i.  made  all  focage  land 
derifablei  an  affife  of  mort  dfancejlar  no  longer  could'  be 
brought  of  lands  held  in  fecage ' ;  and  that  now,  6nce  the 
ftatute  I  a  Car.  II.  c.  24.  (which  converts  all  tenures^  a  few 
only  excepted,  into  free  and  common  focage)  no  affife  of 
fnort  JPanciftor  can  be  brought  of  any  lands  in  the  kingdom  % 
but  that,  in  cafe  of  abatements,  recourfe  muft  be  properly 
had  to  the  writs  of  entry. 

An  aflife  of  novel  (or  recent)  dtffeiftn  is  an  a£tion  of  the 
fame  nature  with  the  aflife  of  mort  ctanceftor  before-men* 
tioned,  in  that  herein  the  demandant's  pofleffion  muft  be 
ihewn.     But  it  diflrers  confiderably  in  other  points :  particu- 
larly in  that  it  recites  a  complaint  by  the  demandant  of  the 
difTcifin  committed,  in  terms  of  dired  averment :  whereupon 
the  (heriffis  commanded  to  refeife  the  land  and  all  the  chattels 
thereon,  and  keep  the  fame  in  his  cuftody  till  the  arrival  of 
the  juftices  of  affife  (which  in  fa£l  hath  been  ufually  omit- 
ted *) ;  and  in  the  mean  time  to  fummon  a  jury  to  view  the 
premifts,  and  make  recognition  of  the  affife  before  the  juf- 
tices ^    At  which  time  the  tenant  may  plead  either  the  ge- 
neral iflues  nul  tort,  nut  dlffeifin^  or  any  fpecial  plea.     And 
if,  upon  the  general  iflue,  the  recognitors  find  an  adlual  feifin 
In  the  demandant,  and  his  fubfequent  difieiCn  by  the  prefent 
tenant;  he  Ihall  have  judgment  to  recover  his  feifin,  and 
damages  for  the  injury  fuftained :  being  the  only  cafe  in 
which  damages  were  recoverable  in  any  pofleflbry  a£lion  at 
the  common  law  "^ ;  the  tenant  being  in  all  other  cafes  al- 
lowed to  retain  the  intermediate  profits  of  the  land^  to  enable 

4  BraOon,  /.  4.  i*  tfSif.  mortis  anttttf"     "  Booth,  tii.  Brad.  4.  1. 19.  ^  7. 
fir'u,  C.13.  §  3.    F.N.B«  19^  «  F.N.B.  177. 

![  See  I  Leoiu  sSy.  «  Bna.  187,  Stat.  Marltir.  c.  16. 
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him  to  perform  the  feodal  fervices.  But  toft^  and  damages 
were  annexed  to  many  /Other 'pofleflbry  ai^ions  by  the  fta* 
ttttes  of  Marlberge,  5a  Hen.  HI.  c.  16.  and  of  Glocefter^ 
6  Edw.  I.  CI.  And  to  prevent  frequent  and  rezatious  dif- 
feifinSy  it  is  enaded  by  the  ftatute  of  Merton^  20  Hen.  III. 
c.  3.  that  if  a  perfon  difleifed  recover  feifin  of  the  land 
again  by  affife  of  novel  dijeifin,  and  be  again  difleifed  of  the 
fame  tenements  by  the  fame  difleifor,  he  (hall  have  a  writ 
oi  re-difetfin  i  and,  if  he  recover  therein,  the  re-difleifot 
fliall  be  imprifoned ;  and,  by  the  ftatute  of  Marlberge^ 
5a  Hen. III.  c.  8.  (hall  alfo  pay  a  fine  to  the  king:  to 
which  the  (tatute  Weftm.  2.  13  Edw.  I.  c.  26.  hath  fu- 
peradded  double  damages  to  the  party  aggrieved.  In  like 
manner,  by  the  fame  ftatute  of  Merton,  when  any  lands 
or  tenements  are  recovered  by  ailifc  of  tnort  JPanceftor^  or 
other  jury,  or  any  judgment  of  the  court,  if  the  party  be 
afterwards  difleifed  by  the  fame  perfon  againft  whom  judg« 
ment  was  obtained,  he  (hall  have  a  writ  oi  poft'dtfet/in  againfl: 
him  -,  which  fttbje£ls  the  poft-difleifor  to  the  fame  penalties 
as  a  re-difleifor.  The  reafon  of  all  which,  as  given  by  fir 
Edward  Coke  %  is  becaufe  fuch  proceeding  is  a  contempt  of 
the  king's  courts  and  in  defpite  of  the  law ;  or,  as  Bradon 
more  fully  exprefles  it ',  **  talis  qui  ita  convt^us  fuerity  du^ 
<<  pliciter  delinquii  contra  regem  :  quia  facit  dijfeifinam  et  ro^ 
*'  betiam  contra  pacem  fuam  s  ft  itiam  aufu  temerario  irrita 
'<  facit  eay  quae  in  curia  domini  regis  rite  oBafunt :  et  propter 
*'  duplex  deliBum  merito  fujiinere  debet  poenam  duplicatamP 

In  all  thefe  pofleflbry  afiions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  (hall  avail  himfelf  of  the  pof- 
fei&on  of  himfelf  or  his  anceftors,  or  take  advantage  of  the 
wrongful  poflelBon  of  his  adverfary.  For,  if  he  be  negligent 
for  a  long  and  unreafonable  time,  the  law  refufes  afterwards 
to  lend  him  any  afliftance,  to  recover  the  pofleflion  merely  1 
both  to  punifli  his  aegle£l,  (nam  leges  vigilantibusy  non  dor-' 
mientHus,  fubveniunt^)  and  alfo  becaufe  it  is  prefumed  that 
the  fuppofed  wrongdoer  has  in  fuch  a  length  of  time  procured 
a  legal  title,  otherwife  he  would  fooner  have  been  fued.  This 
«  %  Inft.  83,  S4.  '  /.  4.  t,  49. 
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time  of  limieatlon  hj  the  ftatute  of  Merton»  20  Hen.  IIL 
c  8*  and  Weftm*  i.  3  £dw.  L  x.  39.  was  fucceflively  dated 
from  particular  aeras,  viz.  from  the  return  of  king  John 
from  Ireland,  and  from  the  coronation,  isfc.  of  king  Henry 
the  third.  But  this  date  of  limitation  continued  fo  long  un* 
altered,  that  it  became  indeed  no  limitation  at  all :  it  being 
above  three  hundred  years  from  Henry  the  third's  coronation 
to  the  year  1 540,  when  the  prefcnt  ftatute  of  limitations  y  was 
made.  This,  inftead  of  limiting  a(9rions  from  the  date  of  a 
particular  event,  as  before,  which  in  procefs  of  years  grew  ab- 
furd,  took  another  and  more  dire£t  courfe,  which  might  en- 
dure for  ever  ;  by  limiting  a  certain  period,  as  fifty  years  for' 
lands,  and  the  like  period  *  for  cudomary  and  prefcriptive 
rents,  fuits,  and  ferviccs,  (for  there  is  no  time  of  limitation 
upon  rents  created  by  deed,or  referved  on  a  particular  eftate^) 
and  enabling  that  no  perfon  (hould  bring  any  pofiefTory  a£lioQ» 
to  recover  pofleflTion  thereof  merely  upon  the  feifin,  or  dif- 
pofleflion,  of  his  anceftors,  beyond  fuch  certain  period.  But 
this  does  not  extend  to  fervices,  which  by  common  poflibility 
may  not  happen  to  become  due  more  than  once  in  the  lord^s 
or  tenant's  life  \  as  fealty,  and  the  like  ^.  And  all  writs, 
grounded  upon  the  pofleiEon  of  the  demandant  himfelf,  are 
directed  to  be  fued  out  within  thirty  years  after  the  difieifin 
complained  of;  for  if  it  be  an  older  date,  it  can  with  no  pro- 
priety be  called  a  frefli,  recent,  or  ncvel  dljej/in  ;  which  name 
iir  Edward  Coke  informs  us  was  originally  given  to  this  pro- 
ceeding, becaufe  the  diiTeifin  muft  have  been  fince  the  laft  eyre 
or  circuit  of  the  juflices,  which  happened  once  in  feven  years, 
otherwife  the  a£lion  was  gone  ^.  And  we  may  obferve  "*,  that 
the  limitation,  prefcribed  by  Henry  the  fecond  at  the  firft  in- 
ftitution  of  the  aflife  of  novel  diffeijin^  was  from  his  own  re- 
turn into  England  after  the  peace  made  between  him  and  the 
young  king  his  fon ;  which  was  but  the  year  before. 

7  3Z  Hen  VJir.  c.  ft.  fubfequent  writers  haTeibllowed,  make 

*  So  Bcrthelet*s  original*  edition  of  the  it  only  forty  years  for  rents,  &c« 

ftatuie,  A.  D.  1 5401  and  Cay*s,  Pick-  *  8  Rep.  6^5,   • 

Wring's,  and  Ruflfhead't  editioM,  en-  **  Co,  Litt.  115. 

mined  with  the  record.     Rafteli's  and  ^  x  Inft.  153.     Booth.  11  d« 

other  irttermedUte  editioQSi  wh  ch  fir  *  See  pag,  1S4. 
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What  has  been  here  obfenred  may  throw  fome  light  on 
the  do^ine  of  remitter^  which  we  fpoke  of  in  the  fecond 
chapter  of  this  book }  and  which,  we  may  rcmemberi  was, 
where  one  who  hath  right  to  lands^  but  is  out  of  pofleffionj 
hath  afterwards  the  freehold  caft  upon  him  by  fome  fubfe« 
quent  defedive  title^  and  enters  by  virtue  of  that  title.  In 
this  cafe  the  law  remits  him  to  his  antient  and  more  certain 
right,  and  by  an  equiuble  fi£lion  fuppofcs  him  to  have  gained 
pofleffion  in  confequence,  and  by  virtue  thereof :  and  tliis 
becaufe  he  cannot  pollibly  obtain  judgment  at  law  to  be  re<-- 
fiored  to  his  prior  right,  fince  he  is  himfelf  the  tenant  of  the 
land,  and  therefore  hath  nobody  againft  whom  to  bring  hit 
aAion.  This  determination  of  the  law  might  feem  fuper- 
fluous  to  an  hafty  obfervcr ;  who  perhaps  would  imagine, 
that  fince  the  tenant  hath  now  both  the  right  and  alfo  the 
pofleffion,  it  little  fignifies  by  what  means  fuch  pofFeffion  (ball 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law  de* 
termined  nothing  in  vain.  As  the  tenant's  pofleffion  was 
gained  by  a  defe£\ive  title,  it  was  liable  to  be  overturned  by 
ihewing  that  defe£^  in  a  writ  of  entry  \  and  then  he  muit 
have  been  driven  to  his  writ  of  right,  to  recover  his  juft  in«t 
heritance :  which  would  have  been  doubly  hard,  becaufe, 
during  f he  time  he  was  himfelf  tenant,  he  could  not  eftabliih 
bis  prior  title  by  any  poflcflbry  a£lior.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  fame  condir 
tion  as  if  he  had  recovered  the  land  by  writ  of  entry.  With^ 
out  the  remitter,  he  would  have  had  jus^  it  ffiftnam^  lepa* 
rate  (  a  good  right,  but  a  bad  pofleffion :  now,  by  the  re* 
mitter,  he  hath  the  moft  perfedi  of  all  titles,  jurix  tt/iifinat 
conjunBionem, 

III.  By  thefe  feveral  pofleflTory  remedies  the  right  of  pof- 
leffion may  be  reftored  to  him,  that  is  unjullly  deprived 
thereof.  But  the  right  ei  peffttffson  (though  it  carries  with  it 
a  ftrong  prefumption)  is  not  always  conclufive  evidence  of 
the  light  ai  property^  which  may  (till  fubfift  in  another  man. 
For,  as  one  man  may  have  the  poff(ff!$ny  and  anothar  the  rigbi 
9f  poffejjiony  which  is  recovered  by  thefe  pofleflbry  a&ions  j  fo 
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one  man  may  hare  the  right  ofpoje/flan,  and  fo  not  be  liable 
to  efiAion  by  any  poffeflbry  adion^  and  another  may  have  the  • 
right  of  property^  which  cannot  be  otherwife  aflertcd  than  by 
the  great  and  final  remedy  of  a  writ  of  right,  or  fuch  coric* 
fpondent  writs  as  are  in  the  nature  of  a  writ  of  right. 

This  happens  principally  in  four  cafes  :  i.  Upon  difcon* 
tinuance  by  the  alienation  of  tenant  in  tail :  whereby  he,  who 
had  the  right  of  pofieflioni  hath  transferred  it  to  the  alienee  ; 
and  therefore  his  iflue,  or  thofe  in  remainder  or  reverfion^ 
Iball  not  be  allowed  to  recover  by  virtue  of  that  poflelliony 
which  the  tenant  hath  fo  voluntarily  transferred.  2, 3.  In  cafe 
of  judgment  given  againft  either  party,  whether  by  his  own 
default,  or  upon  trial  of  the  merits,  in  any  pofleflbry  adlion : 
for  fuch  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownerfliip,  is  held  to  be  a  fpecies  cS  deforcement ;  which 
however  binds  the  right  of  pofieiTion,  and  fufiers  it  hot  to 
be  ever  again  difputed,  unlefs  the  right  of  property  he  alfo 
proved.  4.  In  cafe  the  demandant,  who  claims  the  right, 
is  barred  from  thefe  ppfl'efTory  actions  by  length  of  time  and 
the  ftatute  of  limitations  before-mentioned :  for  an  undifturb* 
cd  pofleflion,  for  fifty  years,  ought  not  to  be  devefted  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  propriety. 
In  thefe  four  cafes  the  law  applies  the  remedial  inftrument  of 
oither  the  writ  of  right  itfelf,  or  fuch  other  writs,  as  are  fai4 
to  be  of  the  lame  natqre. 

!•  And  firft,  upon  an  alienation  by  tenant  in  tail,  whereby 
the  eftate-tail  is  difcontinued,  and  the  remainder  or  reverfion 
is  by  failure  of  the  particular  eftate  difplaced,  and  turned 
into  a  mere  right,  the  remedy  is  by  aAion  oi  formidon  (fi^ 
cundut^  fortnam  doni^)  which  is  in  the  nature. of  a  writ  of 
right  *,  and  is  the  highcft  adion  that  tenant  in  tail  can  have  ^ 
For  he  cannot  have  an  abfolute  writ  of  r^ht,  which  is  confined 
only  to  fuch  sis  claim  in  fee-fimple :  and  for  that  reafon  this 
^rit  oi  firmedon  was  gpranted  him  by  the  ftatute  de.donis  of 
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Weftm.  2*  13  Edw.  L  c*  i.  which  Is  therefore  emphati- 
callj  called  his  writ  of  right  <•  This  writ  is  diftinguiflied 
into  three  fpecies ;  a  formedon  in  the  iejcender^  in  the  r/« 
fftainJcTf  and  in  the  reverter*  A  writ  ol  formedon  in  the 
iifiender  lieth  where  a  gift  in  tail  is  made^  and  the  tenant  in 
tail  alienes  the  lands  entaile^,  or  is  difleifed  of  them^  and 
dies ;  in  thU  cafe  the  heir  in  tail  {hall  have  this  writ  of 
formedon  in  the  defcender^  to  recover  thefe  lands  fo  given  in 
tail  againft  him  who  is  then  the  actual  tenant  of  the  free- 
hold ^.  In  which  aftion  the  demandant  is  bound  to  date  the 
manner  and  form  of  the  gift  in  tail,  and  to  prove  himfelf  heir 
fecundum  formam  donu  A  formedon  in  the  remainder  liethj 
where  a  man  giveth  lands  to  another  for  life  or  in  tail, 
with  remainder  to  a  third  perfon  in  tail  or  in  fee  ;  and  he 
who  hath  the  particular  eftate  dieth,  without  iflue  inherit* 
able,  and  a  (Iranger  intrudes  upon  him  in  remainder,  and  keeps 
him  out  of  pofief&on^  In  this  cafe  the  remaindei^man  (hall 
have  his  writ  oi formedon  in  the  remainder,  wherein  the  whole 
form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.  ITiis  writ  is  not  given 
in  exprefs  words  by  the  ftatute  de  donis;  but  is  founded  upon 
the  equity  of  the  ftatute,  and  upon  this  maxim  in  law,  that 
if  any  one  hath  a  right  to  the  land,  he  ought  alfo  to  have 
an  a^ion- to  recover  it.  A  formedon  in  the  reverter  lieth» 
where  there  is  a  gift  in  tail,  and  aftei^xrards  by  the  death  of 
the  donee  or  his  heirs  without  iflue  of  his  body  the  reverfion 
falls  in  upon  the  donor,  hi»  heirs  or  affigns :  in  fuch  cafe 
the  reverfioner  (ball  have  this  writ  to  recover  the  lands, 
wherein  he  {hall  fuggeft  the  gift,  his  own  title  to  the  reverfion 
minutely  derived  from  the  donor,  and  the  failure  of  iflue 
upon  which  his  reverfion  takes  place  ^.  This  lay  at  common 
law,  before  the  ftatute  de  doni/^  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  ifluc» 
and  afterwards  died  without  any'.  The  time  of  limitation  in 
di  formedon  by  ftatute  21  Jac*  I.  c»  i6.  is  twenty  years  \  within 

<  F.  N.  B.  255.  k  Uid.  119.    8  Rep.  8S. 
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5vhich  fpace  of  tkne  after  his  title  accrues,  the  demandant 
muft  bring  his  a&ioxij  or  elfe  is  for  ever  barred. 

2.  In  the  fecond  cafe ;  if  the  owners  of  a  particular  eftate^ 
as  for  life,  in  dower  by  the  curtcfy»  or  in  fee-tail»  are  barred 
of  the  right  of  pofleflion  by  a  recovery  had  againft  them^ 
through  their  default  or  non-appearance  in  a  poffeflbry  adtion^ 
they  were  abfolutely  without  any  remedy  at  the  common  law ; 
as  ^  writ  of  ri^ht  does  not  lie  for  any  but  flich  as  claim  to  be 
tenants  of  the  fee-fimple.  Therefore  the  ftatute  Weftm.  i, 
1 3  Edw.  I.  c.  4.  gives  a  new  writ  for  fuch  perfons,  after 
their  lands  have  been  fo  recovCKd  againft  them  by  default, 
called  a  quod  ei  diforceatj  whicbi  though  not  ftriQIy  a  writ 
of  right,  fo  far  partakes  of  the  nature  of  one»  as  that  it  will 
reftore  the  right  to  him,  who  has  been  thus  unwarily  de« 
forced  by  his  own  default  ■•  But  in  cafe  the  recovery  were 
not  had  bv  his  pwn  4ef;iult|  but  upon  defence  in  the  inferior 
pofleflory  afiion^  this  ftill  rep:iains  final  with  regard  to  thefe 
partici)lar  eftates,  as  at  the  common  law :  and  hence  it  is, 
that  a  common  recovery  (on  a  wrif  of  ent^y  in  ihtpofij  ha^, 
not  by  default  of  the  tenant  himfelf,  (but  after  his  defence 
made  and  voucher  of  a  third  perfon  to  warranty,)  by  default 
of  fuch  vouchee,  is  now  the  ufqal  bar  to  ^ut  off  an  e(tate- 
tail  \ 

3,  4.  Thirdly,  in  cafe  the  right  of  poflefiion  be  barre4 
by  a  recovery  upon  the  merits  in  a  poflcflbry  a£tion,  or  laft- 
ly,  by  the  ftatute  of  limitations,  a  claimant  in  fee-fimple  may 
have  a  mere  writ  of  rights  which  is  in  it's  nature  the  higheft 
writ  in  the  law  %  and  lieth  only  of  an  eftate  in  fee-fimple, 
and  not  for  him  who  hath  a  lefs  eftate.  This  writ  lies  «0ir. 
currently  with  all  other  real  a£lions,  in  which  an  eftate  of  fec« 
fimple  may  be  recovered  ;  and  it  alfo  lies  after  them,  being 
as  it  were  an  appeal  to  the  mere  rights  when  judgment  hath 
been  had  as  to  tbp  pefieffioo  in  an  inferior  pofleflbry  ao* 


-  F.N.B.  155.  ?F.  K.  B.  f, 
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tion  K  But  though  a  writ  of  right  may  be  brought,  whtrt 
the  demandant  is  entitled  to  the  poffefiion,  yet  it  rarely  is  ad- 
tifable  to  be  brought  in  fuch  cafes  *,  as  a  more  expeditious 
and  cafy  remedy  is'had,  without  meddling  with  the  property, 
by  proving  the  demandant's  own,  or  his  anceftor's,  poflef- 
fion,  and  their  illegal  oufter,  in  one  of  the  pofleflbry  a&ions. 
But,  in  cafe  the  right  of  pofieiIi<^  be  loft  by  length  of  time, 
or  by  judgment  againft  the  true  owner  in  one  of  thefe  inferior 
fuits,  there  is  no  other  choice :  this  is  then  the  only  remedy 
Uiat  can  be  had ;  and  it  is  of  fo  forcible  a  nature,  that  it  over- 
Bomes  all  obftacles,  and  clears  all  objections  that  may  have 
arifen  to  cloud  and  obfcure  the  title.  And,  after  iflue  once 
joined  in  a  writ  of  right,  the  judgment  is  abfolutely  final ; 
fo  that  a  recovery  had  in  this  aAion  may  be  pleaded  m  bar 
of  any  other  claim  or  demands 

Tbb  pure,  proper,  0^  mere  writ  of  right  lies  only,  we  have 
faid,  to  lecovcr  lands  in  fee-fimple,  unjuftly  withheld  from 
the  true  proprietor.  But  there  are  alfo  fome  other  writs 
which  are  faid  to  be  in  the  nature  of%  writ  of  right,  becaufe 
their  procels  and  proceedings  do  moftly  (though  not  entirely) 
^gree  with  the  writ  of  right :  but  in  fome  of  them  the  fee- 
^mp}e  is  not  demanded  j  and  in  others  not  land,  but  fome  in- 
corporeal hereditament.  Some  of^thefe  have  been  alreadji 
inentioned,  as  the  writ  of  right  cf  dower j  of  Jirmecbn,  &c. 
and  the  others  will  hereafter  be  taken  notice  of,  under  their 
proper  divifions.  "Nor  is  the  mere  writ  of  right  alone,  or 
jdways,  applicable  to  every  cafe  of  a  claim  of  lands  in  fee- 
Cmple :  for  if  the  lord'$  tenant  in  fee-fimple  dies  without  heir, 
whereby  an  efcheat  accrues,  the  lord  (hall  have  a  writ  of  e/i 
cheat ',  which  is  in  the  nature  of  a  writ  of  right  '•  And  if  one 
of  two  or  more  coparceners  deforces  the  other,  by  ufurping 
the  fole  pofleflion,  the  party  aggrieved  (hall  have  a  writ  of 
right,  de  rattonaUU  parte  *  .*  which  may  be  grounded  on  the 

9  F«  N.  B.  t«.5«  *  Bootli.  13$. 
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finfin  of  the  anceftor  at  any  time  during  hi«  Jife  (  whereaa  ift^ 
a  nuper  «^i^  (which  is  a  pofleflbry  remedj  '^)  he  muft  be  feife<| 
at  the  time  of  his  death.  Bitt>  waiving  thefe  and  other  mi* 
nute  diftin£lions^  let  us  now  return  to  the  general  writ  of 
right. 

This  writ  ought  to  be  firft  brought  in  the  ^court-baron 
of  ^e  lord,  of  whom  the  lands  are  holden ;  and  then  it  is 
open  or  ^gnt :  but  if  he  holds  no  court,  or  hath  waived  his 
right,  remifit  curiam  fuam^  it  may  be  brought  in  the  king's 
courts  by  writ  of  praecipe  originally  '  \  and  then  it  is  a  wrif 
of  right  clofe  ^,  being  direAed  to  the  iheriff  and  not  the  lord*. 
Alfoy  when  one  of  the  king's  immediate  tenants  in  capiu  is 
deforcedi  his  writ  of  right  is  called  a  writ  olpraicipeincapiu^ 
(the  improper  ufe  of  whichi  as  well  as  of  the  former  praecipe 
fuia  dominus  remiftt  curiam^  fo  as  to  ouft  the  lord  of  his  juril^ 
difiion,  is  reftrained  by  nuigna  carta^^)  andj  being  dire£led  to 
the  Iheriffand  originally  returnable  in  the  king's  courts,  is  alfo 
a  writ  of  right  chfe  \  There  is  likewife  a  little  writ  of  right 
clofcyfecunium  confuetuiinem  manerii,  which  lies  for  the  king's 
tenants  in  antient  demefne  ^i  and  others  of  a  fimilar  nature  *^ 
to  try  the  right  of  their  lands  and  tenements  in  the  court 
of  the  lord  excluGvely  ^.  But  the  writ  of  right  patent  itfelf 
may  alfo  at  any  time  be  removed  into  the  county  court,  by 
writ  of  tolt ',  and  from  thence  into  the  king's  court,  by  writ 
of  pone  K  or  recar dart  facias^  at  the  fuggeftion  of  either  party 
that  there  is  a  d^lay  or  defedl  of  juftipe  ^. 

In  the  progrefs  of  this  a&ion  ^,  the  demandant  muft  allege 
fome  feifin  of  the  lands  and  tenements  in  himfelf,  or  elft  in 
fome  perfon  under  whon^  he  claimsj  and  then  derive  the  right 

*  See  pege  iS6.  *  BraAoir.  L  i.  e*  ii.  /.  4.  tr.  i. 
^  Append.  N*  I.  §  x«  r*  9.  df  <r.  3.  r.  13.  §  9.     OU  Tenor. 
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irom  the  perfon  fo  fcifed  to  himfelf ;  to  which  the  tenant 
may  anfwcr  by  denying  the  demandant's  right,  and  aYcrring 
that  he  has  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  them :  and,  this  right  of  the  tenant  being 
fhewn,  it  then  puts  the  demandant  upon  the  proof  of  his 
title :  in  which  if  he  fails,  or  if  the  tenant  hath  (hewn  a 
better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim  y  but  if  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,  he  (hall  recover  the  land  againft  the 
tenant  and  his  heirs  for  ever.  But  even  this  writ  of  right9 
however  fuperior  to  any  other,  cannot  be  fued  out  at  any 
diftance  of  time.  For  by  the  antient  law  no  feiGn  could  be 
alleged  by  the  demandant,  but  from  the  time  of  Henry  the 
firft ' ;  by  the  ftatute  of  Merton,  to  Hen.  III.  c.  8.  from 
the  rime  of  Henry  the  fecond  ;  by  the  ftatute  of  Weftm.  i. 
3  Edw.  I.  c.  39.  fiom  the  time  of  Richard  the  firft  $  and 
now,  by  ftatute  32  Hen.  VIII.  c.  a*  feiHn  in  a  writ  of  right 
fliall  be  within  fixty  years*  So  that  the  pofTeiQon  of  lands 
in  fee-fimple  uninterruptedly,  for  three-fcore  years,  is  a( 
prefent  a  fufficient  title  againft  all  the  world  j  and  cannot 
be  impeskched  by  any  dormant  claim  whatfoever(i). 

I  HAVE  now  gone  thrpugh  the  feveral  fpecies  of  injury  by 
pufter  and  difpofleffion  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  confidering  which  I  have  been 
unavoidably  led  to  touch  upon  much  obfolete  and  abftrufe 
learning,  as  it  lies  intermixed  withj  and  alone  can  explain  the 

'  GUnv.  /.  1.  c,  3*    Co.  Litt.  114. 

(1)  This  is  far  from  being  univerfally  true;  for  ap  uninter* 
nipted  pofleifion  for  fixty  years  will  not  create  a  title,  where  the 
flaimant  or  demandant  had  no  right  to  enter  within  that  time ;  as 

*  where  an  eftate  in  tail,  fpr  life,  or  for  years,  continues  above  fixty 
years,  fiill  the  reverfioner  may  enter  and  recover  the  eftate ;  the 
poffeffion  muft  be  adverCp,  i^nd  lord  Coke  fays,  **  it  has  l>een  re* 
f '  folved,  that  although  a  man  has  been  out  of  pofleilion  of  land  for 
**  fixty  years,  yet  if  his  entry  is  not  toUedlie  may  enter  and  bring  any 

*  f'  aftion  of  his  own  pofleflion }  and  if  his  entry  be  congeable,  and  he 
H  f  Dtfr^  he  may  have  fm  9&io^  of  bis  own  |K)flcffioiu*'  ^Co.ii>if 

reafo^ 
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rcafon  of>  thofe  parts  of  the  law  which  are  now  more  generally 
in  ufe.     For^  without  contemplating  the  whole  fabric  toge. 
tber,  it  is  impofllble  to  form  any  clear  idea  of  the  meaning 
and  €onnc£lion  of  thofe  disjointed  parts,  which  ilill  form  a 
confideiable  branch  of  the  modem  law ;  fuch  as  the  doArine ' 
of  entries  and  remitter,  the  levying  of  fines,  and  the  fufTer* 
'  ing  of  common  recoveries..    Neither  indeed  is  any  confider* 
able  part  of  that;  which  I  have  fek£tcd  in  this  chapter  from 
among  the  venerable  monuments  of  our  anceftors,  fo  aMb* 
r  XG7  1  lutely  antiquated  as  to  be  out  oiforcej  though  the  whole  is 
certainly  out  of  ufe :  there  being  but  a  very  few  inftances  for 
more  than  a  century  pad  of  profecuting  any  real  a6lion  for 
land  by  writ  of  eutry^  afftfeyformedon^  writ  of  r\ght^  or  other- 
wife.    The  forms  are  indeed  preferved  in  the  pnflice  of 
common  recoveries;   but  they  are  forms  and  pothing  elfe; 
for  which  th^  very  clerks  that  pafi^  them  are  feldom  capable 
to  affign  the  reafon.     But  tlie  title  of  lands  is  now  ufually 
tried  in  a£kions  of  ejeBment  or  irejpafs  \  of  which  in  the  fol- 
lowing chapters. 
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CHAPTER     THE      ELEVENTH. 


OF  DISPOSSESSION,  or  OUSTER, 
OF   CHATTELS   REAL. 


HAVING  in  the  preceding  chapter  confidcrcd  with 
fome  attention  the  feverai  fpecies  of  injury  by  difpof- 
feflion  or  oufler  of  thc/reeffoiJ,  together  with  the  regular  and 
well-connedled  fcheme  of  remedies  by  a£ltons  real,  which  are 
given  to  the  fubjcfSb  by  the  common  law,  either  to  recover  the 
pofleflion  only,  or  elfe  to  recover  at  once  the  pofieilion,  and 
alfo  to  eftablifli  the  right  of  property ;  the  method  which  I 
there  marked  out  leads  me  next  toconfider  injuries  by  oufter 
of  chattels  real ;  that  is,  by  amoving  the  pofleffion  of  the  te- 
nant from  an  eftate  by  ftatute^-merchai^t,  l^tute-daple,  re- 
cognizance in  the  nature  of  it,  or  elegit ;  or  from  an  eftate 
'or  years. 

I.  Ouster,  or  amotion  of  pofleflion,  from  eftates  held  by 
ftatute,  recognizance,  or  e/egitj  is  only  liable  to  happen  by 
a  fpecies  of  diflcilin,  or  turning  «ut  of  the  legal  proprietor^ 
before  his  eftate  is  determined  by  railing  the  fum  for  which  it 
is  given  him  in  pledge.  And  for  fuch  oufter,  though  the  eftate 
be  merely  a  chattel  intereft,  the  owner  (hall  have  the  fame 
remedy  as  for  an  iqjuryto  a  freehold  ;  viz,  by  affife  of  n&veJ 
dijfeifin  \     But  this  depends  upon  the  feverai  ftatutes,  whioh 

» F.   N,  B.  178. 

create 
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create  thefe  refpeflive  interefts  S  ^^^  which  exprefily  provide 
and  allow  this  remedy  in  cafi^  of  difpofleilion.  Upon  which 
account  it  is  that  fir  Edward  Coke  obfervesS  that  thefe 
tenants  are  faid  to  hold  their  eftates  ut  liberum  tefttmentum, 
nntil  their  debts  be  paid :  becaufe  by  the  ftatutes  they  {hall 
have  an  aflife,  as  tenants  of  the  freehold  (hall  have  i  and 
in  that  refpe£l  they  have  the  fimilitude  of  a  freehold  '• 

IL  As  for  ouder,  or  amotion  of  poflefiion,  from  an  ellate 
for  years  ;  this  happens  only  by  a  like  kind  of  diflcifin,  ejec- 
txon^  or  turning  out,  of  the  tenant  from  the  occupation  of 
the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  has  provided  him  with  two  remedies,  according  to 
the  circumftances  and  fituation  of  the  wrongdoer :  the  writ 
oi  ejeHione  Jinnae  ;  which  lies  againft  any  one,  the  leflbr,  rc- 
TerGoner,  remainder-man,  or  any  ftranger,  who  is  himfelf 
the  wrongdoer  and  has  committed  the  injury  complained  of: 
and  the  writ  of  quare  ejecit  infra  terminum ;  which  lies  not 
againft  the  wrongdoer  or  ejedior  himfelf,  but  his  feoffee  or 
other  perfon  claiming  under  him.  Thefe  are  mixed  adion^, 
fomewhat  between  real  and  perfonal  \  for  therein  are  two 
things  recovered,  as  well  reftitution  of  the  terni  of  years,  as 
damages  for  the  ouftcr  or  wrong. 

I.  A  WRIT  then  of  ejeSione firmae^  or  afiion  of  trefpais  in 
ejeBmentf  lieth  ^herc  lands  or  tenements  are  left  for  a  term  of 
years :  and  afterwards  the  leflbr,  reverfiooer,  remainder-man, 
or  any  ftranger,  doth  eje£k  or  ouft  the  leffee  of  his  term*.  In 
this  cafe  he  (hall  have  his  writ  of  ejen'ton  to  call  the  defend- 
ant to  anfwcr  for  entering  on  the  lands  fo  demifed  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  ejefting  him^ 
And  by  this  writ  the  plaintiff  (hall  recover  back  his  term,  or 
the  remainder  of  it,  with  damages. 

[  aoo  ]     Since  the  difufe  of  real  adions,  this  mixed  proceeding  is 
become  the  common  method  of  trying  the  title  to  lands  or 

^  Stat.  Weftm.  a.   13  Edw.  I.  c.  x8.  *  Sec  book  11.  ch.  10. 

Stat,  de  mereatoriiusf  a?  E<*^»  '^l-  ^   9»  *^'  ^'  ^'  *^°* 

Sut.  23  Hen,  VHI,  c  6.  ^9.  '  Sec  appendix  N'M-  %  x. 
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tenements.  It  may  not  therefore  be  improper  to  deHneate, 
\^ith  fome  degree  of  minutenefs,  it's  hiftory>  the  manner  of 
it's  procefs^  and  the  principles  whereon  it  is  grounded. 

We  have  before  feen  <»  that  the  writ  of  covenant,  for  breach 
of  the  contradi  contained  in  the  leafe  for  years,  was  antiently 
the  only  fpecific  remedy  for  recovering  againft  the  leflbr  a 
term  from  which  he  had  ejeAed  Kis  leflee,  together  with  da- 
mages for  the  oufler.  But  if  the  leflee  was  eje£ied  by  a  ftran- 
ger,  claiming  under  a  title  fupcrior  ^  to  that  of  the  leflbr,  or 
by  a  grantee  of  the  reverfion,  (who  might  at  any  time  by  a 
common  recovery  have  deftroyed  the  term\)  though  the  leflee 
might  ftill  maintain  an  adiou  of  covenant  againft  the  leflbr> 
for  non-performance  of  his  contraft  or  leafe,  yet  he  could 
not  by  any  means  recover  the  term  itfclf.     If  the  oufler  was 
committed  by  a  mere  itranger,  without  any  tide  to  the  land, 
the  leflbr  might  indeed  by  a  real  a£iion  recover  poflefTion  of  the 
freehold,  but  the  leflee  had  no  other  remedy  againft  the  ejec 
tor  but  in  damages,  by  a  writ  of  eje^ione  Jirmaty  for  the  uef« 
pafs  committed  in  eje£ting  him  from  his  farm  K     But  after- 
wards, when  the  courts  of  equity  began  to  oblige  the  ejedor 
to  make  a  fpecific  reflitution  of  the  land  to  the  party  immedi- 
ately injured,  the  courts  of  law  alfo  adopted  the  fame  method 
of  doing  complete  juftice ;  and,  in  the  profecutipn  of  a  writ 
of  eje£lment,  introduced  a  fpecies  of  remedy  not  warranted 
by  the  original  writ,  nor  prayed  by  the  declaration,  (which  are 
calculated  for  damages  merely,  and  are  filent  as  to  any  refti- 
tution,)  viz.  a  judgment  to  recover  the  term,  and  a  writ  of 
poflef&on  thereupon'.    This  method  feems  to  have  been  fet- 

•  See  pig.  1 57*  Betkotp,  la  emeu  tef  tf^  !ou  hme  ef  wfit 

*  F.  N. B.  14 5.  dt  fin  ttrmtptr  ^anger^  U avtra^tki^ 
'  Sec  book  II.  ch.  9.  Mtfmuu  verfis  c^  ftie  luy  nftt  \  ttfi 
^  F.  6  Rie  JL  EJefficKf  frmae  n*ffi  /nt  oujiifarfin  leffir,  hrieft  dttovetmnt  % 

pit  un  aSiifii  de  tn/pajt  en  fin  nature  f  et  et  Ji  far  leffie  ou  grantee  ie  rtverfim 

h  plaintiff  ne  reevvera  fin  terme  que  efi  a  brief e  dt  eenftaaH  nurfitt  fim  UJfir,   tt 

^ftniff  nient  plut  que  en  trefpafi  borne  r«»  cotmtera  ejjpeaal  ccant,  Sec,  (Fitx.  ahrm 

eovera  damage*  fur  trejpafi  nient  fast,  met  t,  ejea.frm  a.)   See  Brad.  l,^.  /r.l. 

a/eftr^  mts  il  convlent  a  fief"  far  affion  €•  36. 

de  covenant  al  eomen  lata  a  Tenderer  fin         >  See  append.  N^  II.  %  ^,frofefin» 
itrme  t  fmd  Ma  curia  t^mtffit,    Et  fer 
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dcd  as  earl/  as  tbe  reign  of  Edward  IV*";  though  it  hath 
been  faid "  to  have  firft  begun  under  Henry  VII,  becaufe  it 
probably  was  then  firft  applied  to  it^s  prefeat  principal  ufe, 
that  of  trying  the  title  to  the  bnd. 

The  better  to  apprehend  the  contrivance,  whereby  this 
end  is  effected,  we  muft  rccollcft  that  the  remedy  by  cjcft. 
ment  is  in  it's  original  an  a£lion  brought  by  ode  who  hath 
a  leafe  for  years,  to  repair  the  injury  done  him  by  difpoflef- 
fion.    In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  firft  neceflary  that  the  claimant  do 
take  pofileffion  of  the  lands,  to  empower  him  to  conftitute  ar 
leflee  for  years,  that  may  be  capable  of  receiving  this  injury  of 
difpofleffion.    For  it  would  be  an  offence,  called  in  our  law 
maintenance^  (of  which  in  the  next  book,)  to  convey  a  title  to 
another,  when  the  grantor  is  not  in  poffeflion  of  the  land : 
and  indeed  it  was  doubted  at  firft,  whether  this  occafionaj 
poffeflion,  taken  merely  for  the  purpofe  of  conveying  the  title, 
ezcufed  the  leffor  from  the  legal  guilt  of  maintenance^.  When 
therefore  a  perfon,  who  hath  right  of  entry  into  lands,  deter- 
mi^ies  to  acquire  that  poffeflion,  which  is  wrongfully  with, 
held  by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a  for- 
mal entry  on  the  premifes ;  and  being  fo  in  the  pofieflion  of  the 
foil,  he  there,  upon  the  land,  feals  and  delivers  a  leafe  for 
years  to  fome  third  perfon  or  leffee  :  and,  having  thus  given 
him  entry,  leaves  hi|p  in  poffeffion  of  the  premifes.     This 
leffee  is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  who 
had  the  previous  poffeflion,  enters  thereon  afrefh  and  oufts 
him;  or  till  fome  other  perfon  (either  by  accident  or  by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 
out  or  ejefts  him.   For  this  injury  the  leffee  is  entitled  to  bis 
a£lion  of  ejeftment  againft  the  tenant,  or  this  cafuat  ejeSlor^ 
which  ever  it  was  that  ouftcd  him,  to  recover  back  his  term 
and  damages.    But  where  this  aftion  is  brought *again ft  fuch 
a  cafual  eje£lor  as  is  before  mentioned,  and  not  againft  the 

>*  jEdtv  JV.  6.      Fir  Fairfax  ;  Ji  Jwt  urert^  donquet  tout  mdamagts,  (Bro. 

I'Ome  pwrt  ejfffione  frmae,  li  plaintiff  rt^  Ahr,  u  fu^rt  ^eat  infra  Urmiinm,  6.) 

toverafon  ttrme  qui  tfi  arere^  fib'ttn  com*  "  F.  N.  B.  210. 

in  quaft  tjec'it  tn/ra  ttrmnum  \  et^finaU  •  x  Cb.  Rep.  append.  39. 

very 
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▼cry  tenant  m  pofleflion,  the  court  will  not  fulFer  the  tenant 
to  lofe  his  pofleflion  without  any  opportunity  to  defend  it. 
Wherefore  it  is  a  {landing  rule^  that  no  plaintiff  (hall  pro- 
ceed in  ejeflnient  to  recover  lands  againft  a  cafual  eje^oTf 
without  notice  given  to  the  tenant  in  pofleiEoni  (if  any  there 
be,)  and  making  him  a  defendant  if  he  pleafes.  And,  in 
order  to  maintain  the  a^ion,  the  plaintiff  muft,  in  cafe  of 
any  defence,  make  out  four  points  before  the  court :  viz.  tittif 
hafe^  entry f  and  ou/lin  Firft,  he  muft  (hew  a  good  tMe  ia 
his  leffor,  which  brings  the  matter  of  right  entirely  before 
the  court ;  then,  that  the  leflbr^  being  feifed  or  poffeffed  by 
virtue  of  fuch  title,  did  make  him  the  leafe  for  the  prefent 
term  ;  thirdly,  that  he,  the  Icffee,  or  plaintiff,  did  enter  or 
take  poffeflion  in  confequence  of  fuch  leafe ;  and  thent 
la(Uyi  that  the  defendant  aufied  or  ejeded  him.  Whereupon^ 
he  (hall  have  judgment  to  recover  his  (erm  and  damages  ; 
and  (hall,  in  confequence,  have  a  writ  of  peje/^on,  which 
the  (heriff  is  to  execute  by  delivering  him  the  undifturbed 
and  peaceable  pofleflion  of  his  term. 

This  is  the  regular  method  of  bringing  an  adion  or  ejed- 
ment,  in  which  the  title  of  the  leffor  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  (hew  the  injury  dona 
to  the  leffee  by  this  oufter.    This  method  muft  be  ftill  con- 
tinued in  due  form  and  ftri£lnefs,  fave  only  as  to  the  notice 
to  the  tenant,  whenever  the  poffeflion  is  vacant,  or  there  is 
no  a£lual  occupant  of  the  premifes ;  and  alfo  in  fome  other 
cafes.    But,  as  much  trouble  and  formality  were  found  to 
attend  the  zGtml  making  of  the  lea/e^  entry y  and  cu/lerf  a  new 
and  more  eafy  method  of  trying  titles  by  writ  of  eje£tmentj 
where  there  is  any  a£lual  tenant  or  occupier  of  the  premifes 
in  difputCy  was  invented  fomewhat  more  than  a  century  ago, 
by  the  lord  chief  juftice  RoUe  ',  who  then  fat  in  the  court  of 
tiffer  bench ;  fo  called  during  the  exile  of  king  Charles  the 
fecond.    This  new  method  entirely  depends  upon  a  ftring  of  r  202  1 
'    legal  fi£lions :  no  a£lual  leafe  is  made,  no  a£lual  entry  by 
the  plaintiff,  no  aAual  oufter  by  the  defendant ;  but  all  are 

>  fityl.praA.  lUf.  loS.  {tJit*  1657.) 
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merely  ideal,  for  the  folc  purpofcof  trying  the  title  ( i ).  To  this 
end,  in  the  proceedings  ^  a  leafe  for  a  term  of  years  is  ftated 
to  have  been  made  by  him  who  claims  title,  to  the  plaintiff 
who  brings  the  action,  as  by  John  Rogers  to  Richard  Smithy 
which  plaintiff  ought  to  be  fome  real  perfon,aDd  not  merely 
an  ideal  fifiitious  one  who  hath  no  exiftence,  as  is  frequently 
though  unwarrantably  praAifed ' :  it  is  alfo  ftated  that  Smith 
the  leffee  entered ;  and  that  the  defendant  William  Stiles> 
who  is  called  the  ca/ual  ejeifor^  oufted  him  ;  for  which  oufter 
he  brings  this  a£lion.     As  foon  as  this  zQ.\on  is  brought,  and 
the  complaint  fully  ftated  in  the  declaration'.  Stiles,  the 
cafual  ejedor,  or  defendant,  fends  a  written  notice  to  the 
tenant  in  poffeflion  of  the  lands,  as  George  Saunders,  xn« 
forming  him  of  the  a£lion  brought  by  Richard  Smith,  and 
tranfmitting  him  a  copy  of  the  declaration  :   withal  afluring 
him  that  he.  Stiles  the  defendanti  has  no  title  at  all  to  the 
premifes,  and  (hall  make  no  defence ;  and  therefore  advifing 
the  tenant  to  appear  in  court  and  defend  his  own  title :  other- 
wife  he,  the  cafual  eje^lor,  wiU  fuffer  judgment  to  be  had 
againft  him ;   and  thereby  the  actual  tenant  Saunders  will 
inevitably  be  turned  out  of  .pcffefEon  r.    On  receipt  of  this 
friendly  caution,  if  the  tenant  in  poffeflion  does  not  within 
a' limited  time  apply  to  the  court  to  be  admitted  a  defendant 
In  the  ftead  of  Stiles,  he  is  fuppofed  to  have  no  right  at  all ; 
and,   upon  judgment  being  had  againft  Stiles  the  cafual 

4  See  appendix,  K*  II.  §  l>  2.  *  Append.  N°  II.  §  2» 

'  6  Mod.  309«  f  Uidm 


( I )  An  a6^ual  entry  is  neceffary  to  avoid  a  fine  levied  with  pro- 
clamations, and  the  dcmife  laid  in  the  ejedment  mufl  be  fubfe<- 
quent  to  the  entry  ;  but  that  is  the  only  cafe  in  which  an  aflual 
entry  is  required.  2  Sir.  io86.  Doug.  468.  i  T.  R.  741. 
Unlefs  it  18  an  ejcdiment  brought  to  recover  on  a  vacant  poffeflion, 
and  not  by  a  landlord  tipon  a  right  of  re-entry  under  the  4  Geo. 
II.  c.  28  ;  in  which  cafe  the  leffor  or  his  attorney  muft  a6lually 
feal  a  leafe  upon  the  premifes  to  the  plaintiff,  who  muft  be  ejefied  hj 

a  real  perfon.     Sec  the  mode  of  proceediogi  a  Cromp.  Prac.  1 98. 

cjedofji 
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cjeAor^  Saunders  the  real  tenant  ^i^ill  be  torned  out  of  pof- 
fcflion  by  the  iheriff. 

But,  if  the  tenant  in  poiTeffion  applies  to  be  made  a  de« 
fendant,  it  is  allowed  him  upon  this  condition ;  that  he  enter 
into  a  rule  of  court '  to  confefs,  at  the  trial  of  the  caufe,  three 
of  the  four  requiGtes  for  the  maintenance  of  the  plaintiflfs 
a£tion  ;  v/z.  the  leafe  of  Rogers  the  leflbr,  the  entry  of  Smith 
the  plaintiff,  and  his  eufler  by  Saunders  himfelf,  now  made  L  ^^4  J 
th«  defendant  inftead  of  Stiles :  which  requifites  being  wholly 
fi£iitious5  ihould  the  defendant  put  the  plaintiff  to  prove  them, 
be  muft  of  courfe  be  nonfuited  for  want  of  evidence;  but  by 
fuch  ftipulated  confeffion  of  leafe^  entry^  and  9t//ferf  the  trial 
will  now  (land  upon  the  merits  of  the  title  only  (2).  This  done, 
the  declaration  is  altered  by  inferting  the  name  of  George 
Saunders  inftead  of  William  Stiles,  and  the  caufe  goes  down 
to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the  demife 
of  Rogers,  (the  leflbr,)againft  Saunders,  the  new  defendant* 

<  ikppeiid.  N«  II.  §  3. 


(2)  It  has  been  determined,  that  no  eje^ment  can  be  mainr 
tatned  where  the  Icffor  of  the  plaintiff  has  not  a  legal  right  of 
entry  ;  as  the  heir  at  law  was  barred  from  recovering  in  ejedl- 
nent,  where  there  was  an  unfatisfied  term  rai£ed  for  the  purpofe  o£ 
fecuring  an  annuity,  though  the  heir  claimed  the  eilate  fubje6l  to 
^hat  charge.  But  a  fatisfied  term  will  be  prefumed  to  be  furren« 
dered ;  and  the  courts  will  not  permit  the  plaintiff  in  eje6lment  to 
be  non-fuited  by  a  term  ftanding  out  in  the  truftee  of  the  lefFor. 
2  T.  R.  695.    t  T.  R.  758. 

In  Doe  on  the  demife  of  Bonvcrman  v.  Syhountf  7  T,  R*  2. 
Lord  Kenyon  declared  that  in  all  cafes  where  truflees  ought 
to  convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury 
to  prefume,  where  fuch  a  prefumption  might  reafonably  be  made, 
that  they  had  conveyed  accordingly,  in  order  to  prevent  a  jufl 
title  from  being  defeated  by  a  matter  of  form.  But  if  fuch  a 
prefumption  cannot  be  made,  he  who  has  the  equitable  efUte 
•nly  cannot  recover  in  ejeamcnt.    Jones  v.  Jones ^   7  7*.  iJ.  46- 

0^9  And 
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And  therein  the  leflbr  of  the  plaintiff  is  bound  to  make  out  a 
clear  title,  otherwife  his  fi£litious  leflee  cannot  obtain  judg* 
ment  to  have  pofleflion  of  the  land  for  the  term  fuppofed  to 
be  granted.  But,  if  the  leflbr  makes  out  his  title  in  a  fatif- 
fafbory  manner,  then  judgment  and  a  writ  of  pofleflion  (hall 
go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers  his  fuppofed  leffor*  Tet, 
to  prevent  fraudulent  recoveries  of  the  pofleflioni  by  collufion 
with  the  tenant  of  the  land,  all  tenants  are  obliged  by  ftatute 
1 1  Geo.  II.  c.  19*  on  pain  of  forfeiting  three  years  rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  decla- 
ration in  eje£lment :  and  any  landlord  may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  a£kion,  in  cafe  the  te« 
nant  himfelf  appears  to  it ;  or,  if  he  pakes  default,  though 
judgment  muft  be  then  figned  againft  the  cafual  ejefior,  yet 

execution  fliall  be  ftayed,  in  cafe  the  landlord  applies  to  be 

made  a  defendant,  and  enters  into  the  common  rule ;  a  right* 

which  indeed  the  landlord  had,  long  before  the  provifion  of 

ifais  (latute  "* :  in  like  manner  as  (previous  to  the  ftatute  of 

Weftm.  2.  c.  3.)  if  in  a  real  adion  the  tenant  of  the  free- 

hold  made  default,  the  remainder-man  or  reverfioner  had  a 

right  to  come  in  and  defend  the  poffeflion  $  left,  if  judgment 

were  had  againft  the  tenant,  the  eftate  of  thofe  behind  ihould 

be  turned  to  a  naked  right  ^(3).   But  if  the  new  defendants, 

whether  landlord  or  tenant,  or  both,  after  entering  into  the 

common  rule,  fail  to  appear  at  the  trial,  and  to  confefsleafe, 

entry,  and  oufter,  the  plaintiff  Smith  muft  indeed  be  there 

r  20c  1  nonfuited,  for  want  of  proving  thofe  requiCtes;  but  judgment 

will  in  the  end  be  entered  againft  the  cafual  ejeflor  Stiles ; 

for  the  condition  on  which  Saunders,  or  his  landlord,  was 

admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is 

put  again  in  the  fame  fituatioa  as  if  he  never  had  appealed  at 

■  Styt.  Prad.  Reg.   io&.    Ii  r.  %$$.  ^  Bnfton.  /.  5.  c>  10.  §  14. 

7  Mod.  70.  Salk.  ft 57.    Burr.  1301. 


(3)  A  devifee,  although  he  has  never  been  in  pofleffion,  hat 

beett  permitted  to  defend  as  a  landlord  under  this  ftatute.    ix 

Geo*  2*  c*  lo.    4  7*  /!.  ii». 
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all  s  the  confequence  of  which  (we  have  feen)  would  ha>(c 
beeni  that  judgment  would  have  been  entered  for  the  plain- 
tiflF,  and  the  (heriff,  by  virtue  of  a  writ  for  that  purppfe, 
would  have  turned  out  Saunders,  and  delivered  pofleffion  to 
Smith.  The  fame  procefs  therefore  as  would  have  been  had, 
provided  no  conditional  rule  had  been  ever  made,  muft  now 
be  purfued  as  foon  as  the  c#ndition  is  broken  (4). 

The  damages  recovered  io  thefe  a&ionSi  though  formerly 
their  only  intent,  are  now  ufually  (Cnce  the  title  has  been 


(4)  Where  an  ejeftment  is  defended  merely  to  continue  the 
poifeffion  of  the  premifes,  and  no  defence  is  made  at  the  trialy  the 
pradice  is  for  the  cryer  of  the  court,  firft,  to  call  the  defendant  to 
confefs  Icafcy  entry,  and  oufler»  and  then  the  plaintifFy  as  in  other 
cafes  of  nonfuits,  to  come  forth  or  he  will  lofe  his  wnt  of  nifi 
/nil/. 

Though  in  this  cafe  the  judgment  is  given  againft  the  cafual 
ejedor,  yet  the  cods  are  taxed  as  in  other  cafes,  and  if  the  real 
defendant  refufes  to  pay  them,  the  court  will  grant  an  attachment 
againft  him.     SalL  259. 

In  like  manner  if  there  be  a  verdi6l  for  the  defendant,  or  the 
nominal  plaintiff  be  nonfuited  without  the  de&ult  of  the  defendant, 
the  defendant  muft  tax  his  cofts,  and  fue  out  a  writ  of  execution 
againlh  the  nominal  plaintiff ;  and  if,  upon  ferving  the  leffor  of 
the  plaintiff  with  this  writ  and  a  copy  of  the  rule  to  confefs  leafe, 
entry,  and  oufter,  the  leffor  of  the  plaintiff  does  not  pay  the  coils, 
the  court  will  grant  an  attachment  againft  him.  2  Cromp.  Braff^ 
214.  In  ejectment  the  unfuccefsful  party  may  re- try  the  fame 
queilion  as  often  as  he  pleafes  without  the  leave  of  the  court ;  fo^" 
by  making  a  frefh  demife  to  another  nominal  character,  it  be* 
cdmes  the  adion  of  a  new  plaintiff  upon  another  right,  and  the 
pourts  of  law  cannot  any  farther  prevent  this  repetition  of  the 
aclion,  than  by  ordering  the  proceedings  in  one  eje£lmeut  to  be 
ftayed  till  tlie  cofts  of  a  former  ejedment,  though  brought  in 
another  court,  be  difcharged.  2  BL  Rep.  11 58.  Barnes^  133, 
But  a  court  of  equity,  in  fome  inilanees  where  there  have  been 
leveral  trials  in  eje^^ment  for  the  fame  premifes,  though  the 
title  was  entirely  legal,  has  granted  a  perpetual  injundion. 
I  P.  H'.  672. 

0^3  con- 
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confidered  ts  the  principal  queftion)  very  fmall  and  inade- 
quate ;  amounting  commonly  to  one  (hillings  or  fome  other 
trivial  fum.  In  order  therefore  to  complete  the  remedy, 
when  the  poflTeffion  has  been  long  detained  from  him  that  had 
the  right  to  it>  an  a£lion  of  trefpafs  alfo  lies,  after  a  recovery 
in  ejectment,  to  recover  the  mefne  profits  which  the  tenant 
in  pofTeffion  has  wrongfully  received*  Which  a£iion  may  be 
brought  in  the  name  of  either  the  nominal  plaintiff  in  the 
eje£hnent»  or  his  leflbr,  againft  the  tenant  in  poiTeflion :  whe* 
ther  he  be  made  party  to  the  ejedment,  or  fuffers  judgment 
to  go  by  default '•  In  this  cafe  the  judgment  in  eje£tment  is 
conclufive  evidence  againft  the  defendant,  for  all  profits  which 
have  accrued  fince  the  date  of  the  demife  dated  in  the  former 
declaration  of  the  plaintiff;  but  if  the  plaintiff  fues  for  any 
antecedent  profits^  the  defendant  may  make  a  new  defence  (5), 

Such  is  the  modern  way  of  obliquely  bringing  in  quef- 
tion  the  title  to  lands  and  tenementSj  in  order  to  try  it  in  this 
collateral  manner;  a  method  which  is  now  univerfally  adopt«« 
cd  in  almoft  every  cafe.  It  is  founded  on  the  fame  principle 
as  the  antient  writs  of  affize,  being  calculated  to  try  the  mere 
pojpffory  title  to  an  eftate  ;  and  hath  fucceeded  to  thofc  real 
anions,  as  being  infinitely  more  convenient  for  attaining  the 
r  206  1  end  of  juftice;  becaufe  the  form  of  the  proceeding  being  en- 
tirely fiditious,  it  is  wholly  in  the  power  of  the  court  to  dxttGt, 
the  application  of  that  fi&xoriy  fo  as  to  prevent  fraud  and  chi« 
cane,  and  evifcerate  the  very  truth  of  the  title.  The  writ  of 
eje£iment  and  it's  nominal  parties  (i^s  was  refolved  by  all  the 
judges^)  are  <<  judicially  to  be  confidered  as  the  fiditiou^ 
^<  form  of  an  action,  really  brought  by  the  leffor  pf  the  plains 
<<  tiff  againft  the  tenant  in  poffeffion  :  invented,  under  the 
<<  control  and  power  of  the  court,  for  the  advancement  of 

«  Bun.  668.  7  Mich.  32  Geo.  II.     4  B^rr.  668^ 


(5)  The  defendant  may  pleafl  the  ftatiite  of  limitations,  and  by 
that  means  proteA  himfelf  from  the  payment  of  all  mefne  profits, 
except  thofc  which  have  accrued  within  the  laft  fix  years.    BulL 

N.  P.  88, 

*'  juftjQQ 
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«'  juftice  in  many  refpefts ;  and  to  force  the  parties  to  go  to 
**  trial  on  the  meritS)  without  being  intangled  in  the  nicety 
"  of  pleadings  on  cither  fide." 

But  a  writ  .of  ejeSment  is  not  an  adequate  means  to  try 
the  title  of  all  eftates ;  for  on  thofc  things,  whereon  an  entry 
cannot  in  fd&  be  made,  no  entry  (hall  be  fuppofed  by  any 
rfi£lion  of  the  parties.  Therefore  an  cje£lment  will  not  lie  of 
an  advowfon,  a  rent,  a  common,  or  other  incorporeal  heredita- 
ment * :  except  for  tithes  in  the  hands  of  lay  appropriators,  by 
the  exprefs  purview  of  ftatute  32  Hen.  VIII.  c.  7.  which 
do£lrine  hath  fince  been  extended  by  analogy  to  tithes  in  the 
hands  of  the  clergy  * :  nor  will  it  lie  in  fuch  cafes,  where  the 
entry  of  him  that  hath  right  is  taken  away  by  defceut|  dif- 
continuance,  twenty  years  difpoflcflion,  or  otherwife. 

This  aftion  of  ejeftmcnt  is  however  rendered  a  very  cafy 
.and  expeditious  remedy  to  landlords  whofe  tenants  are  in  ar« 
rear,  by  ftatute  4  Geo.  11.  c.  28.  which  ena£ls|  that  every 
landlord,  who  hath  by  his  leafe  a  right  of  re-entry  in  cafe  qF 
non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no 
fufficient  diilrcfs  is  to  be  had,  may  ferve  a  declaration  in  ejed« 
ment  on  his  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  (hall  be  valid  without  any  formal 
re-entry  or  previous  demand  of  rent.  And  a  recovery  in  fuch 
ejedment  (hall  be  final  and  conclufive,  both  in  law  and 
equity,  unlefs  the  rent  and  all  cofts  be  paid  or  tendered 
within  fix  calendar  months  afterwards  (6). 

2.  The  writ  oi  quare  ejeclt  infra  terminum  lieth,  by  the  an-  [  20?  3 
tient  law,  where  the  wrongdoer  or  ejeftor  is  not  himfclf  in 
pofleflion  of  the  lands,  but  another  who  claims  under  him. 
As  where  a  man  leafeth  lands  to  another  for  years,  and,  after 

'  Brownl/ 129.  Cro.  Car.  492.  Stra.  54.         ■  Cro.  Car.  301.  a  Lord  Rayni.789« 

-*^~~^  '  ■  - 

(6)  Where  there  Is  a  fufficient  diftrefs  upon  the  premifes,  the 
landlord  cannot  maintain  an  ejcf^ment  upon  his  nght  of  re-entry 
for  non-payment  of  rent,  if  he  haa  not  demanded  the  rent  on  the 
very  day  on  which  it  was  due. 

0^4  the 


coy  Private  Book  III. 

the  leflbr  or  reverfioner  entereth^  and  maketh  a  feofFmcnt  in 
fce^  or  for  life,  of  the  fame  lands  to  a  ftranger :  now  the 
leflee  cannot  bring  a  writ  oi  ejenionejirmae  orejedment  againfl: 
the  feoffee;  bccaufe  he  did  not  eje£b  hinrii  but  the  reverfioner^ 
neither  can  he  have  any  fuch  a£kion  to  recover  his  term  againft 
the  reverConer^  who  did  ouft  him;  becaufe  he  is  not  now  in 
poflelBdn.  And  upon  that  account  this  writ  was  devifed^ 
Upon  the  equity  of  the  ftatute  Wcftm.  2.  c.  24.  as  in  a  cafe 
vhere  no  adequate  remedy  was  already  provided  **•  And  the 
a&ion  is  brought  againft  the  feoffee  for  deforcing,  or  keeping 
X>ut,  the  original  lefleCj  during  the  continuance  of  his  term; 
and  herein,  as  in  the  eje£lment|  the  plaintiff  (hall  recover  fo 
much  of  the  term  as  remains ;  and  alfo  {h»ll  have  a£bial  da« 
mages  for  that  portion  of  it  whereof  he  has  been  unjuftly  de« 
privcd.  But  fince  the  introdu&ion  of  fi£titious  oufters* 
whereby  the  title  may  be  tried  againft  any  tenant  in  poffef- 
fionj  (by  what  means  foever  he  acquired  it,)  and  the  fubfe- 
quent  recovery  of  damages  by  a£tion  of  trefpafs  for  mefnt 
profits,  this  action  is  fallen  Into  difufe* 

^  F.  N.  B.  198. 
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CHAPTER     THE     TWELfTH. 

OF   TRESPASS. 

IN  the  two  preceding  chapters  we  have  confidered  fuch 
injuries  to  real  property,  as  confided  in  an  ouder,  or  amo- 
tion of  the.poflcffion.  Thofe  which  remain  to  be  difcuflcd 
are  fuch  as  may  be  offered  to  a  m'an's  real  property  without 
any  amotion  from  it. 

The  fecond  fpecies  therefore  of  real  injuries,  or  wroQgv 
that  affc£l  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  tnfpafs.  Trefpafs,  in  its  largeft  and  mod  extenCve  febfe, 
Signifies  any  tranfgreflion  or  offence  againft  the  law  of  nature^ 
of  fociety,  or  of  the  coimtry  in  which  we  live ;  whether  it  re- 
lates to  a  man's  perfon,  or  his  property.  Therefore  beating 
another  is  a  trefpafs ;  for  which  (as  we  have  formerly  fcen) 
an  adionjof  trefpafs  vi  et  armis  in  aflault  and  battery  will  lie  ; 
taking  or  detaining  a  man's  gcods  are  refpe£tive]y  trefpafles} 
for  which  an  adion  of  trefpafs  vi  et  armisy  or  on  the  cafe  in 
troyer  and  converfion,  is  given  by  the  law :  fo  alfo  non* 
performance  of  promifes  or  undertakings  in  a  trefpafs,  upon 
which  an  a£kion  of  trefpafs  on  the  cafe  in  affum^t  is  ground*  . 
ed  :  and,  in  general,  any  misfeafance  or  a£t  of  one  man, 
whereby  another  is  injurioufly  treated  or  damnified,  is  a 
tranfgreflion  or  trefpafs  in  its  largeft  fenfe ;  for  which  we 
have  already  feen  *  that,  whenever  the  a£i  itfelf  is  dire£tly, 
and  immediately  injurious  to  the  perfon  or  property  of  another, 
and  therefore  neceflarily  accompanied  with  fome  force,  an  C  2op  } 
a£lion  of  trefpafs  vl  et  armis  will  lie  \  but,  if  the  injury  it 
only  confequential,  a  fpecial  auion  of  trefpafs  on  the  cafe  may 
be  brought  (i)« 

*  See  pag.  123. 

--  -  -  ^       - 

( I )  The  diftin£lion8  beween  adiont  of  trefpafs  vi  et  amiis  for . 
im  immediate  injury,  and  adioRt  of  trefpafi  opoa  the  cafe  for  a 

oonfp* 
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Btrr  in  the  limited  and  confined  fenfe,  in  which  we  arc  at 
prefent  to  confider  it,  it  fignifies  no  more  than  an  entry  on 
another  man's  ground  without  a  lawful  authority,  and  doing 
fome  damage,  however  inconfidcrabie,  to  his  real  property. 
For  the  right  of  met4m  and  iuumf  or  property  in  lands,  being 
once  eftabliflicd,  it  follows  as  a  neceiTary  confequence,  that 
this  right  muft  be  exclufive  ;  that  is,  that  the  owner  may  re« 
tain- to  himfelf  the  fole  ufe  and  occupation  of  his  foil :  every 
entry  therefore  thereon  without  the  owner's  leave,  and  efpe- 
cially  if  contrary  to  his  exprefs  order,  is  a  trefpafs  or  tranf- 
grefljon.  The  Roman  laws  feem  to  have  made  a  dire£b  pro- 
bibition  neceflary,  in  order  to  conftitute  this  injury :  *<  quiali^ 
**  enum  fundum  ingreditur^  poteft  a  domittOf  Ji  is  praeviderit^ 
•*  prohiberi  ne  ingrediatur^.^*    But  the  law  of  England,  juftlj 

*  Jnji,  2.  X.  11. 


ponfequential  damage,  arc  frequently  very  delicate  ;  fee  the  fubje£^ 
much  coniidered  in  a  BL  Rep*  892,  in  a  cafe  where  an  a£kion  of 
trefpafs  vi  et  armu  was  brought  againft  the  defendant  for  throwing 
a  lighted  fquib  in  a  public  market,  which  fell  upon  a  (tally  the 
owner  of  which,  to  defend  himfelf  and  his  goods,  took  it  up,  and 
threw  it  to  another  part  of  the  market,  where  it  ftruck  the 
plamtifF  and  put  out  his  eye. 

The  queftion  was  much  difcuffcd,  whether  the  perfon  injured 
ought  to  have  brought  an  adlion  of  trefpafs  vi  et  armiif  or  an 
adion  upon  the  cafe ;  and  one  of  the  four  judges  (Irenuouily  con. 
tended  that  it  ought  to  have  been  an  a£lion  upon  the  cafe.  But 
I  fhould  humbly  conceive,  that  the  queftion  was  more  properly  thisy 
viz.  whether  an  adion  of  trefpafs  vi  et  armis  lay  againft  the  ori* 
ginal  or  the  intermediate  thrower,  or  whether  the  a^  of  the  fccond 
thrower  was  involuntary,  (whirh  feems  to  have  been  the  opinion 
of  the  jury,)  or  wilful  and  mifchievous,  and  if  fo,  whether  he  alone 
ought  not  to  have  been  anfwrrable  for  the  confequences.  For  if 
A  throws  a  fione  at  B,  which  after  it  lies  quietly  at  his  foot,  B  takes 
up  and  throws  again  at  C,  it  is  prefumed  that  C  has  his.adlion 
againil  B  only ;  but  if  k  is  thrpwn  at  B,  and  B,  by  warding  it  off 
from  himfelf,  gives  it  a  different  diredion,  in  confequence  of  which 
it  ftrikes  C,  in  that  cafe,  it  is  wholly  the  ad  of  A,  and  B  muft  bs 
confidered  merely  as  an  inanimate  objeft,  which  may  chance  to 

divert  its  courfc, 
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confidering  that  much  inconvenience  may  happen  to  the 
owner,  before  he  has  an  opportunity  to  forbid  the  entry,  has 
carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands,  (unlefs  by  the  owner's  leave,  or  in 
fome  very  particular  cafes,)  as  an  injury  or  wrong,  for  fatif- 
hdiou  of  which  an  aAion  of  trefpafs  will  lie  ;  but  determines 
the  quantum  of  that  fatisfa£lion,  by  confidering  how  far  the 
oflence  was  wilful  or  inadvertent,  and  by  eftimating  the  va« 
lue  of  the  a&ual  damage  fuftained. 

Evert  unwarrantable  entry  on  another's  foil  the  law  en- 
titles a  trefpafs  by  hreahing  his  clofe  /  the  words  of  the  writ  of 
trefpafs  commanding  the  defendant  to  (hew  caufe  quare  clau'- 
fum  querentis  fngit.  For  every  man's  land  is  in  the  eye  of  the 
law  inclofed  and  fet  apart  from  his  neighbour's :  and  that 
either  by  a  vifible  and  material  fence,  as  one  field  is  divided 
from  another  by  a  hedge;  or,  by  any  ideal  invifible  boundaryi 
eliding  only  in  the  contemplation  of  law,  as  when  one  man's  [  2io  J 
land  adjoins  to  another's  in  the  fame  field.  And  every  fuch 
entry  or  breach  of  a  man's  clofe  carries  necefTirily  along  with 
it  fomc  damage  or  other :  for,  if  no  other  fpecial  lofs  can  be 
afllgned,  yet  ftill  the  words  of  the  writ  itfelf  fpccify  one  ge- 
neral damage,  vh*  the  treading  down  and  bruifing  his 
herbage  S 

One  muft  have  a  property  (either  abfolute  or  temporary) 
in  the  foil,  and  a£tual  pofleiGon  by  entry,  to  be  able  to  main- 
tain an  adion  of  trefpafs  :  or,  at  lead,  it  is  requifite  that  the 
party  have  a  leafe  and  pofleOion  of  the  vedure  and  herbage  of 
the  land  ^.  Thus  if  a  meadow  be  divided  annually  among 
the  parifbioners  by  lot,  then,  after  each  perfun's  feveral  por- 
tion is  allotted,  they  may  be  refpe£lively  capable  of  maintain- 
ing an  a£^ion  for  the  breach  of  tb«^ir  feveral  clofes  * :  for  they 
have  an  exclufive  intered  and  freehold  therein  for  the  time. 
But  before  entry  and  a£^ual  pofieflion,  one  cannot  maintain 
an  action  of  trefpafs,  though  he  hath  the  freehold  in  law  ^ 
And  therefore  an  heir  before  entry  cannot  have  this  aflion 

«  F.N.  B.  87,  88.  •  Cro.  Eiii.  411. 

f  Pyer,  185.    1  Rgll.  Abr.  549*  f  »  Kol.  Abr.  553. 

againft 
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agiinft  an  abator :  though  a  difleifee  might  have  it  ag^inft  the 
difleifor,  for  the  injury  done  by  the  diffeifin  itfelf,  at  which 
time  the  plaintiff  was  feifed  of  the  land :  but  he  cannot  have 
it  for  any  a£k  done  after  the  difTcifin,  unti^he  hath  gained 
pofiefiion  by  re-entry,  and  then  he  may  well  maintain  it  for 
the  intermediate  damage  done ;  for  after  his  re-entry  the  lawj 
by  a  kind  oijus  pojiliminii^  fuppofes  the  freehold  to  have  all 
along  continued  in  him  s.  Neither,  by  the  common  law, 
in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept 
out  of  pofl'eflion  fue  the  wrongdoer  by  a  mode  of  redrefs, 
which  was  calculated  merely  forinjuries  committed  againft  the 
land  while  in  the  pojfejjion  of  the  owner.  But  now  by  the  fta* 
tute  6  Ann.  c.  i8.  if  a  guardian  or  trudee  for  any  infant,  a 
huflband  feifed  jure  uxoris,  or  a  perfon  having  any  eftate  or 
[  21 1  ]  intereft  determinable  upon  a  life  or  lives,  ihall,  after  the  deter* 
mination  of  their  refpe£tive  interefts,  hold  over  and  continue 
in  poiTeflion  of  the  lands  or  tenements,  without  the  confent  of 
the  perfon  entitled  thereto,  they  are  adjudged  to  be  trefpafiers ; 
and  any  reverfioner  or  remainder-man,  expediant  on  any 
life-eftate,  may  once  in  every  year,  by  motion  to  the  court 
of  chancery,. procure  the  ce/iuy  que  vie  to  be  produced  by  the 
tenant  of  the  land,  or  may  enter  thereon  in  cafe  of  his  refufal 
or  wilful  ncgledl.  And  by  the  ftatutes  of  4  Geo.  II.  c.  28. 
and  1 1  Geo.  II.  c.  19.  in  cafe  after  the  determination  of  any 
term  of  life,  lives,  or  years,  any  perfon  (hall  wilfully  hold 
over  the  fame,  the  Icflbr  or  reverfioner  is  entitled  to  recover 
by  adion  of  debt,  cither  at  the  rate  of  double  the  annual  va-  . 
lue  of  the  premifcs,  in  cafe  he  himfelf  hath  demanded  and 
given  notice  in  writing  to  the  tenant  to  deliver  the  poffelTioni 
or  clfe  double  the  ufual  rent,  in  cafe  the  notice  of  quitting 
proceeds  from  the  tenant  himfelf,  having  power  to  determine 
his  leafe,  and  heafterwards  neglects  to  carry  that  notice  into 
due  execution  (2). 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but 
that  of  his  cattle  alfo  :  for,  if  by  his  negligent  keeping  they 

s  II  Rep.  5. 

(a)  See  2  vol,  p.  151.  n.  5. 

ftray 
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ftray  apon  the  land  of  another,  (and  much  more  if  he  permits^ 
or  drives  them  on,)  and  they  there  tread  down  his  neighbour'a 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  muft  anfwer  in  damages.  And  the  law  gives 
the  party  injured  a  double  remedy  in  this  cafe  $  by  permitting 
bim  to  diftrein  the  cattle  thus  damage  feafanty  or  doing  da* 
mage,  till  the  owner  (hall  make  him  (atisfadion ;  or  elfe  bj 
leaving  him  to  the  common  xcxtitAy  in  foro  contentiofo^  by  ac- 
tion*    And  the  a£iion  that  lies  in  either  of  thefe  cafes  of 
trefpafs  committed  upon  another's  land  either  by  a  man  him«  ^ 
felf  or  his  cattle,  is  the  a£)ion  of  trefpafs  vi  erarmis;  whereby 
a  man  is  called  upon  to  anfwer,  quare  vi  et  armis  claufum  ip^ 
Jius  A,  apud  B.  /regit,  et  hlada  ipfius  A.  ad  vaUntiam  centum 
folidorum  ibidem  nuper  crefcentia  cum  quibufdam  averiis  depafbts 
fuit,  conculcavit^  et  eofifumpfit,  is^c.  ^ :  for  the  law  always  cou* 
pies  the  idea  of  force  with  that  of  mtrufioii  upon  the  property 
of  another.     And  herein,  if  any  unwarrantable  a^  of  the  [  aia  J 
defendant  or  his  beads  in  coming  upon  the  lands  be  proved^ 
it  is  an  aft  of  trefpafs  for  which  the  plaintiff  muft  recover 
fome  damages ;  fuch  however  as  the  jury  (hall  think  proper 
to  afTefs. 

In  trefpaffes  of  a  permanent  nature,  where  the  injury  is 
sontinually  renewed,  (as  by  fpoiling  or  confuming  the  herb- 
age  with  the  defendant's  cattle,)  the  declaration  may  allege  the 
injury  to  have  been  committed  by  continuation  from  one  given 
day  to  another,  (which  is  called  laying  the  aftion  with  a 
continuandofj  and  the  plaintiflF  (hall  not  be  compelled  to  bring 
feparate  aAions  for  every  day's  feparate  offence  ^  But  where 
the  trefpafs  is  by  one  or  feveral  a£ls,  each  of  which  terminates 
in  itfelf,  and  being  once  done  cannot  be  done  again,  it  can- 
not be  laid  with  a  continuando :  yet  if  there  be  repeated  afts  of 
trefpafs  committed,  (as  cutting  down  a  certain  number  of 
trees,)  they  may  be  laid  to  be  done,  not  continually,  but  at 
divers  days  and  times  within  a  given  period  ^* 

^  Rtpfir,  94.  k  Salk.  638,  639.    Lord  Rayon,  $23. 

*  a  RvlL  Abr.  545.   Lord.  Raym*     7  Mod,  iff. 
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Im  fome  cafes  trefpafs  is  juftifiable ;  or,  rather,  entry  on 
another's  land  or  houfe  (hall  not  in  thofe  cafes  be  accounted 
trefpafs :  as  if  a  man  comes  thither  to  demand  or  pay  money^ 
there  payable ;  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  law.  Alfo  a  man  may  juftify  entering  into  an  ian  or 
public  houfe,  without  the  leave  of  the  owner  firft  fpecially 
aiked  \  becaufe  when  a  man  profeifes  the  keeping  of  fuch  inn 
or  public  houfe,  he  thereby  gives  a  general  licence  to  any 
perfon  to  enter  his  doors.  So  a  landlord  may  juftify  entering 
to  diftrain  for  rent ;  a  commoner  to  attend  his  cattle,  com« 
moning  on  another's  land  i  and  a  reverfioner,  to  fee  if  an  j 
wade  be  committed  on  the  eftate ;  for  the  apparent  neceflity 
of  the  thing  '•  Alfo  it  hath  been  faid,  that  by  the  commoa 
law  and  cuftom  of  Englsmd  the  poor  are  allowed  to  enter 
and  glean  upon  another's  ground  after  the  harveft,  without 
£213  ]  being  guilty  of  trefpafs*":  which  humane  provifion  feems  bor* 
rowed  from  theMofaical  law<^(3 ).  In  like  manner  the  commoa 
law  warrants  the  hunting  of  ravenous  b'eafts  of  prey,  aa 
badgers  and  foxes,  in  another  man's  land ;  becaufe  the  de- 

>  8  Rep.  X46.  "  LeviC.  c.  19.  v.  9.  ft  e,  23.  v.  is* 

*  Gilb.  £▼.  253.    TtUAs  fer  pais,     Dcut.  c  24.  ▼.  19,  &c. 
ch.  IS*  pa*  438* 


(  3  )T  wo  a6^ions  of  trefpafs  have  been  brought  m  the  c6mmon  pleat 
againfi  gleaners,  with  an  intent  to  try  the  general  queftzon^  viz. 
whether  fuch  a  right  exifted ;  in  the  firft,  the  defendant  pleaded  that 
he  being  a  poor,  neceiiitoas,  and  indigent  perfon,  entered  the  plain- 
tifPa  dofe  to  glean  ;  in  the  fecond,  the  defendant's  plea  was  as  be- 
fore, with  the  addition  that  he  was  an  inhabitant  legally  fettled 
within  the  pariih :  to  the  plea  in  each  cafe  there  was  a  general  de« 
xnurrer.  Mr.  J.  Gould  delivered  a  learned  judgment  in  favour  of 
gleaning,  but  the  other  three  judges  were  clearly  of  opinion  that 
this  claim  had  no  foundation  in  law ;  that  the  only  authority  t)> 
fupport  it  was  an  extrajudicial  di£^um  of  lord  Hale ;  that  it  was  a 
pra£Uqe  incompatible  ^Ith  the  cxclufive  enjoyment  of  property^ 
and  was  produdive  of  vagraacy,  and  many  mifchievous  confe* 
quencet.    1  H.  BL  Rep.  51* 

ftroyii^ 
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ftroying  fuch  creatures  is  faid  to  be  profitable  to  the  public*(4). 
But  in  cafes  where  a  man  mifdemeans  himfelf^  or  makes  an 
ill  ufe  of  the  authority  with  which  the  law  entrufts  him,  he 
ihall  be  -accounted  a  trefpafler  ab  initio  ^  :  as  if  one  comes 
into  a  tavern  and  will  not  go  out  in  a  reafonable  time,  but 
tarries  there  all  night  contrary  to  the  inclinations  of  the 
owner;  this  wrongful  adt  (haU  effcQ,  and  have  relation  back 
tven  to  his  firft  entry,  and  make  the  whole  a  trefpafs  %  But  a 
bare  non-feafance,  as  not  paying  for  the  wine  he  calls  for» 
will  not  make  him  a  trefpaffer ;  for  this  is  only  a  breach  of 
contrary-  for  which  the  taverner  fhall  have  an  a£lion  of  debt 
or  ajfumffit  againft  him  ^  So  if  a  landlord  diftreined  for  rent, 
and  wilfully  killed  the  diftrefs,  this  by  the  common  law  made 
him  a  trefpafier  ab  initio* :  and  fo.  indeed  would  any  other 
irregularity  have  done,  till  the  ftatute  12  Geo.  11.  c.  19. 
which  ena£ls,  that  no  fubfequent  irregularity  of  the  landlord 
Ihall  make  his  firft  entry  a  trefpafs ;  but  the  party  injured 
fliall  have  a  fpecial  a£lion  of  trefpafs  or  on  the  cafe,  for  the 
real  fpecific  injury  fuftained,  unlefs  tender  of  amends  hath 
been  made.  But  ftill,  if  a  reverfioner,  who  enters  on  pre- 
tence of  feeing  wafte,  breaks  the  houfe,  or  ftays  there  all 
night;  or  if  the  commoner  who  comes  to  tend  his  cattle,  cuts 
down  a  tree ;  in  thefe  and  fimilar  cafes,  the  law  judges  that 
he  entered  for  this  unlawful  purpofe,  and  therefore,  as  the 
aCt  which  demonftrates  fuch  his  purpofe  is  a  trefpafs,  he  (hall 
be  efteemed  a  trefpafier  ab  initio  ^  So  alfo  in  the  cafe  of 
hunting  the  fox  or  the  badger,  a  man  cannot  juftify  break- 
ing the  foil,  and  digging  him  out  of  his  earth  :  for  though 
the  law  warrants  the  burning  of  fuch  noxious  animals  for  the  [  ^'4  3 
public  goody  yet  it  is  held  "  that  fuch  things  muft  be  done  in 

•  •  Cro.  Jac.  311.  •  Finch,  L.  47. 

'  Finch.  L.  47.   Cro.  Jac.  148*  *  S  Rep  .146. 

4  %  Roll.  Abr*  561*  *  Cro.  Jac.  34 1. 
»  S  Rq>»  147. 

(4)  It  has  been  determined  in  a  late  cafe,  that  it  is  lawful  to 
follow  a  fox  with  horfes  and  hounds  over  another's  ground,  if  no 
more  damage  be  done  than  is  necelFary  for  the  deftru£lioa  of  the 
animal  by  fuch  a  purfuit.     i  7*  R>  338. 
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an  ordinary  and  ufual  manner ;  thereforCi  as  there  ia  an  or- 
dinary courfe  to  kill  them,  viz*  by  hunting,  the  court  held 
that  the  digging  for  them  was  unlawful* 

A  MAN  may  alfo  juilify  in  an  adion  of  trefpafs,  on  ac* 
count  of  the  freehold  and  right  of  entry  being  in  himfelf  ; 
and  this  defence  brings  the  title  of  the  eftate  in  queftion. 
This  is  therefore  one  of  the  ways  devifed,  fince  the  difufe  of 
real  a£tions,  to  try  the  property  of  eftates ;  though  it  is  not 
fo  ufual  as  that  by  ejedment,  becaufe  that,  being  now  a 
mixed  adion,  not  only  gives  damages  for  the  eje&ion,  but 
alfo  pofleffion  of  the  land :  whereas  in  trefpafs,  which  is 
merely  a  perfonal  fuit,  the  right  can  be*  only  afcertained,  but 
no  pofleflion  delivered  \  nothing  being  recovered  but  damages 
for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  a£lions  of  tre& 
pafsi  as  well  as  other  perfonal  anions,  it  is  (intif  alia) 
cna£ted  by  ftatutes  43  Eliz.  c.  6.  and  22  &  23  Car.  lU 
c.  9*  $  136.  that  where  the  jury,  wJiotry  an  a£tion  of  tref<* 
pafs,  give  lefs  damages  than  forty  (hillings,  the  plaintiff  fliall 
be  allowed  no  more  cods  than  damages  \  unlets  the  judge 
Ihall  certify  under  his  hand  that  the  freehold  or  title  of  the 
land  came  chiefly  in  queftion.  But  this  rule  now  admits  of 
two  exceptions  more,  which  have  been  made  by  fubXequent 
ftatutes.  One  is  by  ftatute  8  &  9  W.  III.  c.  ii.  which 
ena£ls,  that  in  all  anions  of  trefpafs,  wherein  it  (hall  appear 
that  the  trefpafs  was  wilful  and  malicious,  and  it  be  fo  certi* 
fied  by  the  judge,  the  plaintiff  (hall  recover  full  cofts  (5).  Every 
trefpafs'  is  wilful^  where  the  defendant  has  notice,  and  is 
efpccially  forewarned  not  to  come  on  the  land ;  as  every  tref» 
pafs  is  maliciousy  though  the  damage  may  not  amount  to  forty 
(liillings,  where  the  intent  of  the  defendant  plainly  appears  to 
r  215  ]  be  to  harafs  and  diftrcfs  the  plaintiff  (6).  The  other  exception 

(5)  The  judge  muft  certify  in  open  court  after  the  trial,  other- 
wife  the  certificate  is  void.     2  IVilf.  21. 

(6)  If  a  perfon  has  notice  not  to  come  or  continue  upon  an« 
other's  land,  as  if  a  fportfman  has  notice  or  warning  not  to  come 

again^ 
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is  by  ftatute  4  &  5  W.  &  M.  c.  23*  which  gives  full  cofts 
againft  any  inferior  tradefman,  apprentice,  or  other  diilb« 
lute  perfon,  ^ho  is  conviAed  of  a  trefpafs  in  hawking, 
hunting,  6(hing,  or  fowling  upon  another's  land«  Upon 
this  ftattit«  it  has  been  adjudged^  that  if  a  perfon  be  an 
inferior  tradefman,  as  a  clothier  for  inftance,  it  matters 
not  what  qualification  he  may  have  in  point  of  eftate ;  but^ 
if  he  be  guilty  of  fuch  trefpafs,  be  fhall  be  liable  to  pay  full 
cofts^{7), 

*  Lori  Raym.  1494 


again,  or  to  go  off,  and  he  repeats  or  continties  the  trefpafs, 
upon  proof  of  this,  the  judges  think  themfelyes  bound  to  certify 
that  the  trefpafs  is  wilful  and  malicious,  and  the  plaintiff  will  in 
cottfequenee  be  entitled  to  full  cofts.     i  Efp.  425. 

It  has  been  determined  that  the  judge  was  bound  to  certify, 
although  the  notice  had  been  general  to  all  perfons  not  to  tref- 
pafs upon  the  plaintiff's  lands,  and  given  four  years  before,  and 
although  the  defendant  was  unacquainted  with  the  Jboundaries  of 
the  plaintiff's  eftate.     6  T.  /?.  i  k 

(7)  The  perfons  defcnbcd  in  the  4  &  5  W.  &  M.  <?-  25.  are 
fol]jeft  to  pay  full  cofts,  though  the  damages  are  under  40/.,  with* 
out  any  certificate  of  the  judge  or  previous  notice  from  the  party* 
The  words  u^tnor  trade/man  are  fo  vague  that  the  court  of 
common  pleas  were  divided  in  opinion,  whether  a  perfon  who 
was  a  furgcon  and  apothec^  came  under  that  defcnption« 
a  Wils.  70. 

It  has  been  decided,  that  a  gentleman's  huntfman  is  not  a 
diffolute  perfon  under  this  aft;  and  where  the  plaintiff  ftates 
'  the  defendant  in  his  declaration  to  be  a  diffolute  perfon,  or  other 
perfon  mentioned  in  the  aft,  if  he  (hould  not  prove  him  fo  at  the 
trial,  ftifl  he  may  recover  a  verdift  as  in  a  common  aftion  of  tref- 
pafs.   a  Bl.  R^.  900* 


Vqu  m.  R 
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CHAPTER     THE     THIRTEENTH, 


OF   NUSANCK 


A  THIRD  fpccfes  of  real  injuries  to  a  man's  lands  and 
tenements,  is  by  nufance,  Nufance,  nocwivnitum^  or 
annoyance,  fignlfies  any  thing  that  wofketh  hurt,  inconveni- 
ence^  or  damage.  And  nufaiices  are  of  two  Vvci^%\  puhlic  or 
common  nufanccs,  which  afFe£t  the  public,  and  are  an  annoy- 
ance to  /r//the  king's  fubjefls;  for  which  reafon  we  mu(l  refer 
them  t'o.  the  clafs  of  public  wrongs,  or  crimes  and  mifdemef^ 
nors :  and  private  nufanccs,  which  are  the  obje£ls  of  our 
prefent'confideration,  and  may  be  defined,  any  thing  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita^ 
ments  of  another*.  We  will  therefore,  firft,  mark  out  the 
feveral  kinds  of  nufancesj  and  then  their  rerpe£tive  remedies. 

T.  In  difcufling  the  feveral  kinds  of  nufanccs,  we  will  con- 
fider,  firft,  fuch  nufances  as  may  efFeft  a  man's  corporeal 
hereditamentSi  and  then  thofe  that  may  damage  fuch  as  are 
incorporeal. 

I.  First,  as  to  corporeal  inheritances.  If  a  man  builds  a 
houfe  fo  clofe  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this, is  a  nufance, 
for  which  an  adion  will  lic^  Likewife  to  cre£l  a  houfc  or 
€ther  building  fo  near  to  mine,  that  it  obftrudls  my  ahtient 

•  Finch.  L.  i88.  *  F.  N.  B.  184. 

.      '  lights 
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lights  and  windows  Is  a  nufance  of  a  fimilar  nature  ^.     But 
in  this  latter  cafe  it  is  neceflary  that  the  windows  be  antient^ 
that  is,  have  fubfifted  there  a  long  time  without  interruption ; 
otherwife  there  is  no  injury  done  ( i }.  For  he  hath  as  much  right 
to  build  a  new  edifice  upon  his  ground,  as  I  have  upon  mine : 
fince  every  man  may  erect  what  he  plcafes  upon  the  upright 
or  perpendicular  of  his  own  foil,  fo  as  not  to  prejudice  what 
has  long  been  enjoyed  by  another ;  and  it  was  my  folly  to 
build  fo  near  another's  ground  ^  Alfo,  if  a  perfon  keeps  his 
bogs,  or  other  noifome  animals,  fo  near  the  houfe  of  another, 
that  the  ftench  of  him  incommodes  him  and  makes  the  air 
unwholefome(2),  this  is  an  injurious  nufance,  as  it  tends  tode- 
prive  him  of  the  ufe  and  benefit  of  his  houfe  *.     A  like  injury 
is,  if  one's  neighbour  fets  up  and  exercifes  any  oflfenfive  trade ; 
as  a  tanner's,  a  tallowchandler's^  or  the  like  \  for  though  thefe 
are  lawful  and  ncccflary  trades,  yet  they  (hould  be  cxercifed  in 
remote  places ;  for  the  rule  is,  ^*Jic  utere  tuo^  ut  alienum  mn 
••  laedas  ;'*  this  therefore  is  an  aftionable  nufance  ^  So  that 
the  nufances  which  affedt  a  man's  dwelling  may  be  reduced  to 
thefe  three  :   i.  Overhanging  it :  which  is  alfo  a  fpecies  of 
trefpafs,  for  cujm ejl folum  ejus  ejl  ufque  adcoelum  :  2.  Stopping 
antient  lights:  and,  3. Corrupting  the  air  with  noifome  fmells : 
for  light  and  air  are  two  indifpenfable  requifites  to  every  dwell- 
ing.    But.depriving  one  of  a  mere  matter  of  pleafure,  as  of 
a  fine  profpeft,  by  building  a  wall,  or  the  like ;  this,  as  it 
abridges  nothing  really  convenient  or  ncccflary,  is  no  injury 
to  the  fufferer,  and  is  therefore  not  an  adionable  nufance  *. 


«  9  Rep.  5S. 

'  Cro.  Elis.  tiS*    S»Ik.  459.  <  9  Rep.  58 

*  9  Rep.  $8. 


'  Cro.  Car.  510. 
ti8*    Stik.  4S0* 
Rep.  $8. 


( 1 )  The  judges  now  hold,  that  lights  will  be  confidered  antient 
to  fupport  this  a£tion,  of  which  there  has  been  an  uninterrupted 
enjoyment  above  twenty  yean. 

(2}  Lotd  Mansfield  has  faid,  that  <^  it  is  not  necefTaty  that  the 
**  fmell  (hould  be  unwholefome ;  it  is  enough,  if  it  renders  the 
'<  enjoyrocntof  life  and  property  uncoxnfprtable."  1  Burr,  337. 

R  2  As 
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As  to  nufanee  to  one's  lands :  if  one  ereQs  a  fmelting 
hottfe  for  lead  fo  near  the  land  of  another,  that  the  vapour  and 
fmokc  kills  his  com  and  grafs,  and  damages  his  cattle  therein, 
this  is  held  to  be  a  nufanee  \  And  by  confequence  it  fol- 
lows, that  if  one  does  any  other  aft,  in  itfelf  lawful,  which 
yet  being  done  in  that  place  neceflarily  tends  to  the  damage 
of  another's  property,  it  is  a  nufanee :  for  it  is  inciunbent  on 
E  2  <  S  ]  him  to  find  fome  other  place  to  do  that  a£l,  where  it  will  be 
lefs  ofTenfive.  So  alfo,  if  my  neighbour  ought  to  fcour  a 
ditch,  and  does  not,  whereby  my  land  is  overflowed^  this  i» 
an  a£lionable  nufanee  ^ 

With  regard  to  other  corporeal  hereditaments :  it  is  a  ba« 
/ance  to  ftop  or  divert  water  that  ufes  to  run  to  another's^ 
meadow  or  mill  ^;  to  corrupt  or  poifon  a  water- courfe,  by 
ereAing  a  dye«houfe  or  a  lime-pit  for  the  ufe  of  trade,  in  the 
Qpper  part  of  the  ftream ' ;  or  in  (hort  to  do  any  a£k  therein, 
that  in  its  confequences  muft  neceflarily  tend  to  the  preju- 
dice of  one's  neighbour.  So  clofely  does  the  law  of  England 
enforce  that  excellent  rule  of  gofpel-morality,  of  *<  doing  to 
'*  others,  as  we  would  they  ihould  do  unt%ourfclves.'' 

a.  As  to  sffrof^^ftf/ hereditaments,  the  law  canies  itfelf 
with  the  fame  equity,  tf  I  have  a  way,  annexed  to  my  eftate, 
acrofs  another's  land,  and  he  obftru£ls  me  in  the  ufe  of  it, 
either  by  totally  ftoppzng  it^  or  putting  logs  acrofs  if,~  or 
ploughing  over  it,  it  is  a  nufanee :  for  in  the  firft  cafe  I  can- 
not enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it 
fo  commodioufiy  as  I  ought  "* «  Alfo,  if  I  am  entitled  to  hold 
a  fair  or  market,  and  another  perfon  fetsi  up  a  fair  or  market 
fo  near  mine  that  he  does  me  a  prejudice^  it  is  i^  nufanee  to 
the  freehold  which  I  have  in  my  market  or  fair  \  But  in  or- 
der to  make  this  out  to  be  a  nufanee,  it  is  necefTary,  i.  That 
my  market  or  fait  be  the  elder,  otherwifc  the  nufanee  lies  a| 
my  own  door.  a.  That  the  market  be  ereded  within  the 
tliird  part  of  twenty  miles  from  mine.    For  fir  Matthew 

^  I  Roll.  Abr.  S9.  ■  9  Rep.  59.    %  Roll.  Alir.  f4X. 

'   Hale  on  F«  N.  B.  ^%j.  ^  F.  N.^.  t%%.    %  Roll.  Abr*  140. 

^  F.  N.  B.  1S4.  •  F*  N«  B»  14s.    2  RoU.  Abr.  140. 

Hale 
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Hale  ^  conftnics  the  dieta,  or  reafonable  day*8  journey  men* 
tioned  by  Brafion  ^f  to  be  twenty  miles ;  as  indeed  it  is 
ufually  underftoo4»  not  only  in  our  own  law  \  but  alfo  in  the 
civil  %  from  which  we  probably  borrowed  it.  So  that  if  the 
iiew  market  be  not  within  feven  miles  of  the  old  one,  it  is  no 
nufance:  for  it  is  held  reafonable  that  every  man  (hould  have  r  219  ] 
a  market  within  one  third  of  a  day's  journey  from  his  own 
home )  that,  the  day  being  divided  into  three  parts,  he  may 
fpend  one  part  in  going,  another  in  returning,  and  the  third 
in  tranfafting  his  neceflary  buGnefs  tliere.  If  fuch  market  or 
fair  be  on  the  fame  day  with  mine,  it  is  prima  facie  z  nufance 
to  mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend 
it  to  be  fo;  but  if  it  be  on  any  other  day,  it  may  be  a  nu« 
(ance  \  though  whether  it  is  (o  or  not,  cannot  be  intended 
or  prefumed,  but  I  mu(t  make  proof  of  it  to  the  jury.  If  a 
ferry  b  eTe£led  on  a  river,  fo  near  another  antient  ferry  as  to 
draw  away  it's  cuftom,  it  is  a  nufance  to  the  owner  of  the 
old  one.  For  where  there  is  a  ferry  by  prefcription,  the 
owner  \a  bound  to  keep  it  always  in  repair,  and  readinefs,  for 
the  cafe  of  all  the  king's  fubje^s;  other  wife  he  may  be  grie« 
voufly  amerced*:  it  would  be  therefore  extremely 'hard,  if  4 
new  ferry  were  fufoed  to  (hare  his  profits,  which  docs  not 
alfo  (hare  his  burthen.  But  where  the  reafon  ceafes,  the  law 
alfo  ceafes  with  it:  therefore  it  is  no  nufance  to  ere£l  a  mill 
fo  near  mine,  as  to  draw  away  the  cuftom  unlefs  the  mil- 
ler alfo  intercepts  the  water.  Neither  is  it  a  nufance  to  fet 
up  any  trade,  or  a  fchool,  in  neighbourhood  or  rivaKhip  with 
anodier :  for  by  fuch  emulation  the  public  are  like  to  be 
g-'iiners ;  and,  if  the  new  mill  or  fchool  occafiona  damage  to 
the  old  one^  it  is  damnum  ahfque  injuria\ 

n»  Let  tt«  next  attend  to  the  remedies,  which  the  law 
has  given  for  this  injury  of  nufance.  And  here  I  muft  premife 
thi^  the  law  gives  DO /riv/i/r  remedy  for  any  thing  but  m^- 
tmte  wrong.  Therefore  no  aBion  lies  for  a  public  or  common 

»  on  F.  N.  B.  iS4«  '  Ff.  %.  ii.  1. 

P  /•  3«  r.  MS.  *  %  Roll.  Abr.  140. 

^%ltULs%7.  «Hale«iF.  K.  B.  184. 

R  3  nufance^ 
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nufance,  but  an  indiBment  only :    becaufe  the  damage  being 
common  to  nil  the  king's  fubje£ls,  no  one  can  aflBgn  his  parti- 
cular proportion  of  it;  or  if  he  could,  it  would  be  extremely 
hard,  if  every  fuhjedl  in  the  kingdom  were  allowed  to  harafs 
the  offender  with  feparate  anions.     For  this  reafon,  no  per* 
fon,  natural  or  corporate,  can  have  an  a£iion  for  a  publib 
nufance,  or  punifh  it  *,  but  only  the  king  in  his  public  capa« 
C  ^^^  3  city  of  fupreme  governor,  and  paiir  familias  of  the  king- 
dom ".     Yet  this  rule  admits  of  one  exception;  where  a  pri- 
vate perfon  fuffers  feme  extraordinary  damage,  beyond  the 
red  of  the  king's  fubjf ds,  by  a  public  nufance ;  in  which 
cafe  he  (liall  have  a  private  fatisfa£lion  by  a£bion.    As  if,  by 
means  of  a  ditch  dug  acrofs  a  public  way,  which  is  a  com* 
men  nufance,  a  man  or  his  horfe  fufier  any  injury  by  falling 
therein  ;  there,  for  this  particular  damage  {3),  which  is  not 
common  to  others,  the  party  (hall  have  his  aflion^.     Alfo 
if  a  man  hath  abated,  or  removed,  a  nufance  which  offended 
him,  (as  we  may  remember  it  was  dated  in  the  firft  chapter  of 
this  book,  that  the  party  injured  hath  a  right  to  do,)  in  this 
cafe  he  is  entitled  to  no  aftion  *.  For  he  had  choice  of  two 
remedies ;  either  without  fuit,  by  abating  it  himfelf,  by  his 
own  mere  a£t  and  authority ;  or  by  fuit,  in  which  he  may 
both  recover  damages,  and  remove  it  by  the  aid  of  the  law  : 
but,  having  made  his  election  of  one  remedy,  he  is  totally 
precluded  from  the  other. 

The  remedies  by  fuit  are,  i.  By  a£lion  on  the  cafe  for  da- 
mages; in  which  the  party  injured  (hall  only  recover  a  fa- 
tisfndion  for  the  injury  fudained;  but  cannot  thereby  remove 
the  nufance.  Indeed  every  continuance  of  a  nufance  is  held 
to  be  a  frefh  one  r ;  and  therefore  a  fre(h  a£lion  will  lie,  and 
very  exemplary  damages  will  probably  be  given,  if,  after  One 

"  Vau;;h.  741,  ^42.  '«  9  I^ep-.55< 

^  Co.  Lict  56r     5  Rep.  73.  ^  %  Leon.  pi.  129.    Cro.  Eiis.  402. 

'    '      '  'f  ' 


(3)  But  the  particular  damage  in  this  cafe  muft  be  dlred,  and 
pot  confcquential,  as  by  being  delayed  in  a  journey  of  importancef 
£utt.N.P.z6.  t 

verdid 


Ch.  13-  Wrongs.  mo 

vcrdia  againft  him,  the  defendant  has  the  hardincfs  to  conti- 
nue it.  Yet  the  founders  of  the  law  of  England  did  not  rely 
upon  probabilities  merely,  in  order  to  give  relief  to  the  in- 
jured. They  have  therefore  provided  two  other  a£tions  \  the  ^ 
aj/t/e  of  Hufance^  ajid  the  writ  of  quod  permittat  projlemere  : 
which  not  only  give  the  plaintiff  fatisfadlion  for  his  injury 
paft,  but  alfo  ftrike  at  the  root  and  remove  the  caufe  itfelf, 
the  nufance  that  occafioned  the  injury.  Thefe  two  aflions 
however  can.only  be  brought  by  the  tenant  of  the  freehold;  fo 
tliat  a  lefTce  for  years  is  confined  to  his  aftion  upon  the  cafe  *• 

2.  An  ajfife  of  nufance  is  a  writ:  wherein  it  is  dated  that  [  221  1 
the  party  injured  complains  of  fome  particular  fa£l  done,  ad 
nocumentum  likeri  Unementi fuu  and  therefore  commanding  the 
flieriff  to  fummon  an  affife,  that  is  a  jury,  and  view  the  pre- 
mifes,  and  have  them  at  the  next  commiflion  of  aflifcs,  that 
juftice  may  be  done  therein"* :  and,  if  the  aflife  is  found  for 
the  plaintiff,  he  (hall  have  judjgment  of  two  things;  i.  To 
have  the  nufance  abated  J  and  2.  To  recover  damages^  For- 
merly an  affife  of  nufance  only  lay  againft  the  very  wrong- 
doer himfelf  who  levied,  or  did  the  nulance  \  and  did  not 
lie  againft  any  pcrfon  to  whom  he  had  aliened  the  tene- 
ments, whereon  the  nufance  was  fituated.  This  was  the 
immediate  reafon  for  making  that  equitable  providon  in 
ftatute  Weftm.  2.  13  Edw.  I.  c.  24.  for  granting  a  fimilar 
writ,  71  cafu  confimili^  where  no  former  precedent  was  to  be 
found.  The  ftatute  cnafts,  that  "  de  caetero^  non  recedant 
**  querenUs  a  curia  domini  regis^  pro  eo  quod  ienefnentum  tranf 
^^fgrtur  deuno  in  alium/'  and  then  gives  the  form  of  a  new 
writ  in  this  cafe :  which  only  differs  from  the  old  one  in 
this,  that,  where  the  affife  is  brought  againft  the  very  pcr- 
fon only  who  levied  the  nufance,  it  is  faid  <<  quod  A,  (the 
**  wrongdoer)  injujie  levavit  tale  nocumentum;*^  biit,  where 
the  lands  aix  aliened  to  another  perfon,  the  complaint  is 
againft  both  \  '<  quod  A*  (the  wrongdoer)  et  B.  (the  alienee) 
''  levaverunt^"  For  every  continuation,  as  wad  before  faid, 

>  Finch.  L.  289.  ^  9  Rep.  55. 

»  F.  N.  B.  183,  «  ihid. 

R4  16 
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i«  a  frefh  nufance ;  and  therefore  the  complaint  is  as  well 
groiHided  againfl  the  alienee  who  continues  it,  as  againft  the 
alienor  who  firft  levied  it. 

2p  Before  this  ftatute,  the  party  injured}  upon  an j  alien- 
ation  of  the  land  wherein  the  nufance  was  fct  up,  was  driven 
to  his  quod  permittat  proflernere  I  which  is  in  the  nature  of  a 
writ  of  right,  and  therefore  fubjeci  to  preater  delays'.  This 
is  a  writ  commanding  the  defendant  to  permit  the  plaintiflf  to 
abate,  quod  permit  fat  profterrure^  Hit  nufance  complained  of; 
[  222  3  and,  unlefshe  fo  permits,  to  fummonhim  to  appear  in  courts 
and  fliew  caufe  why  he  will  not*.  And  this  writ  lies  as  well 
for  the  alienee  of  the  party  firil  injured,  as  againji  the  alienee 
of  the  party  firft  injuring ;  as  hath  been  determined  by  all 
the  judges'.  And  the  plaintiff'  (hall  have  judgment  herein 
to  abate  the  nufance,  and  to  recover  damages  againft  the  de- 
fendant. 

Both  thefe  afiions,  of  afftfe  of  nufance^  and  of  quodpefmtU 
iat  proflernere^  arc  now  out  of  ufe,  and  have  given  way  to  the 
action  on  the  cafe ;  in  which,  as  was  before  obferved,  no 
judgment  can  be  had  to  abate  the  nufance,  but  only  to  reco- 
ver damages.  Yet,  as  therein  it  is  not  neceflary  that  the 
freehold  ihould  be  in  the  plaintiff  and  defendant  refpcdively, 
as  it  muft  be  in  thefe  real  actions,  but  it  is  maintainable  by 
one  that  hath  poffeflion  only,  againft  another  that  hath  like 
poffeflion,  the  procefs  is  therefore  eafier:  and  the  effeA  will 
be  much  the  fame,  unlefs  a  man  has  a  very  obftinate  as  well 
as  an  ill-natured  neighbour:  who  had  rather  continue  to  pay 
damages,  than  remove  his  nufance.  For  in  fuch  a  cafe,  re* 
courfe  muft  at  laft  be  had  to  the  old  and  fure  remedies,  which 
will  effcAually  conquer  the  defendant's  perverfenefs,  by  fend« 
|ng  the  iheriff  with  his/^  ccmitatus,  or  power  of  the  county^ 
to  level  it. 

'  1  loft.  40^  '  5  Rep.  loo,  ip|. 

f  f,  N.  B.  1^ 
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CHAPTER    THE     FOURTEENTH. 


OF   WASTE. 


^  H  E  fourth  fpeclcs  of  injury,  that  maj  be  offered  to 
one's  real  property,  is  by  wa/le,  or  deftru£lion  in  landt 
and  tenements.  What  (hall  be  called  wafte  was  confidered 
at  large  in  a  former' volume  \  as  it  was  a  means  of  for* 
feiture^  and  thereby  of  transferring  the  property  of  real 
cftates.  I  (hall  therefore  here  only  beg  leave  ta  remind  the 
ftudent,  that  wafte  is  a  fpoil  and  deftru  Aion  of  the  eftate, 
cither  in  houfes,  woods,  or  lands ;  by  demolifhing  not  the 
temporary  profits  only,  but  the  very  fubftance  of  the  thing ) 
thereby  rendering  it  wild  and  defolate ;  which  the  common 
law  exprefles  very  fignificantly  by  the  word  vaftum :  and  that 
this  va/lutn^  or  wafte,  is  either  voluntary,  or  permiffive  \  the 
OQC  by  an  adual  and  defigned  demolition  of  the  lands,  woods^ 
and  houfes ;  the  other'  arifing  from  mere  negligence,  and 
want  of  fuiBcieht  care  in  reparations,  fences,  and  the  like. 
So^that  my  only  bufine(s  is  at  prefent  to  (hew,  to  whom  this 
wafte  is  an  injury  \  and  of  courfe  who  is  entitled  to  any^ 
and  what,  remedy  by  aAion. 

I.  The  perfons,  who  may  be  injured  by  wafte,  are  fuch 
as  have  feme  intereft  in  the  eftate  wafted ;  for  if  a  man  be  the 
abfolute  tenant  in  fee-fimple  ( i ),  without  any  incumbrance  or 

■  Sec  ToL  If.  ch.  iS. 


^  I }  A  tenant  in  fee-tail  has  the  fame  uncontrolled  and  unlimited 

pQW<r  in  committing  wafte,  as  a  tenant  in  fce-iimple. 

charge 
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charge  on  the  premife8>  he  may  commit  whatever  wade  his 
own  indifcretion  may  prompt  him  to^  without  being  im- 
peachable or  accountable  for  it  to  any  one.  And,  though 
his  heir  is  fure  to  be  the  fufferer,  yet  nemo  efl  haeres  viventisg 
no  man  is  certain  of  fucceeding  him,  as  well  on  account  of 
the  uncertainty  which  (hall  die  firft,  as  alfo  becaufe  he  has  it 
in  his  own  power  to  confttttite  what  heir  he  plea&s,  accord* 
ing  to  the  civil  law  notion  ,of  an  haeres  natus  and  an  haeres 
Jaclus  :  or,  in  the  more  accurate  phrafeology  of  our  EngliAi 
law,  he  may  aliehe  or  devife  his  eftate  to  whomever  he 
thinks  proper,  and  by  fuch  alienation  or  devife  may  difin- 
herit  his  heir  at  law.  Into  whofe  hands  foever  therefore 
the  eftate  wafted  comes,  after  a  tenant  in  fee-fimple, 
though  the  wafte  is  undoubtedly  damnum^  it  is  damnum 
ahfque  injuria. 

One  fpecies  of  intereft,  which  is  injured  by  wafte,  is 
that  of  a  perfon  who  has  a  right  of  common  ^in  the  place 
wafted }  efpecially  if  it  be  common  of  ejlwers^  or  a  right 
of  cutting  and  carrying  away  wood  for  houfe- bote,  plough- 
bote,  ^r.  Here,  if  the  owner  of  the  wood  demolifties  the 
whole  wood,  and  thereby  deftroys  all  poflibility  of  taking 
eftovers,  this  is  an  injury  to  the  commoner,  amounting  to 
no  lefs  than  a  diiTeiCn  of  his  common  of  eftovers,  if  he 
choofes  fo  to  conGder  it ;  for  which  he  has  his  remedy  to 
recover  pofleffion  and  damages  by  afiife,  if  entitled  to  a  free- 
hold in  fuch  common :  but  if  he  has  only  a  chattel  interefty 
then  he  can  only  recover  damages  by  an  a£tion  on  the  cafe 
for  this  wafte  and  deftruAion  of  the  woods,  out  of  which 
his  eftovers  were  to  iflue  ^. 

But  the  moft  ufual  and  important  intereft,  that  is  hurt 
by  this  commiflion  of  wafte,  is  that  of  him  who  hath  the  re- 
mainder or  reverfion  of  the  inheritance  after  a  particular  eftate 
for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it  the  tenant  in  dower  or  by  curtefy,  who  was  anfwerable 
for  wafte  at  the  common  law  %  or  the  leflce  for  life  or  years, 

^  F.N.  B.  59*    9  Rep.  tvx,  ^%  loft.  299. 
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who  was  firft  made  liable  by  the  ftatutes  of  Marlbridge  *  and 
of  Gloccftcr',)  if  the  particular  tenant^  I  fay,  Commits  or, 
fufFers  any  wafte,  it  is  a  manifeft  injury  to  him  that  has  the 
inheritance,  as  it  tends  to  mangle  and  difmember  it  of  its 
mod  defirable  incidents  and  ornaments,  among  which  timber 
and  houfes  may  juftly  be  reckoned  the  principal.  To  him 
therefore  in  remainder  or  reverlion,  to  whom  the  inheritance 
appertains  in  expe£lancy  %  the  law  hath  given  an  adequate 
remedy.  For  he,  who  bath  the  remainder  for  life  only,  is 
not  entitled  to  fue  for  wade ;  fince  his  intereft  may  never 
perhaps  come  into  pofieffion,  and  then  he  hath  fuffered  no 
injury  (2)  Yet  a  parfon,  vicar,  arch-deacon,  prebendary, 
and  the  like,  who  are  feifed  in  right  of  their  churches  of  anj 
remainder  or  reverfion,  may  have  an  action  of  wade  ;  for 
they.  In  many  cafes,  have  for  the  benefit  of  the  church  and 
of  the  fucceflbr  a  fee-fimple  qualified  :  and  yet,  as  they  are 
not  feifed  in  their  own  right,  the  writ  of  wade  (ball  not  fay^ 
sd  exhaere^ationem  ipftus^  as  for  other  tenants  in  fee-fimple  ; 
h\xt  ad  exbaeredationetn  eccleftae^  in  whofe  right  the  f<e-fimple 
isholden*.  *>  '  - 

II.  Thb  redrefs  for  this  injury  of  wade  is  of  two  kinds; 
preventive,  and  correftive  :  the  former  of  which  is  by  writ 
of  eftrepement^  the  latter  by  that  of  ivafte* 

I.  EsTREPEMENT  is  an  old  French  word,  fignifying  the 
fame  as  wade  or  extirpation :  and  the  writ  of  e/lrepement  lajr 

^  52  Hen.  III.  c.  s}.  '  Co.  Litt^  53. 

•  6  Edw.  I.  c  5.  *  Vnd.  341. 

■    '    •  p^— ^■— «™^^    III       >i^>^_M  _.    ail.  !■■  ^'pa-^H^MBi^iwsaM^aa^i^ 

(2)  No  perfon  is  entitled  to  an  ad^ion  of  wafte  againft  a  tenant 
for  life,  but  he  who  has  the  immediate  eftate  of  inheritance  in  re* 
inainder  or  reverfion,  expe^nt  upon  the  edate  for  life.  If  be* 
tween  the  eftate  of  the  tenant  for  life  who  commits  wade,  and  the 
fubfequent  eftate  of  inheritance*  there  is  interpofed  au  eftate  of 
freehold  to  any  perfon  In  ejfc^  then,  during  the  continuance  of  fuch 
interpofed  eftate,  the  a6Uon  of  wafte  is  fufpendcd ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  fuch  interpofed  eftate, 
the  a£kion  is  gone  for  evert    Harg.  Co»  Utt»  218. 3« 

at 
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at  the  common  lawj  afur  jadgment  obtained  in  any  a£lion 
real  ^^  and  before  pofleilion  was  delivered  by  the  (heriff'}  to 
flop  any  wafte  which  the  vanquifiied  party  might  be  tempted 
to  commit  in  lands,  which  were  determined  to  be  no  longer 
his.  But  38  in  fome  cafes  the  demandant  may  be  joIUy 
apprehenfive,  that  the  tenant  may  make  wa(le  or  eftrepement 
pending  the  fuit>  well  knowing  the  weaknefs  of  his  title, 
therefore  the  flatute  of  Glocefter^  gave  another  writ  of 
tftrepement^  pindetite  placito^  commanding  the  fiieriff  firmly 
£  226  3  ^  inhibit  the  tenant  <*  nefadat  vajlum  vel  efirepamentum  pen^ 
•*  dwte  placlto  diBo  indifcujfo  ^J*  And,  by  virtue  of  either  of 
tbefe  writs  the  (hcriff  may  reflft  them  that  do,  or  offer  to  do 
wafte ;  and,  if  otherwife  he  cannot  prevent  them,  he  may 
lawfully  imprifon  the  waders,  or  make  a  warrant  to  others 
to  imprifon  them  :  or,  if  neceflicy  require,  he  may  take  the 
poffe  comitatus  to  his  aiGftance.  So  odious  in  the  fight  of  the 
law  is  wafte  and  de(lru£lion  *.  In  fuing  out  thefe  two  writs 
this  diflerence  was  formerly  obferved  ;  that  in  anions  merely 
poflefibry,  where  no  damages  are  recovered,  a  writ  of  eftrepi^ 
inent  might  be  had  at  any  time  pendente  liiej  nay  even  at  the 
time  of  fuing  out  the  original  writ,  or  firft  procefs :  but, 
in  an  adlion  where  damages  were  recovered,  the  demandant 
could  only  have  a  writ  of  eflrepement^  if  he  was  apprehenfive 
of  wafte  after  vcrdift  had  " ;  for,  with  regard  to  wafte  done 
before  the  verdi£l  was  given,  it  was  prefumed  the  jury  would 
confider  that  in  a/TcfTing  the  quantum  of  damages.  But  now 
it  feems  to  be  held,  by  an  equitable  conftru£txon  of  the  ftatute 
of  Glocefter,  and  in  advancement  of  the  remedy,  that  a  writ 
of  ejlrepetneni^  to  prevent  wafte,  may  be  had  in  every  ftage, 
as  well  of  fuch  aciions  wherein  damages  are  recovered,  as  of 
thofe  wherein  only  pofTedion  is  had  of  the  lands ;  for  per- 
adventure,  faith  tlie  law,  the  tenant  may  not  be  of  ability  ro 
fatlsfy  the  demandant  his  full  damages".  And  therefore,  now, 
'  in  an  a£lion  of  wafte  itfcif,  to  recover  the  place  wafted  and 
alfo  damages,  a  wjric  of  ejlrepement  will  lie,  as  well  before  as 

*  s  Inft.  ;»S.  i  ft  Inft.  319. 

i  6  t4w.  I.  c  13.  •  F.  N.  U.  60,  6l. 

^  ^P'  n*  ■  J^'  61. 

aft^r 


Ch.  i4t  Wrong  s.  a^S 

after  judgment.  For  the  plaintiff  cannot  recover  damages 
for  more  wafte  than  is  contained  in  his  original  complaint : 
l^either  is  he  at  liberty  to  aflign  or  give  in  evidence  any  waile 
made  after  the  fuing  out  of  the  vi^rit :  it  is  therefore  reafonable 
that  he  Ihorid  have  this  writ  oi  preventive  juftice^  fince  he  is 
in  his  prefent  fuit  debarred  of  any  farther  remedial^.  If  a  writ 
of  eftrefementy  forbidding  waftci  be  direded  and  delivered  to 
the  tenant  himfelf,  as  it  may  be,  and  he  afterwards  proceeds 
to  commit  wafte,  an  aflion  may  be  carried  on  upon  the 
foundation  of  this  writ  \  wherein  the  only  plea  of  the  tenant  [  22|  1 
can  be,  mm  feat  vqftum  cQtitra  prohibkionem  :  and^  if  upon 
verdiA  it  be  found  that  he  did,  the  plaintiff  may  recover  cofts 
and  damages  ',  or  the  party  may  proceed  to  puni(h  the  de* 
fendant  for  the  contempt :  for  if,  after  the  writ  dire&ed  and 
delivered  to  the  tenant  or  his  fervants,  they  proceed  to  com- 
mit wafte,  the  court  will  imprifon  them  for  this  contempt  of 
the  writ  \  But  not  fo,  if  it  be  direded  to  the  (heriff,  for 
then  it  ie  incumbent  upon  him  to  prevent  the  ejirepement  ab- 
folutely,  even  by  raifing  the  pojfe  comitatusy  if  it  can  be  done 
no  other  way. 

Besides  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wafte 
and  deftruAion,  will  grant  an  injun£lion  or  order  to  ftay 
wafte,  until  the  defendant  fliall  have  put  in  his  anfwer,  and 
the  court  (hall  thereupon  make  farther  order.  Which  is  now 
become  the  moft  ufual  way  of  preventing  wafte* 

2.  A  WRIT  of  nioajie  is  alfo  an  a£tion,  partly  founded  upoa 
the  common  law  and  partly  upon  the  flatute  of  Glocefter ' ; 
and  may  be  brought  by  him  who  hath  the  immediate  eftate  of 
inheritance  in  reveriion  or  remainder,  againft  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  cortefy,  or  tenant  for 
years.  This  adion  is  alfo  maintainable  in  purfuance  of  fta* 
tnte  '  Weftm.  a.  by  one  tenant  in  common  of  the  inherit- 

•  5  Rep»  1 1 ).  '  6  Ed.  I.  c.  5, 

»  Moor.  100.  •  13  Ed.  1.  c.  S2. 

«  Hob.  S5. 
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ance  againft  anotherj  Mrho  makes  wafte  in  the  eftate  holden 
ilk  common.'  The  equity  of  which  (tatute  extends  to  joints 
tenants,  but  not  to  coparceners;  becaufe  by  the  old  law  co- 
parceners might  make  partiiion,  whenever  cither  of  them 
thought  proper,  and  thereby  prevent  future  wade,  but  te- 
nants in  common  and  joint-tenants  could  not;  and  there- 
fore the  {latute  gave  them  this  remedy,  compelling  the  de- 
fendant either  to  make  partition,  and  take  the  place  watted  to 
his  own  (hare,  or  to  give  ftcurity  not  to  commit  any  farther 
wade  ^  But  thefe  tenants  in  common  and  joint- tenants  are 
£  I28  3  not  liable  to  the  penahies  of  the  ftatute  of  Gloccder,  which 
extends  only  to  fuch  as  have  life-edates,  and  do  wade  to  the 
prejudice  of  the  inheritance  The  wade  however  mud  be 
fomething  confiderable  ;  for  if  it  amount  only  to  twelve 
pence,  or  fome  fuch  petty  fum,  the  plaintiff  fhall  not  reco- 
ver in  an  a^ion  of  wade  :  nam  de  minimis  non  curat  /ex  \ 

This  aflion  of  wade  is  a  mixed  afllon ;  partly  real,  fo  far 
as  it  recovers  land,  and  partly  perfonal,  fo  far  as  it  recovers 
damages.  For  it  is  brought  for  both  thofe  purpofes;  and,  if 
the  wade  be  proved,  the  plaintiff  fliall  recover  the  thing  or 
place  waded,  and  alfo  treble  damages  by  the  datuteof  GIo- 
ccdcr.  The  writ  of  wade  c»lls  upon  the  tenant  to  appear 
and  fliew  caufe,  why  he  hath  committed  wade  and  dedrb  Aion 
in  the  place  named,  ad  exhaeredationemy  to  the  difinherifon, 
of  the  plaintiff  ^.  And  if  the  defendant  makes  default,  or 
dots  not  appear  at  the  day  afligned  him,  then  the  flieriff  is 
to  take  with  him  a  jury  of  twelve  men,  and  go  in  perfou  tO' 
the  place  alleged  to  be  waded,  and  there  inquire  of  the  wade 
done,  and  the  damages ;  and  make  a  return  or  report  of 
tlie  fame  to  the  court,  upon  which  report  the  judgment  is 
founded  *.  For  the  law  will  not  fufier  fo  heavy  a  judgment, 
as  the  forfeiture  and  treble  damages*  to  be  paffed  upon  a 
mere  default,  without  full  aiTurance  that  the  [z&  is  according 
as  it  is  dated  in  the  writ.  But  if  the  defendant  appears  to 
the  writ,  and  nfteriuards  fuffers  judgment  to  go  againd  him 

«  a  Inft.  40  J,  404.  ^  F.  N.  B.  55, 

*  Finch.  L.  29.  *  Poph.  24. 
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by  default,  or  upon  a  nihil  dicit^  (when  he  makes  no  anfwer^ 
puts  in  no  plea>  in  defence,}  this  amounts  to  a  confeffion  of 
the  wafte ;  fince,  having  once  appeared,  he  cannot  now  pre- 
tend ignorance  of  the  charge.  Now  therefore  the  iheriff 
fhall  not  go  to  the  place  to  inquire  of  the  fad,  whether 
any  wafte  has,  or  has  not,  been  committed  \  for  this  is 
already  afcertained  by  the  filent  confeffion  of  the  defendant : 
but  he  (hall  only,  as  in  defaults  upon  other  a£lions,  make 
inquiry  of  the  quantum  of  damages  ^  The  defe'ndant,  on  ' 
the  trial,  may  give  in  evidence  any  thing  that  proves  there  [  229  ] 
was  no  wafte  committed,  as  th^t  the  deftru£lion  happened 
by  lightning,  tempeft,  the  king's  enemies,  or  other  inevitable 
accident  *  (3).  But  it  is  no  defence  to  fay,  that  a  ftranger  did 
the  wafte,  for  againft  him  the  plaintiff  hath  no  remedy : 
though  the  defendant  is  entitled  to  fue  fuch  ftranger  in  an 
z&xoii  of  trefpafs  vi  et  amtis,  and  (hall  recover  the  damages 
be  has  fuffered  in  confequence  of  fuch  unlawful  a£i  '. 

When  the  wafte  and  damages  are  thus  afcertained,  either 
by  confeffion,  verdi£t,  or  inquiry  of  the  flieriif,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5.  that  the 
plaintiff  ftiall  recover  the  place  wafted ;  for  which  he  has 
immediately  a  writ  of/eifinf  provided  the  particular  eft^te  be 
ftill  fubfifting,  (for,  if  it  be  expired,  there  can  be  no  for* 
ftiture  of  the  land,)  and  alfo  that  the  plaintiff  (hall  recover 
treble  the  damages  aflefTcd  by  the  jury ;  which  he  muft  obtain 
in  the  fame  manner  as  all  other  damages,  in  a£lions  perfonal 
and  mixed,  are  obtained,  whether  the  particular  eftate  be 
expired,  or  ftill  in  being. 

y  Cro.  £lis.  iS.  290.  *■  Lkm  oi  wfi priu».  itx. 

*  Co.  Litt.  53. 


(5)  ^^  ^^^  deftruflion  of  a  houfc  by  (ire,  unlefs  in  convenient 
time  repaired,  is  wafte.  So  between  landlord  and  tenant,  though 
there  be  no  covenant  to  repair  or  rebuild,  the  tenant  is  fubje^i  to 
wafte  in  general ;  and,  if  the  houfe  be  burnt  by  fire,.,  he  muft  re* 
build.     I  Vrf,  462. 
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o»     SUBTRACTION. 


SUBTRACTION,  which  is  the  fifth  fpedes  of  injo* 
ries  afTeAing  a  man's  real  property^  happens  when  anj 
perfon  who  owes  any  fuit,  duty,  cuftom,  or  ferrice  to  ano^ 
tber,  withdraws  or  negleds  to  perform  it.  It  differs  from 
a  difleifin,  in  that  this  is  committed  without  any  denial  of  the 
right,  confiding  mei:ely  in  non-performance }  thmt  ftrikes  at 
the  very  title  of  the  party  injured,  and  amounts  to  an  oufter 
or  a£lual  difpoileffion.  Subtraction  however,  being  clearly 
an  injury,  is  remediable  by  due  courfe  of  law :  but  the  re* 
medy  diflers  according  to  the  nature  of  the  ferrices  \  whether 
they  be  due  by  tirtue  of  any  tenure,  or  by  cuftom  only. 

I.  Fealtt,  fuit  of  court,  and  rent,  are  duties  and  fer* 
Tices  ufually  iflutng  and  arifing  ratione  tenmroif  being  the 
conditions  upon  which  the  antient  lords  granted  out  their 
lands  to  their  feudatories :  whereby  it  was  ftipulated,  that 
they  and  their  heirs  (hould  take  the  oath  of  fealty  or  fidelity 
to  their  lord,  which  was  the  feodal  bond  or  commuw  vinculum 
between  lord  and  tenant  j  that  they  fliould  do  fuit,  or  duly 
attend  and  follow  the  lord's  courts,  and  there  from  time  to 
lime  give  their  affiftance,  by  fendng  on  juries,  either  to  de* 
cide  the  property  of  their  neighbours  in  the  court-baron,  or 
cotTtGt  their  mifdemefnors  in  the  court-ieet  j  and,  laftly, 
that  they  (hould  yield  to  the  lord  certain  annual  ftated  re* 
turns,  in  military  attendance,  in  provifions,  in  arms,  in 
matters  of  ornament  or  pleafufe,  'm  ruAic  employments  or 

praedial 
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praedial  labourti  ot  (which  is  inftar  omnium)  in  mbney^ 
which  will  provide  aU  the  reft ;  all  which  are  comprized  un- 
der the  one  general  name  of  rediiui,  return,  or  rent.  And 
the  fubtra^iion  or  non-obfervance  of  any  of  thefe  condition8» 
by  negle£king  to.fwe|r  fealty,  to  do  fuit  of  court,  or  to  ren« 
der  the  rent  or  fervice  referved,  18  an  injury  to  the  freehold 
o£  the  lord,  by  dimmiflung  and  depreciating  the  value  of  his 
feignory. 

The  general  remedy  for  all  thefe  is  by  diflrefs ;  and  it  Is 
the  only  remedy  at  the  common  law  for  the  two  firft  of  them. 
The  nature  of  diftrefles,  their  incidents  and  confequcnces, 
we  nave  before  more  than  once  explained  * :  it  may  here  fuf- 
fice  to  remember,  that  they  are  a  taking  of  beads,  or  other 
perfonal  property,  by  way  of  pledge  to  enforce  the  perform- 
ance of  fomething  due  from  the  party  dldreined  upon.  And 
for  the  moft  part  it  is  provided  that  diflrefTesbe  reafonable 
and  moderate ;  but,  in  the  cafe  of  diftrefs  for  fealty  or  fuit  of 
court,  no  diftrefs  can  be  unreafonable,  immoderate,  or  too 
large  ^ :  for  this  is  the  only  remedy  to  which  the  party  ag- 
grieved is  entitled,  and  therefore  it  ought  to  be  fuch  as  is 
fufficiently  compulfory  ;  and,  be  it  of  what  value  it  will, 
there  is  no  harm  done,  efpecially  as  it  cannot  be  fold  or  made 
away  with,  but  muft  be  rtftored  immediately  on  fati&fa£tion 
made.  A  diftrefs  of  this  nature,  that  has  no  bounds  with 
regard  to  it's  quantity,  and  may  be  repeated  from  time  to 
time,  .until  the  ftubbornnefs  of  the  party  is  conquered,  is 
called  2i*Jlftrefs  infinite:  which  is  alfo  ufed  for  fome  other 
purpofcs,  as  in  fummoning  jurors,  and  the  like. 

Other  remedies  for  fubtraftion  of  rents  or  ferviccs  are, 
1/  By  aftioh  of  deht^  for  the  breach  of  this  exprefs  Contraft, 
of  which  enough  has  been  formerly  faid.  This  is  the  moft 
ufual  remedy,  when*recourfe  is  had  to  any  a£^ion  at  all  for 
the  recovery  of  pecuniary  rents,  to  which  fpecies  of  render 
"almoft  all  free  ferviccs  are  now  reduced,  fince  the  abolition 
of  the  military  tenures.     But  for  afreehold  rent,  referved  on 

*  See  {«(€  6./  14s,  ^  Finch.  L.  285. 
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t  leafe  for  life,  &*r.  no  a&ion  of  Jdt  by  try  the  common  litWf 
daring  the  continuance  of  the  freehold  oot  of  whioh  it  Iflued^i 
for  the  law  would  not  fafier  a  rtal  injury  to  be  remedied  bj 
an  a£kion  that  was  mtttXy  perfonal.  However,  by  the  ftatutes 
8  Ann.  c  14.  and  5  Geo.  III.  c*  17.  a^lyonaof  debt  may  now 
be  brought  at  any  time  to  recorer  fuch  freehold  rents*  a.  An 
affife  of  mart  d^anceftor  or  novel  AJfafin  will  lie  of  rents  as  weD 
as  of  lands  ^'\  if  the  lord,  for  the  fake  of  trying  the  poflefiry 
right,  will  make  it  his  ele£bi6n  to  fuppofe  himfelf  oufted  or 
difleifed  thereof.  This  is  now  feldom  heard  of }  and  all  other 
real  aflions  to  recover  rent,  being  in  the  nature  of  writs  of 
right,  and  therefore  more  dilatory  in  their  progrefs,  are  en- 
tirely difufed,  though  not  formally  aboliflied  bylaw.  Of  this 
fpecies  however  is,  3.  The  writ  de  confuetudmibus  ftfervitHs'^ 
which  lies  for  the  lord  againft  his  tenant,  who  withholds  from 
him  the  rents  and  fervices  due  by  cuftom,  or  tenure,  for  his 
land  *•  This  compels  a  fpecific  payment  or  performance  of 
the  rent  or  fervice  \  and  there  are  alfo  others,  whereby  the 
lord  fhall  recover  the  land  itfelf  in  lieu  of  the  duty  withheld. 
As,  4.  The  writ  of  cejfavlt :  which  lies  by  the  ftatutes  of 
Glocefter,  6  Edw.  I.  c.  4.  and  of  Weftm.  a.  13  Edw.  L 
c.  21  &  41.  when  a  man  who  holds  lands  of  a  lord  by  rent  dr 
other  fervices,  ntgle£):s  or  cea/es  to  perform  his  fervices  fot 
two  years  tfgether ;  or  where  a  religious  houfe  hath  lands 
given  it,  on  condftion  of  performing  fome  certain  fpiritustl 
fervjce,  as  reading  prayers  or  giving  alms,  and  negleAs  it ; 
in  either  of  which  cafes,  if  the  cfffer  or  negled  have  conti. 
nued  for  twp  years,  the  lord  or  donor  and  his  heirs  (hall  haVe 
a  writ  of  ceffavit  to  recover  the  land  itfelf,  io  quodtenensinfa' 
dendis  fervitiis  per  bienniumjam  cejfawt  ^  In  like  manner^  by 
the  civil  law,  if  a  tenant  who  held  lands  upon  payment  of 
rent  or  fervices,  or  <'  jure  empbyteutico^  neglected  to  pay  or 
perform  them/^r  totum  trUnmum^  he  might  be  eje£ledfrom 
fuch  emphyteutic  lands  '•  But  by  the  ftatute  of  Glocefter> 
the  cejfavtt  does  not  lie  for  lands  let  upon  fee-farm  rentSi  ua- 
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kfe  thcjr  bavc  lain  frcflx  and  uncultivated  for  two  years*  and 
there  be  not  fufiici^nt  diftrefii  upon  the  premifcs ;  or  unlcfs  the 
tenant  hath  fo  enclofcd  the  land,  that  the  lord  cannot  come 
upon  it  to  diftrcin  ^     For  the  law  prefers  the  fimple  and  or- 
dinary remedies,  by  diftrefs  or  by  the  aaions  juft  now  mcn-P 
tioned,  to  this  extraordinary  one  of  forfeiture  for  a  cefaviti 
and  thcriefQje  tl\c  faoie  ftatut-e  of 'GloceOer  has  provided  far- 
^her,  that  upon  tender  of  arrears  and  damages  before  judg- 
mcnc,  and  giving  fecurity  for  the  future  performance  of  the 
fcrvicesj  the  procefs  fliall  be  at  an  end,  and  the  tenant  (hall 
retain  his  lands  j  to  which  the  ftatute  of  Wcftm.  2.  conforms 
fi>  far  as  may  (land  with  convenience  and  reafon  of  law '.    It 
is  cafy  to  obfervc,  that  the  Oatute  ^  4  Geo.  11.  c.  28.  (which 
pcrmiia  landlords  who  hav«  a  right  of  reentry  for  non-pay- 
ment of  rent,  to  fervc  an  ejcamcnt  on  their  tenants,  when 
half  a  yearV  rent  is  due,  and  there  is  no  fufficient  diftrefs  on 
the  premifes)  is  in  fome  meafure  copied  from  the  antient  writ 
of  csjhvst :  efpecially  as  it  may  be  fatisfied  and  put  an  end  to 
in  a  fimilar  manner,  by  tender  of  the  rent  and  cofts  within 
fix  months  after*     And  the  fame  remedy  is,  in  fubftaiice 
adopted  by  ftatute  11  Geo,  II.  c.  19.  §  16.  which  enaftsl 
that  where  any  tenant  at  rack-rent  fliall  be  one  year's  rent  in 
arrear,  and  fliall  dcfert  the  demifed  premifes,  leaving  the  fame 
uncultivated  or  unoccupied,  fo  that  no  fuflicient  diftrefs  can 
be  had :  two  jufticcs  of  the  peace  (after  notice  affixed  on  the 
premifes  for  fourteen  days  without  effeft)  may  give  the  land- 
lord poifcflion  thereof,  and  thenceforth  the  leafe  fliall  be  void* 
5.  There  is  alfo  another  very  effbaual  remedy,  which  takes 
place  when  the  tenant  upon  a  writ  of  affife  for  rent,  or  on  a 
replevin,  difowns  or  difclaims  his  tenure,  whereby  the  lord 
lofcs  his  verdia :  in  which  cafe  the  lord  may  have  a  writ  of 
right, >r  difclaimtr,  grounded  on  this  denial  of  tenure ;  and 
fliall.  upon  proof  of  the  tenure,  recover  back  the  land  itfelf 
fo  holden,  as  a  punifliment  to  the  tenant  for  fuch  his  falfe  dif- 
daimer ».    This  piece  of  retaliiating  juftice,  whereby  the  te- 
nant who  endeavours  to  defraud  his  lord  is  himfelf  deprived 
of  the  eftate,  as  it  evidently  proceeds  upon  fcodal  principles, 

'  F.  N.  B.  209.    a  [nil.  tjjl  *  See  pi|e  ao6. 

'  %  Uft.  Aoi.  460.  »  Finch.  L.  170,  171. 
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fo  it  is  exprefsly  to  be  met  with  in  the  feodal  conftitutions"*: 
*<  vafallujf  qui  abnegavit  ftudum  ijufvi  conditionem^  ^^fp^ 
«  liabitur:* 

.  And,  as  on  the  one  hand  the  antient  law  proTided  thefe' 
feveral  remedies  to  obviate  the  knavery  and  punifli  the  ingra- 
titude of  the  tenant,  fo  on  the  other  hand  it  was  equally 
careful  to  redrefs  the  opprefiion  of  the  lord ;  by  fumiQiingf 
I.  The  writ  t>f  ne  injujle  vepces  " ;  which  is  an  antient  writ 
.founded  on  that  chapter  ^  of  magna  carta^  which  prohibits 
diftrefles  for  greater  ferviccs  than  are  really  due  to  the  lord  ; 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  writ  of  right  '•  It  lies,  where  the  tenantin  fee-fimple  and 
hb  anceltors  have  held  of  the  lord  by  certain  fervices ;  and 
the  lord  hath  obtained  feifin  of  more  or  greater  fervices,  by 
the  inadvertent  payment  or  performance  of  them  by  the  te- 
nant himfelf.  Here  the  tenant  cannot  in  an  avovnry  avoid  the 
lord's  pofTeflbry  right,  becaufeof  the  feiGn  given  by  his  own 
hands ;  but  is  driven  to  this  writ,  to  deveft  the  lord's  poflef«% 
lion,  and  e{labli(h  the  mere  right  of  property,  by  afcertaining 
the  fervices,  and  reducing  them  to  their  proper  ftandard. 
But  this  writ  does  not  lie  for  tenant  tn  tail ;  for  he  may  avoid 
fuch  feiCn  of  the  lord,  obtained  from  the  payment  of  his  an- 
ceftors,  by  pica  to  an  avowry  in. replevin  *i.  a.  The  writ  of 
mefne  de  medio ;  which  is  alfo  in  the  nature  of  a  writ  of  right  % 
and  lies,  when  upon  a  fubinfeudation  the  me/he^  or  middle  lord', 
fuffers  his  under*tenant,  or  tenznt  paravai/,  to  be  diftretned 
upon  by  the  lord  paramount^  for  the  rent  due  to  him  from  the 
mefne  lord  ^  And  in  fuch  oafe  the  tenant  Ihalt  have  judg- 
ment to  be  acquitted  (or  indemnified)  by  the  mefne  lord  ; 
and  if  he  makes  default  therein,  or  does  not  appear  originally 
to  the  tenant's  writ,  he  (ball  be  forejudged  of  his.  mefnalty, 
and  the  tenant  (hall  hold  imnoiAiateJy  of  the  lord  paramount 
himfelf". 

«  Feud.  I.  z.  #.  »6.  '  Booth.  136.  ' 

■  F.  N.  B.  10.  •  See  book  II.  ch,  5,  page  59,  60, 


•  «.  10.  '  F.  N.  B.  135. 
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II.  Thus  far  of  the  remedies  for  fubtra£lion  of  rents  or 
other  fervices  due  by  tenure.  There  are  alfo  other  fervices, 
due  by  antient  cuflom  ai^l  prefcription  only.  Such  is  that  of 
doing  fuit  to  another's  mill :  where  the  perfons,  refident  in 
a  particular  place,  by  ufage  time  out  of  mind  have  been  ac- 
cuftomed  to  grind  their  corn  at  a  certain  mill ;  and  afterwards 
any  of  them  go  to  another  mill,  and  withdraw  their  fuit» 
(thmfeBa^  afequendo)  from  the  antient  mill.  This  is  not 
only  a  damage,  but  an  injury,  to  the  owner;  becaufe  this 
prefcription  might  have  a  very  reafonable  foiyidation,  vi%. 
upon  the  ereflion  of  fuch  mill  by  the  anceftors  of  the  owner 
for  the  convenience  of  the  inhabitants,  on  condition,  that 
when  ereAed,  they  fliould  all  grind  their  com  there  only. 
And  for  this  injury  the  owner  (ball  have  a  writ  de  feila  ad 
tnolendinum^f  commanding  the  defendant  to  do  his  fuit  at  that 
mill,  quam  ad  illud  facere  dehety  etfolet^  or  fliew  good  caufe 
to  the  contrary :  in  which  afiion  the  validity  of  the  prefcrip- 
tion may  be  tried,  and  if  it  be  found  for  the  owner,  he  (hall 
recover  damages  againd  the  defendant  ^.  In  like  manner, 
and  for  like  reafons,  the  regifter  ^  will  inform  us,  that  a  man 
may  have  a^»rrit  olfeEla  adfurnum^feBa  ad  torrale^  etadotfi'' 
nia  alia  hujufmodi ;  for  fuit  due  to  hizfurnum^  his  public  oven 
or  bakehoufe ;  or  to  his  torrale,  his  kiln,  or  malthoufe ;  when 
a  pcrfon's  anceftors  have  ereded  a  convenience  of  that  fort  for 
the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved 
by  immemorial  cuftom)  that  all  the  inhabitants  fliould  ufe 
and  refort  to  it,  when  ere£led.  But  bcfides  thefe  fpecial  re- 
medies for  fubtradions,  to  compel  the  fpecific  performance 
of  the  fervice  due  by  cuftom :  an  adion  on  the  cafe  will  alfo 
lie  for  all  of  them,  to  repair  the  party  injured  in  damages  ( I  )• 
And  thus  much  for  the  injury  of  fubtradion. 

V  F.  N.  B.  123.  .  *  Cow  Eatr.  461.  1  fel.  153. 

( I )  This  is  now  the  only  adion  in  ufe  for  moft  of  the  iDJuries 
fpectfied  in  this  chapter ;  the  antient  appropriate  writs  have  become 
fo  obfolete,  that  few  fpecial  pleaders,  iJF  any,  would  know  \k»m  to 
pojceed  in  thenu 
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F   DISTURBANCE. 


THE  Cxth  an4  laft  fpecics  of  real  injuiies  is  that  of 
difturbancci  which  is  ufually  a  wrong  done  to  fome 
incorporeal  hereditament,  by  hindering  or  difquieting  the 
owners  in  their  regular  and  lawful  enjoyment  of  it  *•  I  {hall 
confider  five  forts  of  this  injury  ^  wx,  i.  Difturbance  of 
franchifes.  a.  Difturbanceof^^mm^.  3.  Difturbanceof  «iaj//^ 
4«  Difturbance  oitcnure.     5.  Difturb^nce  of /A/r^/z/?^^. 

I,  Disturbance  of  yraixf^/ happens,  when  a  man  has 
the  franchife  of  hplding  a  court-leet,  of  keeping  a  fair  or 
market,  of  free  warren,  of  taking  toll,  of  feifing  waifs  or 
eftrays,  or  (in  (hort)  any  other  fpecies  of  franchife  whatfo- 
ever  \  and  be  is  difturbed  or  incommoded  in  the  lawful  ezer- 
cife  thereof.  As  if  another  by  diftrefs,  menaces,  or  perfuafions^ 
prevails  upon  the  fuitors  not  to  appear  at  my  court }  or  ob« 
ftru£ls  the  paflage  to  my  fair  or  market  \  or  hunts  in  my  free- 
warren  \  or  refufes  to  pay  me  the  accuftomed  toll  \  or  hin- 
fiers  me  from  feifing  the  waif  or  eftray,  whereby  it  efcapes 
or  is  canried  out  of  my  liberty ;  in  every  cafe  of  this  kind, 
all  which  it  is  impoffible  here  to  recite  ojr  fugged,  there  is  aa 
injury  done  to  the  legal  owner;  his  property  is  damnified; 
^nd  the  profits  arifing  from  fuch  his  franchife  are  diminiihed. 
7p  rfmed  V  whjcii,  as  the  law  has  given  no  other  writ^  he  i$ 

f  Eioch*  L.  187. 
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therefore  entitled  to  foe  for  damages  by  a  fpecial  a Aioa 
m%  thi  afii  Ofj  in  cafe  of  toU^  may  take  g  diftreft  if  h» 
pleafes  ^. 

II.  Tus  diaturbance  of  cmmmn  cornea  next  to  be  confi* 
dexed ;  where  any  a£i  is  done^  by  whidi  the  right  of  anodier 
to  Ilia  common  is  incommdded  or  diminiflied.    This  may 
happen^  in  the  firfl:  placci  ^bere  oae  jvho  bath  no  right  of 
common,  puts  his  cattle  into  the  land ;  and  thereby  robs  the 
cattle  of  the  commoners  of  their  refpedive  Ihares  of  the 
pafture*    Or  if  one,  wKo  hath  a  right  of  common,  puts  in 
cattle  which  are  not  commonable,  as  hogs  and  goats  \  which 
-amounts  to  the  fame  inconyenienee.    Btit  the  lord  of  the  foil 
may  (by  cuftom  or  prefcription,  but  not  without)  put  a  ftran- 
ger's  cattle  into  the  common  « ;  and  alfo,  by  a  like  prefcrip« 
tion  for  common  appurtenant,  cattle  that  are  not  common- 
able  may  be  put  into  the  common  ^.    The  lord  alfo  of  the 
ibil  may  ji^ify  making  burrows  therein,  and  putting  in  rab- 
bets, fo  as  they  do  not  encreafe  to  fo  large  a  number  as  to- 
tadly  to  deftroy  the  common  *•    But  in  general,  in  cafe  the 
beafts  of  a  ftranger,  or  the  uncommonable  cattle  of  a  com- 
moner, be  found  upon  the  land,  the  lord  or  any  of  the  com- 
moners may  diftrein  them  damage*feafant ' :  or  the  com- 
moner may  bring  an  aAion  on  the  cafe  to  recover  damages, 
prorided  the  injury  done  be  any  thing  confiderable :  fo  that 
he  may  lay  his  a£lion  with  a  /#r  quod^  or  allege  that  ihenhj 
be  was  deprived  of  his  common.    But  for^a  trivial  trefpafs 
the  commoner  has  no  a£lion  \  but  the  lord  of  the  foil  only 
for  the  entry  and  trefpafs  committed  '• 

Amothml  difturbance  of  common  is  hj  JUrtbarpng  it ;  or 
putting  more  cattle  therein  than  the  pafture  and  herbage  will 
iuftain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that 
furcharges  does  an  injury  to  the  reft  of  the  owners,  by  de- 
priving them  of  ^eir  re^peAive  portions,  or  at  leaft  contraft- 

^  €ro.  EUs.  55s.  *  Cio.  Blis.  S76.  Cio^Jbc*  195.  L«tw.|oS« 

<  I  RoU.  Aht.  39s.  '  9  Rep.  III. 

<  Q:  Lift  isa.  •  UU^ 
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ing  them  int^  a^jnuller  compafs*.  This  injury  by  furcharging 
can  properly  fpeaking  only  happen,  where  the  common  is 
appendant  or  bppurtenant  *^,  and  of  courfe  limitable.  by  law  $ 
or  wbere^  when  in  grofs^  it  is  exprefsly  limited  and  certain  : 
for  where  a  man  hath  comrhon  im  grofs^  fans  nomhre  or  noitb* 
^utJHniy  he  cannot  be  a  furcharger.  However,  even  where 
f  man  is  faid  to  have  conmion  without  (lint,  ftill  there  muft 
be  leftTuflicient  for  the  lord's  o^x^n  beafts^:  for  the  law  wiU 
not  fuppofe  that,  at  the  original  grant  of  the  common,  the 
lord  mebnt  to  exclude  himfelf. 

•  The  ufual  remedies,  for  furcharging  the  common,,  are  ei- 
ther by  diftreining  fo  many  of  the  beads  as  are  above  the 
number  allowed,  or  elfc  by  an  adlion  of  trefpafs ;  both  which 
may  be  had  by  the  lord :  or  lafUy,  by  a  fpecial  a£lion  on 
the  cafe  for  damages  $  in  which  any  commpner  may  be  plain- 
.itiff  )•  But  the  antient  and  moft  efiedlual  method  of  pn>- 
jCeeding  is  by  writ  of  admeafuritneni  olpqfiure.  This  lies,  ei- 
ther where  a  common  appurtenant  or  in  groftis  certain  as  to 
number*  or  where  a  man  has  common  appendant  or  appur* 
jtenant  to  bis  land,  the  quantity  of  which  common  has  never 
yet  been  afcertained.  In  either  of  thefe  cafes,  as  well  the 
lord,  as  any  of  the  commopers,  is  enjtitled  to  this  writ  of 
admeafurement}  which  is  one  of  thofe  writs,  that  are  called 
vkQntiel\  being  direded  tp  the  (heriff,  {vf^  comiii,)  and  not 
to  be  returned  to  any  fuperior  courts  till  finally  executed  by 
. Jiifiif.  .  It  vccites  a  complaint,  that  the  defendant  hath  for- 
chzrgtd,  fuper^ftfraviii  the  common:  and  therefore  com- 
mands  the  (heriff  to  admeafure  and  apportion  it ;  that  the 
defendant  may  not  have  more  than  belongs  to  him,  and  that 
the  plaiptiff  may  have  his  rightful  (hare.  And  upon  this  fuit 
all  the  commoners  (hall  be  admeafured,  as  well  thofe  who 
have  not,  as  thofe  who  have,  furcharged  the  common ;  as 
well  the  plaintiff,  as  the  defendant  K  The  execution  of  this 
vrrit  mu(t  be  by  a  jury  of  (welve  sficn,  who  are  upon  their 


*  See  book  H.  cH.  ]. 
>  I  Roll.  Abr.  39^, 
I  Fifea*  i73f 
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oaths  to  afcertain,  under  the '  fuperintesidenee  ^of  the  iheriff^ 
what  and  how  many  cattk  each  commoner  is  entitled  to 
feed.  And  the  rule  for  this  adnieafurement  is  generallf  uii« 
derftood  to  be,  that  the  commoner  (Hall  not  turn  more  cattle 
upon  the  common,  than  are  fufiicient  to  manure  and  ftock 
the  land  to  which  his  right  of  common  is  annexed  j  or,  as  * 
our  antxent  law  exprefled  it,  fuch  cattle  only  as  are  Je%mnt  and 
€ouciant  upon  his  tenement  *  ( i ) :  which  being  a  thing  uncer* 
tain  before  admeafurement,  has  frequently,  though  errone- 
ottfly,  occafioned  this  unmeafured  right  of  common  to  be 
called  a  common  fvithoutjlini  ox  fans  nombre  "  ;  a  thing  which^ 
though  pofBble  in  law%  dots  in  fa^  very  rarely  exift. 

b,  after  the  admeafurement  has  thus  afccrtained  the  right^ 
the  fame  defendant  furcharges  the  common  again,  the  plaintiff 
may  have  a  writ  oifecondfurcbarg<^  de  ftcunda  fuperoneraiume^ 
which  is  given  by  the  ftatute  Weftm.  a.  13  £dw.  L  c.  8.  and 
thereby  the  fheriflfis  direded  to  inquire  by  a  jury,  whether 
the  defendant  has  in  fa£i  again  furcharged  the  common  coiw  ' 
trary  to  the  tenor  of  the  laft  admeafurement :.  and  if  he  has» 
he  (hall  then  forfeit  to  the  king  the  fupernumerary  cattle  put 
in,  and  alfo  fliall  pay  damages  to  the  plaintiffs  This  procefr 
feems  highly  equitable  :  for  the  firft  offence  is  held  to  be 
committed  through -mere  inadvertence,  and  therefore -there 
are  no  damages  or  forfeiture  on  the  iirft  writ,  which  was  only 
to  afcertain  the  right  which  ^as  difputed  :  but  the  fecond 
offence  is  a  wilful  contempt  and  injuftice  ;  and  therefore  po^ 
niihed  very  properly  with  not  only  damages,  but  alfo  for- 
feiture. And  herein  the  rights  being  once  fettled.  Is  never 
again  difputed  ;  but  only  the  fa&  is  tried,  whether  there  be 
any  fecond  furchargeor  no:  which  gives  this  neglected  pro- 

^  Bro.  J&r*  /.  prefer^iOMm  aS.  *  Lord  Riym.  407. 

■  Hardr.  nj»  '  F.  N*  B.  i»6.    t  loft.  370; 


( I }  Aod  agreeably  to.  this  rule  h  has  been  decided,  that  a 
pf  a  right  of  comoion  for  all  commooable  cattle,,  levata  and 
$amhaniy  in  right  of  a  meffuage,  to  which  no  bnd  is  appurtenantt 
fiJ^MKXbefuppertf^.    ;  T- J{*  ^ 
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ccedittjg  a  great  ndrantage  oret  the  mbderil  method,  by  adion 
oh  the  cafe,  wherein  the  quantum  of  common  belonging  tb 
the  defendant  muft  be  proved  upon  every  frelh  trial,  for  every 
repeated  oBence. 

£  240  ]  Theke  15  yet  another  difturbance  of  common,  when  the 
owner  of  the  land,  or  other  perfon,  fo  en^Ibfes  or  otherwife . 
obftru^ls  it,  that  the  commoner  is  prechtded  from  enjoying 
the  benefit,  to  which  he  is  by  law  entitled.  This  may  be 
done,  either  by  eredirtg  fences,  or  by  driving  the  cattle  off 
the  land,  or  by  ploughing  up  the  foil  of  the  common  4.  Ot 
it  may  be  done  by  erecting  a  warren  therein,  and  flocking  it 
with  rabbets  in  fuch  quantities,  that  they  devour  the  whole 
herbage,  and  thereby  deftroy  the  common.  For  in  fuch  cafe» 
though  the  conmioner  may  not  deftroy  the  rabbets,  yet  the 
law  looks  upon  this  as  an  injurious  difturbance  of  his  right, 
and  has  given  him  his  remedy  by  a&ion  againft  the  owner  ^ 
This  kind  of  difturbance  does  indeed  amount  to  a  difleifin^ 
and  if  the  commoner  chufes  to  confider  it  in  that  light,  the 
law  has  given  him  an  aflize  of  novel  dijfeijin^  againft  the  lordj 
to  recover  the  pofleffion  of  his  common  '•  Or  it  has  given  a 
writ  of  quod permittatf  againft  any  ftranger,  as  well  as  the 
owner  of  the  land,  in  cafe  of  fuch  a  difturbance  to  the  plain- 
tiff as  amounts  to  a  total  deprivation  of  his  common; 
whereby  the  defendant  (hall  be  compelled  to  permit  the  plain- 
tiff  to  enjoy  his  common  as  he  ought  ^  But  if  the  commoner 
tioes  not  chufe  to  bring  a  real  afiion  to  recover  feifin,  or  to 
try  the  right,  he  may  (which  is  the  eaGer  and  more  ufual 
way)  bring  an  zGtion  on  the  cafe  for  his  damages,  inftead  of 
an  afiifc  or  a  quod  permittat  \ 

ThKre  are  cafes  indeed,  in  which  the  lord  may  cnclofe 
and  abridge  the  common  ;  for  which,  as  they  are  no  injury 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
provided  by  the  ftatute  of  Merton,  20  Hen.  IIL  c*  4.  that 
the  lord  may  approve^  that  is,  enclofe  and  convert  to  Ae  ufes 


4Cio.EIIs.  193. 
»  Cro.  Jk.  195. 
f  y\  N.  B.  179. 

4 


*  Findi.  ih  S75.    F.  N.  B.  115. 
■  Crp.  J»c.  195. 
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of  hiiibandry,  (which  is  a  mdtoratibn  or  appirovement,)  any 
waftc  grounds,  woods,  or  paftures,  in  which  his  tenants 
have  common  appMdant  to  their  eftates  ;  provided  he  leaves 
fufficient  common  to  his  tenants,  according  to  the  propbrtioa  [  241  3 
of  their  land  (2).  And  this  is  extremely  reafonable:  for  it  would 
be  very  hard  If  the  lord,  whofe  anc^ftors  granted  oat  thefe 
eftates  to  which  the  commons  are  appendant,  fliould  be  pre^ 
eluded  from  making  what  advantage  he  can  of  the  reft  6f 
his  manor }  provided  fiich  advantage  and  improvement  be 
no  way  derogatory  from  the  former  grants.  The  ftattrtd 
Weftm.  2.  13  £dw.  I.  fc.  46.'tttends  this  liberty  of  approv* 
tng,  in  like  manner,  againft  all  others  that  have  common  ap^ 
furtenant^  or  in  grofs^  as  well  as  againft  the  tenants  of  the  - 
lord,  who  have  their  common  appendant;  and  farther  enadls, 
that  no  aflife  of  n&vel  dijffiijin,  for  common,  Ihall  lie  ag^^tnft 
a  lord  for  ere£king  on  the  common  :iny  windmill,  flieephoufei 
or  other  neceflary  buildings  therein  fpecified :  whicb^  fir  Ed* 
Ward  Coke  fays^,  are  only  put  as  examples;  and  that  any 
other  neceflary  improvements  may  be  made  by  the  lord, 
though  in  reality  they  abridge  the  common,  and  make  it  lefs 
fufficient  for  the  commoners.  And  laftly  by  ftatute  29  Geo* 
)l.  c.  36.  and  31  Geo.  II.  c.4i.  it  is  particularly  enaAedj 
that  any  lords  of  waftes  and  commons,  with  the  confent  of 
^e  major  part,  in  number  and  value,  of  the  commonera» 
may  enclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood* 

ni.  Thb  third  fpecles  of  dlftutbance,  that  of  Hoays^  ig 
very  fimilar  in  it's  nature  to  the  laft :  it  principally  happen- 
ing when  a  perfon,  who  hath  a  right  to  a  way  over  another's 
grounds,  by  grant  6r  prefcription,  is  obftruAed  by  enclofures^ 
or  other  obftacles,  or  by  ploughing  acrofs  it ;  by  which 
means  he  cannot  enjoy  his  right  or  way,  or  at  leaft  not  in  fo 
commodious  a  manner  as  he  might  have  done.    If  this  be  a 

^  a  }tSL  476. 

11'  ■  1 1  .  '  '  ^  f  ■    I,      I  n 


(2)  Sec  avoL  p.  34.  0.14. 
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way  annexed  to  bU  cftate,  and  th&ob(lru£tk>n  is  made  by  the 
tenant  of  the  land^  this  brings  it  to  another  fpecies  of  injury  ; 
for  it  is  dien  a  nufance^  for  which  an  aflife  will  lie,  as  men- 

[  :  ^  '  tioned  in  a  former  chapter  ^*  ]^ut  if  the.  right  of  way»  thus 
oUliu£led  by  the  tenant,  be  only  in  grofsy  (that  is,  annexed 
to  a  man's  perfon  and  unconne£led  with  any  lands  or  tene« 

r  249  1  mcBtSs)  or  if  the  obftruflion  of  a  way  belonging  to  an  houfe 
or  land  is  made  by  a  ftranger,  it  is  thep  in  either  cafe  merely 
adifturbance :  for  the  obftruAion  of  a  way  in  grofs  is  no  db* 
triment  to  any  lands  or  tenements,  and  therefore  does  not  fall 
under  the  legal  notion  of  a  nufancc,  which  muft  be  laid,  ai 
mcumenttim  liberi  ienemcntt^  s  and  the  obftru£iion  of  it  by  a 
firanger  can  never  tend  to  put  the  right  of  way  in  difpute : 
the  remedy  therefore  for  thefe  difturbances  is  not  by  aiSfe  or 
any  real  adion,  but  by  the  univerfal  remedy  of  a£lion  on  tbf 
cafe  to  recover  damages** 

I 

IV.  The  fourth  fpecies  of  difturbance  is  that  of  difturbanc^ 
of  ienure^  or  breaking  that  connexion  which  fubfifts  between 
the  lord  and  his  tenant,  and  to  which  the  law  pays  fp  high  a 
regard,  that  it  will  not  fufTer  it  to  be  wantonly  diilblved  by 
tlie  z6t  of  a  third  perfon*  To  haye  an  eftate  well  tenanted  is 
an  advantage  that  every  landlord  muft  be  very  fenfible  of;  and 
therefore  the  driving  away  of  a  tenant  from  off  his  eftate  is  an 
injury  of  no  fmall  confequence.  So  that  if  there  be  a  tenant 
at  will  of  any  lands  or  tenements,  and  a  ftranger  either  by 
menaces  and  threats,  or  by  unlawful  diftrefles,  or  by  fraud 
and  circumventbn,  or  other  means,  contrives  to  drive  him 
away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
juftly  conftrues  to  be  a  wrong  and  injury  to  the  lord  %  and 
gives  him  a  reparation  in  damages  againft  the  offender  by  a 
fpecial  aflion  on  the  cafe* 

V.  The  fifth  and  laft  fpecies  of  difturbance,  but  by  far 
the  moft  confiderable,  is  that  of  difturbance  of  patronages 

«  ck.  13.  p*  9.x|ft  ■  HaleoD  F*  N.  Bt  i%y    Lutw*  ixi.  xi^ 

f  F.  N.  B«  i|3*  *  Hai.  Anal.  c.  ^o.     1  RoU.  Abr*  108. 
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which  is  an  hindrance  or  bbftruAion  of  a  patron  to  prffeot 
his  clerk  to  a  benefice.  '       •         ■ 

This  injury  was  diftinguiflied  at  common  law  from  another 
ipecies  of  injury,  called  ufutpation;  which  is  an  abfolute  oufter 
ordifpofienion  of  the  patron,  and  happens  when  a  ftrangery. 
diat  hath  no  right,  prefenteth  a  clerk,  and  he  is  therempoii 
admitted  and  inftituted^.     In  which  cafe,  of  ufurpation,  the  [  243  ] 
patron  loft  by  the  common  law  not  only  his  turn  of  prefent- 
ing  pro  hac  vice,  but  alfo  the  abfohite  and  perpetual  inherit* 
ance  of  the  advowfon,  fo  that  he  could  not  prefent  again  upon 
the  next  avoidance,  unlefs  in  the  mean  time  he  recovered  his     **      ^ 
light  by  a  real  adion,  v/2.  a  writ  of  right  of  advovjfon  ^    The 
reafon  given  for  his  lofing  the  prefent  turn,  and  not  ejefling 
the  ufurper's  clerk,  was,  that  the  final  intent  of  the  law  in 
creating  this  fpecies  of  property  being  to  have  a  fit  perfon  to 
celebrate  divine  fetf  ice,  it  preferred  the  peace  of  the  church 
(provided  a  clerk  were  once  admitted  and  inftituted)  to  the 
right  of  any  patron  whatever.     And  the  patron  alfo  loft  the 
inheritance  of  his  advowfon,  unlefs  he  recovered  it  in  a  writ 
of  right,  becaufe  by  fnch  ufurpation  he  was  put  out  of  poflef*- 
Son  of  his  advowfon,  as  much  as  when  by  adlual  entry  and 
oiifter  he  is  difleifed  of  lands  or  houfes  \  fince  the  only  pof- 
feflton,  of  which  an  advowfon  is  capable,  is  by  a£lual  pre- 
fentation  and  admifllon  of  one's  clerk.     As  therefore,  when 
the  clerk  was  once  mftituted  (except  in  the  cafe  of  the  king^ 
where  he  muft  alfo  be  indufled''}  the  church  became  abfo^ 
lutelyyi///;  To  the  ufurper  by  fuch  pleharty,  arlfing  from  his 
own  prefentation,  became  in  fa£t  felfed  of  the  advowfon : 
which  feifin  it  was  impoflible  for  the  true  patron  to  remove 
by  any  poffeflbry  a£tion,  or  other  means,  during  the  plenarty 
or  fullnefs  of  the  church;  and  when  it  became  void  afrefh, 
he  could  not  then  prefent,  fince  another  had  the  right  of  pof- 
•  feflion.    The  only  remedy  therefore,  which  the  patron  had 
left,  was  to  try  the  mere  right  in  a  writ  oi  right  of  advowfon  : 
which  is  a  peculiar  writ  of  right,  framed  for  this  fpecial  pur^^ 

J  Co,  Litt.  177.  5  6  Rep.  49.  ^  liul, 
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pofe,  hjxt  M  every  other  reTpcA  correfponding  with  otlier 
writs  of  right* :  and  if  a  man  recovered  therein,  he  regained 
the  pofleflion  of  his  advowfon,  and  was  entitled  to  prefent  at 
the  next  avoidance  ^  But  in  order  to  fuch  recovery  he  mjuft 
allege  a  prefentation  in  himfelf  or  fome  of  his  anceftors : 
which  proves  him  or  them  to  have  been  once  in  pofleffion : 
for,  as  a  grant  of  the  advowfon,  4^^S  ^he  fulhiefs  of  the* 
I  244  3  church,  conveys  no  manner  of  pqflci&on  for  the  prefcntu 
tlierefore  a  purchafor,  until  be  hath  prefeoted,  hath  no  aduai 
feifiii  whereon  to  ground  a  wtit  of  right '•  Thus  ftood  the 
<;onimon  law. 

But  biiIiop$»  in  antient  timeS|^  either  by  carelcilnels  or 
coHuftop,  frequently  indituting  clerks  upon  the  prefentatioa 
of  ufurpers,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  pofleiTion,  it  was  in  fubdance  enabled  by  ftatute 
Weftm.  2.  13  £dw.  I.  c.  5.  $  2.  that  if  a4>ofleflbry  adion  be 
brought  within  (ix  months  after  the  avoidance,  the  patton  0iall 
(notwithftandlng  fuch  ufurpation  and  inftitution)  recover  that 
very  prefentation ;  which  gives  back  to  him  the  feifin  of  the 
advowfon.  Yet  dill,  if  the  true  patron  omitted  to  bring  hit, 
a^ion  within  fix  months,  tlie  feifin  was  gained  by  the  ufurper, 
and  the  patron  to  recover  it  was  driven  to  the  long  and  ha- 
zardous procefs  of  a  writ  of  r^ght.  To  remedy  which  it  w^a 
farther  ena£ted  by  ftatute  7  Ann.  c.  1 8«  that  no  ufurpation 
ihall  dtfplace  the  eftate  or  intereft  of  the  patro,ii,  or  turn  it  tq 
a  mere  right ;  but  that  the  true  patron  may  prefent  upon  the 
next  avoidance,  as  if  no  fuch  ufurpation  had  (lappened.  So 
that  the  title  of  ufurpation  is  now  much  narrowed,  and  the 
law  ftands  upon  this  reafonable  foundation :  that  if  a  (Irangei^ 
ufurps  my  prefentation,  and  I  do  not  purfue.my  right  within 
fix  months,  I  (hall  lofe  that  turn  without  remedy,  for  the 
peace  of  the  church,  and  as  a  punifliment  for  my  own  ne<# 
gligence  ;  but  that  turn  is  the  only  one  I  (hall  lofe  thereby* 
tJfurpation  now  gains  no  right  to  the  ufurper,  with  rejgard  t4^ 
any  future  avoidance,  but  only  to  the  prefent  vacancy :  it 

•  F.  N.  B.  30*  f  i^  36.  s  alnft.  s$f. 
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cannot  indeecl  be  remedied  after  Gx  months  are  paft ;  but^ 
during  thofe  Cx  months>  it  is  only  afpeciea  of  difturbance. 

^Disturbers  of  a  right  of  advowfon.  may  therefore  bo 
thefe  three  perfons ;  the  pfeudo-patron*  his  derki  and  iht^ 
ordinary  ;  die  pretended  patron,  by  prefenting  ta  a  chnreh 
to  which  he  has  no  right,  and  thereby  making  it  litigious  or 
difpotable  i  ,the  clerk,  by  demanding  or  obt^ing  inftitUitiQOf 
which  tends  to  and  promotes  the  fame  inconvenience )  and  [  345  ^ 
the  ordinary,  by  refuGng  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Thefe  didurbahnces  ate 
vexatious  and  injurious  to  him  who  hath  the  right :  and  there^ 
foret.if  he  faf  not  wanting  to  himfelf,  the  law;  (befides  th^  wric 
of  rigAt  tfaJvowJofh  which  is  a  final  and  conelufive  remedy) 
hath  given  him  two  inferior  poffeflbry  a£tions  fOr  bis  relief  | 
an  affife  of^Jarrein  pn/entmeftlj  and  a  writ  of  quare  impeditt 
in  which  the  patron  is  always  the  plaintiflF,  and  .not  the  clerk. 
For  the  law  fuppofes  the  injury  to  be  offered  to  him  only,  by 
obft^u£Hng  or  refuGng  the  admiffion  of  his  nominee  ;  and  not 
to  the  clerk,  whp  hath  no  right  in  him  till  iniUtutiooi^  and 
of  courfe  can  fuller  no  injury.  *• 

1.  An  aflife  of  darrein  preftntment^  or  lad  prefentatlon, 
Jies  when  a  man,  or  his  anceftors^  junder  whcnn  he  claims^ 
have  prefented  a  clerk  to  a  benefice,  who  is  inftituted ;  and 
afterwards  upon  the  next  avoidance  a  ftranger  preftnts  ^ 
clerk,  and  thereby  difturbs  him  that  is  the  real  patron.  In 
which  cafe  the  patron  (hall  have  this  writ  ^  dire£Ud  to  the 
Ihertff  to  fummon  an  afTifc  or  jury,  to  inquire  whio  was  the 
laft  patron  that  prefented  to  the  church  now  vacant,  of  which 
Ae  plaintiff  complains  that  he  is  deforced  by  the  defendant : 
and,  according  as  the  aflife  determines  that  queftton,  a  writ 
fhaU  ifTue  to  the  biOiop ;  toinftitute  the  clerk  of  that  patron, 
in  whofe  favour  the  determination  is  made,  and  alfo  to  give 
damages,  in  purfuance  of  ftatute  Weftm.  a.  x  3  £dw.  L  c.  5. 
This  queftion,  it  is  to  be  obferved,  was,  before  the  ftatute 

7  Ann* 
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^  Ann.  before-mentionedy  entirely  concluGvc,  as  between  the 
patron  or  his  heirs  and  a  ftranger:  for,  till  then,  the  full 
pofleflion  of  the  advowibn  was  in  him  who  prefented  laft  and 
bis  heirs :  unlets,  fince  that  prefentation,  the  clerk  had  been 
eviAed  within  fix  months,  or  the  rightful  patronhad  recover- 
M  the  advowfon  in  a  writ  of  right ;  which  is  a  title  fuperior 
to  all  others.  But  that  ftatute  having  given  a  right  to  any 
^  peribh  to  bring  a  quare  impedit^  and  to  recover  (if  his  title  be 
C  %Hfi  ]  good)  notwitbftanding  the  laft  prefentation,  by  whomfoever 
made-:  affifes  of  darrein  prefenttftent^  now'not  being  in  any 
wife  cottcluiive,  have  been  totally  difufed,  as  indeed  they 
began  to  be  before ;  a  quare  impedit  being  a  more  general^ 
and'  therefore  a  more  ufual  a£lion.  For  the  affife  of  darrein 
prrfeHtment  ^Yxe^  only  where  a  man  has  an  advowfon  by  de- 
foent  from  his  anceftors  \  but  the  writ  of  quare  impedit  is 
equally  remediable  whether  a  man  claims  title  by  defcent  or 
by  purchafe  *. 

a.  I  PROCEEB  therefore,  fecondly,  to  inquire  into  the 
nature  ^  of  a  writ  of  quare  impedit^  now  the  only  adioh.  ufed 
in  cafe  of  the  difturbance  of  patronage  :  and  ihall  firftpremife 
the  ufual  proceedings  previous  to  the  bringing  of  the  writ* 

'    Upon  the  vacancy  of  a  living  the  patron,  we  know,  is 

1>ound  to  prefent  within  fix  calendar  months  ^,  otherwife  it 

'Will  lapfe  to  the  bifliop.    But  if  the  prefentation  be  made 

within  that  time,  the  biihop  is  bound  to  admit  and  inftitute 

the  clerk,  if  found  fufficient"^;  unlefs  the  church  be  full, 

«  or  there  be  notice  of  any  litigation.    For  if  any  oppofition  be 

intended,  it  is  ufual  for  each  party  to  enter  a  cawat  with  the 

biihop,  to  prevent  his  inftitution  of  his  antagonift's'clerk* 

An  tnftitution  after  a  caveat  entered  is  void  by  the  ecclefiafti* 

cal  law  ^  ;  but  this  the  temporal  courts  pay  no  regard  to, 

.  and  look  upon  a  caveat  as  a  mere  nullity  **•    But  if  two  pr<Q<- 

fentations  be  offered  to  the  bifhop  upon  the  fame  9voidancc» 

iftloft.  355.  •  See  book  I.,  ch.  II. 

k  See  Bofwdrs  cafe,  6  Rep.  4^.  ^,  t  Bum.  207. 

^  See  book  11.  ch«  iS.  '  '  *  ;  Rol).  Rep.  i^i, 

tho 
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tbe  chaTcK  is  then  faid  to  become  Jitighus:  and,  if  nothing 
farther  be  done,  the  bifhop  may  fufpend  the  admiiTion  of 
either,  and  fufler  a  lapfe  to  incur,  Tet  if  the  patron  or  clerk 
on  either  fide  requeft  him  to  award  a  Jus  patronatus^  he  is 
bound  to  do  it.  A  jus  patronatus  is  a  commiflion  from  the 
bifliop,  dire^ed  ufually  to  his  chancellor  and  others  of  com- 
petent learning :  who  are  to  fummon  a  jury  of  fix  clergymen 
and  fix  laymen,  to  inquire  into  and  examine  who  is  the 
rightful  patron' ;  and  if,  upon  fuch  inquiry  made  and  certi-  C  247  ] 
ficate  thereof  returned  by  the  commiffioners,  he  admits  and 
inftitutes  tlie  clerk  of  that  patron  whom  they  return  as  the 
true  one,  the  bifhop  fecures  himfelf  at  all  events  from  being 
a  difturber,  whatever  proceedings  may  be  had  afterwards  in 
the  temporal  courts* 

The  clerk  refufed  by  the  bifliop  may  alfo  have  a  remedy 
agaiiift  him  in  the  fpiritual  court,  denominated  a  duplex  quf^^ 
rda  ^ :  which  is  a  complaint  in  the  nature  of  an  appeal  from 
the  ordinary  to  his  next  immediate  fuperior  ;  as  from  a  bifiiop 
to  the  archbifhop,  or  from  an  archbifliop  to  the  delegates ; 
and  if  the  fuperior  court  adjudges  the  caufe  of  refufal  to  be 
infufficient,  it  will  grant  inftitution  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclefiaftical 
courfe  \  but  in  contefted  prefentatxons  they  feldom  go  fo  far: 
for,  upon  the  firft  delay  or  refufal  of  the  bifhop  to  admit  his 
clerk,  the  patron  ufually  brings  his  writ  of  quare  impedit 
againft  the  bifliop,  for  the  temporal  injury  done  to  his  pro- 
perty, in  difturbing  him  in  his  prefentation.  And,  if  the 
xlelay  arifes  from  the  bifliop  alone,  as  upon  pretence  of  inca* 
pacity,  or  the  like,  then  he  only  is  named  in  the  writ ;  b^t 
if  there  be  another  prefentation  fet  up,  then  the  pretended 
patron  and  his  clerk  are  alfo  joined  in  the  a£iion ;  or  it  may 
be  brought  againft  the  patron  and  clerk,  leaving  out  the  bi- 
fhop ;  or  againft  the  patron  only.  But  it  is  moft  advifeable 
to  bring  it  againft  all  three :  for  if  the  bifliop  be  left  out,  and 
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the  fuit  be  not  detcnnined  till  the  fix  months  are  paft^  die 
bifliop  is  entitled  to  prefent  by  lapfe;  for  he  is  not  party  to 
the  (uit ' :  but,  if  he  be  named,  no  lapfe  can  poflibly  accrue 
till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 
v^rit  be  brought  only  againft  the  biftiop  and  the  clerk,  the, 
fuIt  is  of  nQ  effe£t,  and  the  writ  (hall  abate ' ;  for  the  right 
of  the  patron  is  the  principal  queftion  in  the  caufe  '•  If  the 
[  248  }  clerk  be  left  out,  and  has  received  inftitution  before  the  aAion 
brought  (as  is  fometimes  the  cafe),  the  patron  by  this  fuit  may 
recoVtr  his  right  of  patronage,  but  not  the  prefent  turn  ;  for 
he  cannot  have  judgment  to  remove  the  clerk,  unlefs  he  be 
made  a  defendant,  and  party  to  the  fuit,  to  hear  what  he  can 
allege  againft  it.  For  which  reafon  it  is  the  fafer  way  to  in- 
fert  all  three  in  the  writ. 

The  writ  of  quare  impedit "  commands  the  difturbers,  the 
biihop,  the  pfeudo-patron,  and  his  clerk,  to  permit  the  pTaintifF 
to  prefent  a  proper  perfon  (without  fpccifying  the  particular 
clerk)  to  fuch  a  vacant  church,  which  pertains  to  his  patron- 
age  ;  and  which  the  defendants,  as  he  alleges,  do  obftru£t  ; 
and  unlefs  they  fo  do,  then  that  they  appear  in  court  to  fliew 
the  reafon  why  they  hinder  him. 

Immediately  on  the  fuing  out  of  the  qaare  imfedit,  if 
the  plaintiff  fufpe&s  that  the  bi(hop  will  admit  the  defend- 
ant's  or  any  other  clerk,  pending  the  fuit,  he  may  have  a 
prohibitory  writ,  called  a  ne  admittas  ^  5  which  recites  ^c 
contention  begun  In  the  king's  courts,  and  forbids  the  biihop 
to  admit  any  clerk  whatfoever  till  fuch  contention  be  deter- 
mined. And  if  the  bifhop  doth,  after  the  receipt  of  this 
writ,  admit  any  perfon,  even  though  the  patron's  right  may 
have  been  found  In  2  jure patronatusj  then  the  plaintiff,  after 
he  has  obtained  judgment  in  the  quare  impedit,  may  remove 
•  the  incumbent,  if  the  clerk  of  a  ftranger,  by  writ  oi  fcirt 
facias  * .-  and  (hall  have  a  fpecial  adion  againft  the  biihopt. 
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called  a  quare  incumhravtty  to  recover  the  prefentation,  and 
alfo  fatiefa^iion  in  damages  for  the  injury  done  him  by  in- 
cumbering the  church  with  a  clerk,  pending  the  fuit,  and 
after  the  ne  admittas  received  x.  But  if  the  bifliop  has  in- 
cumbered the  church  by  indituting  the  clerk,  before  the  tft 
admittas  iflued^  no  quare  ificumbravit  lies;  for  the  bifhop 
hath  no  legal  notice,  till  the  writ  of  ne  admittas  is  ferved  upon 
him.  The  patron  is  therefore  left  to  his  quare  impedit  mere-  [  249  ] 
ly  \  which,  as  was  before  obferved,  now  lies  ((ince  the  (latute 
of  Weftm.  2.)  as  well  upon  a  recent  ufurpation  within  fix 
months  pad,  as  upon  a  difturbance  without  any  ufurpation 
had. 


In  the  proceedings  upon  ;:  quare  impedit,  the  plaintiiF 
mud  fet  out  his  title  at  length,  and  prove  at  leaft  one  pre- 
fentation  in  himfelf,  his  anceflors,  or  thofe  under  whom  he 
claims ;  for  he  mud  recover  by  the  ftrength  of  his  own 
right,  and  not  by  the  weaknefs  of  the  defendant's  * :  and  he 
mud  alfo  (hew  a  didurbance  before  the  afiion  brought  *• 
Upon  this  the  bifliop  and  the  clerk  ufually  difclaim  all  title : 
fjAve  only,  the  one  as  ordinary,  to  admit  and  inditute ;  and 
the  other  as  prefenteeof  the  patron,  who  is  left  to  defend  his. 
own  right.  And,  upon  failure  of  the  plaintiff  in  Making  out 
his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in 
order  to  obtain  judgment  for  himfelf,  if  needful.     But  if  the 
right  be  found  for  the  plaintiff,  on  the  trial,  three  farther 
points  are  alfo  to  be  inquired ;  i.  If  the  church  be  full ;  and, 
if  full,  then  of  whofc  prefentation :  for  if  it  be  of  the  de- 
fendant's prefentation,  then  the  clerk  is  removeable  by  .writ 
brought  in  due  time.     2.:iOf  what  value  the  living  is:  and 
this  in  order  to  affefs  the  damages  which  are  direAed  to  be 
given  by  the  datute  of  Wedm.  2.  3.  In  cafe  of  plenarty  upon 
an  ufurpation,  whether  fix  calendar  ^  months  have  pafled 
between  the  avoidance  and  the  time  of  bringing  the  aftion : 
for  then  it  would  not  be  within  the  datute,  which  permits  an 
ufurpation  to  be  deveded  by  a  quare  impedit^  brought  r^a 
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Umpusfemejlre.  So  that  plenarty  is  flill  a  fuRicient  bar  in  an 
a£lion  of  quare  itnpedlty  brought  above  fix  months  after  the 
vacancy  happetis;  as  it  was  univerfally  by  the  common  law^ 
however  early  the  a£tion  was  commenced* 

If  it  be  fotuid  that  the  plaintiff  hath  the  right,  and  hath 
commenced  his  a£lion  in  due  time,  then  he  fliall  have  judg- 
[  250  ]  ment  to  recover  the  prefentation ;  and,  if  the  church  be  full 
by  inftitution  of  any  cleric^  to  remove  him  :  unlefs  it  were 
filled  pendente  lite  by  lapfe  to  the  ordinary^  be  not  being  party 
to  the  fuit ;  in  which  cafe  the  plaintifi'  lofes  his  prefentation 
pro  hac  vice^  but  (hall  recover  two  years'  full  value  of  the 
church  from  the  defendant  the  pretended  patron,  as  a  fatif- 
faflion  for  the  turn  loll  by  his  difturbance  :  or,  in  cafe  of  in- 
folvency,  the  defendant  (hall  be  imprifoned  for  two  years  ^ 
But  if  the  church  remains  dill  void  at  the  end  of  the  fuit, 
then  whichever  party  the  prefentation  is  found  to  belong  to, 
whether  plaintiff  or  defendant,  (hall  have  a  writ  direded  ta 
the  bi(hop  ad  admittendum  clericum ',  reciting  the  judgment 
of  the  court,  and  ordering  him  to  admit  and  inftitute  the  clerk 
.  of  the  prevailing  party ;  and,  if  upon  this  order  he  does  not\ 
admit  him,  the  patroii  may  fue  the  bi(hop  in  a  writ  of  quart 
men  admtfit  ^,  and  recover  ample  fatisfadion  in  damages. 

Besides  thefe  poffeiTory  a£lion$,  there  may  be  alfo  had  (a& 
Kath  before  been  incidentally  mentioned)  a  writ  of  rigbt  of 
advoKvfinj  which  refembles  other  writs  of  right :  the  only 
di(lingui(hing  advantage  now  attending  it,  being,  that  it  it 
more  conclulive  than  a  quare  impedit  ^  (ince  to  an  action  of 
fuare  impedit  a  recovery  had  in  a  57^it  of  right  may  be  pleaded 
in  bar* 

Thc&e  is  no  limitarion  with  regard  to  the  time  widiin 
which  al^y  adlions  touching'advowfons  are  to  be  brought )  at 
kaft  none  later  than  the  times  of  Richard  I.  and  Henry  III. : 
for  by  ftatute  i  Mar.  ft.  a.  c.  5.  the  ftatute  of  limitations, 
32  Hen.  VIII.  c.  2.  is  declared  not  to  extend  to  any  writ  of 
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tight  of  adrowfon,  quare  impedit^  or  aflife  of  darrein  prefint^ 
menty  or  jus  patronatus.     And  this  upon  very  good  reafoD  ; 
faecaufe  it  may  very  eafily  happen  that  the  title  to  an  advowfoa 
may  not  come  in  quedion,  nor  the  right  have  opportunity  to 
be  tried,  within  fixty  years  ;  which  is  the  longed  period  of 
limitation  affigned  by  the  ftatute  of  Henry  VIII.     For  fir 
Edward  Coke  ^  tells  us,  that  there  was  a  parfon  of  one  of  his 
churches,  that  had  been  incumbent  there  above  fifty  years  ;  C  25 1  3 
nor  are  in  (lances  wanting  wherein  two  fucceilive  incumbents 
have  continued  for  upwards  of  a  hundred  years  («    Had 
therefore  the  laft  of  thefe  incumbents  been  the  clerk  of  a 
ufurper,  or  had  been  prefented  by  lapfe,  it  would  have  been 
neceflary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpute^ 
lo  have  recurred  back  above  a  century ;  in  order  to  have  (hewn 
a  clear  title  and  feifin  by  prefentation  and  ad  million  of  the 
prior  incumbent.  But  though,  for  thefe  reafons,  a  limitation 
is  highly  improper  with  refpe£l  only  to  the  length  of  time ; 
yet,  as  the  title  of  advowfons  is,  for  want  of  fome  limitation 
nendered  more  precarious  than  that  of  any  other  hereditament, 
(efpecially  fince  the  ftatute  of  queen  Anne  hath  allowed  pot> 
fcflbry  adions  to  be  brought  upon  any  prior  prefentation^ 
however  diftant,)  it  might  not  perhaps  be  amiCs  if  a  limitation 
were  eftabliftied  with  refpe£t  to  the  number  of  avoidances  \  or, 
rather,  if  a  limitation  were  compounded  of  l!he  length  of  time 
and  the  number  of  avoidances  together :  for  inftance,  if  no 
feifin  were  adnaitted  to  be  alleged  in  any  of  thefe  writs  of 
patronage,  after  (ixty  years  and  three  avoidances  were  paft. 

In  a  writ  of  quare  impedit^  which  is  almoft  the  only  real 
a£lion  that  remains  in  common  ufe,  and  alfo  in  the  al&fe  of 
darrein  prefentment^  and  writ  of  right,  the  patron  only,  and 
not  the  clerk,  is  allowed  to  fue  the  difturber.  But,  by  vir« 
tue  of  feveral  a£ls  of  parliament  ^,  there  is  one  fpccies  of 

.  prefentations,  in  which  a  remedy,  to  be  fued  in  the  temporal  ' 

• 
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courts,  IS  put  into  the  hands  of  the  clerks  prercDtcd,  a«  w^ll 
9S  of  the  owners  of  the  advowfon.     I  mean  the  prefentation 
to  fuch  benefices  as  belong  to  Roman  catholic  patrons;  which, 
according  to  their  feveral  counties,  are  vefted  in  and  fecured 
to.  the  two  univerfities  of  this  kingdom.     And  particularly 
by  the  (tatute  of  12  Ann.  ft.  2.  c.  14.  $  4.  a  new  method  of 
£  252  j  proceeding  is  provided;  viz.  that|  befides  the  writs  of  quare 
.    impedit^    which  the  univerfities  as  patrons  are  entitled  to 
bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a  bill 
in  equity  again  any  perfon  prefenting  to  fuch  livings,  and 
difturbing  their  right  of  patronage,  or  his  ce/luy  que  truflj  or 
any  other  perfon  whom  they  have  caufe  to  fufpe6t ;  in  order 
to  compel  a  difcovery  of  any  fecret  trufts,  for  the  benefit  of 
paplfts,  in  evafion  of  thofe  laws  whereby  this  right  of  advow- 
fon is  vefted  in  thofe  learned  bsdies :  and  alfo  (by  the  ftatute 
,    II  Geo.  II.  c.  17.)  to  compel  a  diicovery  whether  any  grant, 
or  conveyance,  faid  to  be  made  of  fuch  advowfon,  were  made 
bona  Jide  to  a  proteftant  purchafor,  for  the  benefit  of  protef- 
t'^nto,  and  for  a  full  confulcration  ;  without  which  requifites 
every  fuch  grant  and  conveyance  of  any  advowfon  or  avoid- 
ance is  abfolutely  null  and  void.  This  ib  a  particular  law,  and 
calculated  for  a  particular  purpofe :    but  in  no  inftance  but 
this  does  tlie  common  law  permit  the  clerk  hlmfclf  to  interfere 
in  recovering  a  prefentation,  of  which  he  is  afterwards  to 
hive  the  advantage.     For  befides  that  he  has  (as  was  before 
obferved)  no  temporal  right  in  him  till  after  inftitution  and 
indudlion;  and  as  he  therefore  <;an  fufFer  no  wrong,  is  con* 
fequently  entitled  to  no  remedy  ;   this  cxdunon  of  the  clerk 
from  being  plaintiff  fcems  alfo  to  ariie  from  the  very  great 
honour  and  regard  which  the  law  pays  to  his  facred  function* 
For  it  looks  upon  the  cure  of  fouls  as  too  arduous  and  im- 
portant a  tafic  to  be  eagerly  fought  for  by  any  ferious  clergy- 
man ;   and  therefore  will  not  permit  him  to  contend  openl^ 
at  law  for  a  charge  and  truftj  which  it  prefumes  he  under* 
takes  with  dilHdence. 

But  when  the  clerk  is  in  full  pofRQion  of  the  benefices 
the  law  gives  him  the  fame  poiTeffory  remedies  to  recover 
his  glebe^  his  rents,  his  tithes,  and  other  ecclefiaftical  dues^ 
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by  writ  of  entry,   aflifej  eje£lmenty  debt,  or  trefpafs,   (as 
the  cafe  may  happen,)    which  it  furnifties  to  the  owners 
of  lay  property.     Yet  he  (hall  not  have  a  writ  of  right,  nor 
fuch  other  fimilar  writs  as  are  grounded  upon  the  mere 
right ;  becaufe  he  hath  not  in  him  the  entire  fee  and^right  h 
but  he  is  entitled  to  a  fpecial  remedy  called  a  writ  of  juris 
utrum,  which  is  fometimes  (tiled  the  parfon's  writ  of  right '^y 
being  the  higheft  writ  which  he  can  have  ^     This  lies  fd^  a  [  253  ^ 
parfon  or  a  prebendary  at  common  law,  and  for  a  vicar  by 
ftatute  14  Edw.  III.  c.  17.  and  is  in  the  nature  of  an  afTife,  to 
inquire  whether  the  tenements  in  queftion  are  frankalmoign 
belonging  to  the  church  of  the  demandant,  or  clfe  the  lay  fee 
of  the  tenant  "*•     And  thereby  the  demandant  may  recover 
lands  and  tenements,  belonging  to  the  church,  which  were 
aliened  by  the  predecefibr ;  or  of  which  he  was  difleifed }  or 
which  were  recovered  againft  him  by  verdiA,  confedion,  or 
default,  without  praying  in  aid  of  the  patron  and  ordinary  ; 
or  on  which  any  perfon  has  intruded  (ince  the  predecefibr's 
deaths     But  (ince  the  reftraining  ftatute  of  13  Eliz.  c.  lo. 
whereby  the  alienation  of  the  predecefibr,  or  a  recovery  fuf- 
Yered  by  him  of  the  lands  of  the  church,  is  declared  to  be  ab- 
folutely  void,  this  remedy  is  of  very  little  ufe,  unlefs  where  the 
parfon  himfelf  has  been  deforced  for  more  than  twenty 
years  ** ;  for  the  fucce(ror  at  any  competent  time  after  his 
acccflion  to  the  benefice,  may  enter,  or  bring  an  ejeftment. 

*  F.  N.  B.  49.  "  Regiftr*  32. 
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CHAPTIR     THE     9EVENTSSNTH. 

OF     INJURIES     PROCEEDING     FROM» 
OR    AFFECTING,    THfi    CROWN. 


HAVING  in  the  nine  preceding  chapters  confidered  the 
injuries^  or  private  wrongs,  that  may  be  offered  by  one 
fubjeA  to  another^  all  of  which  are  redrefied  by  fehe  command 
and  authority  of  the  king)  fignified  by  his  original  writs  re* 
tumable  in  his  feveral  courts  of  juftice^  which  thence  derive 
a  jurifdi£tion  of  examining  and  determining  the  complaint^ 
I  proceed  now  to  inquire  into  the  mode  of  redreifing  thofe 
injuries  to  which  the  crown  itfelf  is  a  party :  which  injuries 
are  either  where  the  crown  is  the  aggrefibr,  and  which  there* 
fore  cannot  without  a  folecifm  admit  of  the  (ame  kind  of 
remedy  * ;  or  elfe  is  the  fufferer^  and  which  then  are  uCually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative.  In  treating  therefore  of  tliefe,  we  will 
confider  firfl,  the  manner  of  redrefling  thofe  wrongs  or  in* 
juries  which  a  fubje£i  may  fuSer  from  the  crown,  and  thea 
of  redrefling  thofe  which  the  crown  may  receive  from  a 
fubjcd. 

I.  That  the  king  can  do  no  wrong,  is  a  necefiary  and 
fundamental  principle  of  the  Englifli  conftitution :  meanings 
only,  as  has  formerly  been  obfcrved  ^,  that,  in  the  firft  place, 
whatever  may  be  amifs  in  the  conduft  of  public  affairs  is  not 

^  Bro.  Ahr,  t.  fetit'm,  X2.  i.  prerogative  a,       ^  Book  h  ch.  7.  pag.  243*— H^* 

^  charge* 
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chargeable  perfonally  on  the  king;  nor  is  he,  but  his  minifteri, 
accountable  for  it  to  the  people  :'  and,  fecondly,  that  thepre* 
rogative  of  the  crown  extends  not  to  do  any  injury;  for, 
being  created  for  die  benefit  of  the  people,  it  cannot  be  ex- 
erted to  their  prejudice  ^.  Whenever  therefore  it  happenflp 
that,  by  mifinformationj  or  inadvertence,  the  crown  hath  beea 
induced  to  invade  the  private  rights  of  any  of  it^s  fubjeQsf 
though  no  aflion  will  lie  againft  the  fovereign  ^,  (for  who 
(hall  command  the  king^  ?)  yet  the  law  hath  furniihed  the 
fubjeA  with  a  decent  and  refpe£lful  mode  of  removing  that 
invafion,  by  informing  the  king  of  the  true  ftate  of  the  matter 
in  difpute:  and,  as  it  prefumes  that  to  irww  of  ^nj  injury  an4 
to  redn/s  it  are  infeparable  in  the  royal  bread,  it  then  iflues  as 
of  courfe  in  the  king's  own  name,  his  orders  to  his  judges  tm 
do  juftice  to  the  party  aggrieved. 

,  The  diftance  between  the  fovereign  and  his  fubje£ls  is  fuch, 
that  it  rarely  can  happen  that  ^nj  perfonal  injury  can  imrne* 
diately  and  dirc£lly  proceed  from  the  prince  to  any  private 
man :  and,  as  it  can  fo  feldom  happen,  the  law  in  decency 
fuppofes  that  it  never  will  or  can  happen  at  all ;  becaufe  it 
feels  itfelf  incapable. of  furnifliing  any  adequate  remedy^ 
without  infringing  the  dignity  and  deftroying  the  fovereignty 
of  the  royal  perfon,  by  fetting  up  fome  fuperior  power  with 
authority  to  call  him  to  account.    The  inconveniency  there* 

.  fore  of  a  mifchief  that  is  barely  poffible,  is  (as  Mr.  Locke  has 
obferved ')  well  recompenfed  by  the  peace  of  the  public  and 
fecurity  of  the  government,  in  the  perfon  of  the  chief  magt- 
ftrate  being  fet  out  of  the  reach  of  coercion.  But  injuries  to 
the  rights  oi  property  can  fcarcely  be  committed  by  the  crown 
without  the  intervention  of  it's  officers ;  for  whom  the  law 
in  matters  of  right. entertains  no  refpe£l  or  delicacy,  but 
furniflies  various  methods  of  deteding  the  errors  or  mifcon* 
du£^  of  thofe  agents,  by  whom  the  king  has  been  deceived^ 
and  induced  to  do  a  temporary  injuftice. 

<  Plowd.  487.  «  Finch.  L.  83. 

^  Jcokioi.  78.  f  ofiijOT.  p.  2.  ^  105. 
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The  common  law  methods  of  obtaining  pofleflion  or  re- 
Ilitution  from  the  crown ,  of  either  real  or  perfonal  property, 
ftre,  I .  By  petition  de  droits  or  petition  of  right,  which  is  faid 
to  owe  it's  original  to  king  Edward  the  firft  ^.  2.  By  imnfirans 
df  droit ^  manifeftation  or  plea  of  right:  both  of  which  may  be 
preferred  or  profecuted  either  in  the  chancery  or  exchequer  ^^ 
The  former  is  of  ufe,  where  the  king  is  in  full  pofleflion  of 
:iny  hereditaments  or  chattels,  and  the  petitioner  fuggefts  fuch 
a  right  as  controverts  the  title  of  the  crown,  grounded  on 
fa£ts  difclofed  in  the  petition  itfelf ;  in  which  cafe  he  muft  be 
careful  to  ftate  truly  the  whole  title  of  the  crown,  otherwife 
the  petition  fhall  abate  * :  and  then,  upon  this  anfwer  being 
cndorfed  or  underwritten  by  the  king,y&i/  droit  fait  al  partU^ 
(let  right  be  done  to  the  party  j,)  a  commilTion  (hall  iflue 
to  inquire  of  the  truth  of  this  fuggeftion  ^ :  after  the  return 
of  which,  the  king's  attorney  is  at  liberty  to  plead  in  bar ; 
and  the  merits  fhall  be  determined  upon  iflue  or  demurrer, 
as  in  fuits  between  fubjefl  and  fubje£t.    Thus,  if  a  difleifor 
of  lands,  which  are  holden  of  the  crown,  dies  feifed  with- 
out any  heir,  whereby  the  king  is  prima  facie  entitled  to  the 
lands,   and  the  poffeflion  is  caft  on  him  cither  by  inqueft  o^ 
office,  or  by  a£l  of  law  without  any  office  found  \  now  the 
difleifee  (hall  have  remedy  by  petition  of  right,  fuggefting 
the  title  of  the  crown,  and  his  own  fuperior  right  before  the 
diiTeifin  made  '•    But  where  the  right  of  the  party,  as  well  as 
the  right  of  the  crown,  appears  upon  record,  there  the  party 
fli-ill  have  monflrans  de  droits  which  is  putting  in  a  claim  of 
right  grounded  on  fa£l;s  already  acknowleged  and  eftablifli- 
cd,  and  praying  the  judgment  of  the  court,  whether  upoi^ 
thafe  fafls  the  king  or  the  fubje£i  hath  the  right.     As  if,  in 
th^  cafe  before  fuppofed,  tlie  whole  fpecial  matter  is  found 
.by  an  inqueft  of  office,  (as  well  the  difleifin,  as  the  dying 
without  any  heir,]  the  party  grieved  {hall  have  monflrans  de 
droit  at  the  common  law  *"•   But  as  this  feldom  happens,  and 

«  Bro  Abr,  t,  preng,  a  Fite.  Ahr^  j  Stat.  Tr.  vii,  1 34. 

r.  irnr.  %•  ^  Skio.  6oS«     Rift.  Entr.  461. 

^  Skio.  609.  1  Bre.  Abr,  uptAtjon*  20«  4  Rep.  5s. 

)  Finch,  L.  256.  «  4  Rep,  55, 
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the  remeJy  by  petition  was  extremely  tedious  and  expenfiyci 
that  by  monjtrans  was  much  enlarged  and  rendered  almod 
univerfal  by  feveral  ftatutes,  particularly  36  Edw.  III.  c.  I3« 
and  2  &  3  Edw.  VI.  c.  8.  which  alfo  allow  inquiCtions  of 
office  to  be  traverfed  or  denied,  wherever  the  right  of  #Yub- 
jeft  is  concerned,  except  in  a  very  few  cafes  ".  Thcfe  pro* 
cetdin^s  are  had  in  the  petty  bag  o$cc  in  the  court  of  chan- 
cery :  and,  if  upon  either  of  them  the  right  be  determined 
againft  the  crown,  the  judgment  is,  quod  manus  domim  regis 
amoveantur  et  pojjejjio  rejiituatur  petenti^  falvo  jure  domini 
regu'^  \  which  lad  claufc  is  always  added  to  judgments  againfl: 
the  king  p,  to  whom  no  laches  is  ever  imputed,  and  whofe 
right  (ti|l  fome  late  ftalutes  *»)  was  never  defeated  by  any 
^imitation  or  length  of  time.  And  by  fuch  judgment  the 
crown  is  initantly  out  of  pofTelBon  ^  \  fo  that  there  needs  not 
the  indecent  interpofition  of  his  own  officers  to  transfer  the 
ieifin  from  the  king  to  the  party  aggrieved. 

II.  The  methods  of  redre fling  fuch  injuries  as  the  crown 
may  receive  from  the  fubje£t  are^ 

I.  By  fuch  ufual  common  Jaw  a£lions,  as  are  confident 
with  the  royal  prerogative  and  dignity.  As  therefore  the  king, 
by  reafon  of  his  legal  ubiquity,  cannot  be  diflcifed  or  difpof- 
fefled  of  any  real  property  which  is  once  veiled  in  him,  he 
can  maintain  no  a£lion  which  fuppofes  a  difpofieifion  of  the 
plaintifiT^  fuch  as  an  affife  or  an  eje£lmcnt' :  but  he  may  bring 
a  quare  impedit  %  which  always  fuppofes  the  complainant  to  be 
feifed  or  pofl*eired  of  the  advowfon  :  and  he  may  profccute  this 
writ,  like  every  other  by  him  brought,  as  well  iu  the  king's 
bench  **  as  the  common  pleas,  or  in  whatever  court  he  pleafes. 
So  too,  he  may  bring  an  a£kion  of  trefpafs  for  taking  away  his 
goods  J  but  fuch  a£tion8  are  not  ufual  (though  in  flriflnefi 
maintainable)  for  breaking  his  clofe,  or  other  .injury  done 
upon  his  foil  or  poiTcflion^.     It  would  be  equally  tedious' 

*  Skin.  608.  ■  Bro.  j^r.  t.  prtr^gahvt,  89. 

•  %  Inft.  095.     Raft.  Entr.  463.  *  F.  N.  B.  32. 

►  Fbcb.  L.  460.  "  Dy^erjite  de  courtts.  c.  hank  hrcy, 

^  -^i  Jac.  I.  c.  a.  9  Geo.  IU.  c.  16,        ^  Bro.  Abr,  t.pung.  130.  f.S.H,  90. 
'  f inch.  L.  459.  Year  book.  4  Hco.  IV.  4. 
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and  difficult,  to  run  through  every  minute  diftindion  thai: 
might  be  gleaned  from  our  antient  hooks  with  regard  to  this 
matter ;  nor  is  it  in  any  degree  neceflary>  as  much  eafier 
^nd  more  eiFeflual  remedies  are  ufually  obtained  by  fuch 
prerogative  modes  of  proccfs^  as  are  peculiarly  confined  to 
the  crown. 

1.  Such  is  that  of  inquijitt9n  or  inquejl  of  office  :  which  is 
an  inquiry  made  by  the  king's  officer,  his  fheriff',  coroner^ 
or  efcheator,  virtute  officii^  or  by  writ  to  them  fent  for  that 
purpofe,  or  by  commiffioners  fpccially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  pofTeffion  of  lands  or 
tenements,  goods  or  chattels  *.  This  is  done  by  a  jury  of 
no  determinate  number*,  being  either  twelve,  or  lefs,  or 
more.  As,  to  inquire,  whether  the  king's  tenant  for  life 
died  feifed,  whereby  the  reverfion  accrues  to  the  king  :  whc* 
ther  A,  who  held  immediately  of  the  crown,  died  without 
heirs ;  in  which  cafe  the  lands  belong  to  the  king  by  efcheat : 
whether  B  be  attainted  of  treafon  \  whereby  his  eftate  is  for- 
feited to  the  crown :  whether  C,  who  has  purchafed  landsj 
be  an  alien  -,  which  is  another  caufe  of  forfeiture  :  whether 
D  be  an  idiot  a  nativUate ;  and  therefore,  together  with  his 
lands,  appertains  to  the cuftody  of  the  king:  and  other quef- 
tions  of  like  import,  concerning  both  the  circumftances  of 
the  tenant,  and  the  value  or  identity  of  the  lands..  Thefe 
iriquefts  of  office  were  more  frequently  in  pra£lice  than  at 
preferit,  during  the  continuance  of  the  military  tenures 
amongft  us :  when,  upon  the  death  of  every  one  of  the 
king's  tenants,  an  inqueft  of  office  was  held,  called  an  in* 
quifitto  pojl  mortem^  to  inquire  of  what  lands  he  died  feifed^ 
who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
king  to  his  marriage,  wardfliip,  relief,  primer-jeijin^  or  other 
advantages,  as  the  circumftances  of  the  cafe  might  turn  ouU 
To  fuperintend  and  regulate  thefe  inquiries  the  court  of  wards 
and  liveries  was  inftituted  by  ftatute  32  Hen.  VIIL  c.  46, 
which. was  abolifhed  at  the  reftoration  of  king  Charles  the 
fecond,  together  with  the  oppreffive  tenures  upon  which  i( 
was  foimded. 

«  Finch.  L.  313,  4.,  5.  
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With  regard  to  otlier  mattersi  the  inquefts  of  office  (liil 
remain  in  force,  and  are  taken  upon  proper  occafions;  being 
extended  not  only  to  lands,  but  alfo  to  goods  and  chatteU 
perfonaly  as  in  the  cafe  of  wreck,  treafure*  trove,  and  the 
like ;  and  efpecially  as  to  forfeitures  for  offences.   For  every 
jury  which  tries  a  man  for  treafon  or  felony,  every  coroner's 
inqueft  that  fits  upon  a  felo  de  fe,  or  one  killed  by  chance- 
medley,  is,  not  only  with  regard  to  chattels,  but  alfo  as  to  real 
interefts,  in  all  refpe«Sts  an  inqueft  of  office  :  and  if  thay  find 
the  treafon  or  felony,  or  even  the  flight  of  the  party  accufed, 
(though  innocent)  the  king  is  thereupon,  by  virtue  of  this 
office  founds  entitled  to  have  his  forfeitures ;  and  alfo,  in  the 
cafe  of  chance-medley,  he  or  his  grantees  are  entitled  to  fuch 
things  by  way  of  deodand>  as  have  moved  to  the  death  of  the 
party. 

These  inquefts  of  office  were  devifed  by  law,  as  an  authen- 
tic means  to  give  the  king  his  right  by  folemn  matter  of  re* 
cord ;  without  which  he  in  general  can  neither  take,  nor  part 
from  any  thing  ^.    For  it  is  a  part  of  the  liberties  of  Eng- 
land, and  greatly  for  the  fafety  of  the  fubjeA,  that  the  king 
may  not  enter  upon  or  feize  any  man's  poiTeffions  upon  bare 
furmifes  without  the  intervention  of  a  jury*.     It  is  however 
particularly  ena£led  by  the  ftatute  33  Hen.  VIII.  c.  20.  that, 
in  cafe  of  attainder  for  high  treafon,  the  king  (hall  have  the 
forfeiture  inftantly  without  any  inquifition  of  office.   And,  as 
the  king  hath  (in  general)  no  title  at  all  to  any  property  of  this 
fort  before  office  found,  therefore  by  the  ftatute  1 8  Hen.  VI. 
c.  6.  it  was  ena£ted,  that  all  letters  patent  or  grants  of  lands 
and  tenements  before  office  found,  or  returned  into  the  ex- 
chequer^  {hall  be  void.     And,  by  the  bill  of  rights  at  the 
revolution^   i  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  all 
grants  and  promifes  of  fines  and  forfeitures  of  particular  per- 
fons  before  convi^iion  (which  is  here  the  inqueft  of  office) 
are  illegal  and  void ;  which  indeed  was  the  law  of  the  land  in 
the  reign  of  Edward  the  third '. 

y  Fibch.  L.  8i.  •  a  laft.  4f  • 

*  CUb.  bift,  exck.  t%%.    Hob.  347. 
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With  regard  to  real  property,  if  an  ofEce  be  found  for 
the  king,  it  puts  him  in  immediate  poiTefTion,  without  the 
trouble  of  a  formal  entry,  provided  a  fubje£^  in  the  like  cafe 
would  have  had  a  right  to  enter ;  and  the  king  ftiall  receive 
all  the  mefne  or  intermediate  profits  from  the  time  that  hig 
title  accrued^.  As  on  the  other  hand,  by  the  arttculi fuper 
cartas^ ^  if  the  king's  efcheator  or  (herifFfeife  lands  into  the 
king's  hand  without  caufe,  upon  taking  them  out  of  the 
king's  hand  again,  the  party  fliall  have  the  mefne  profits 
reftored  to  him* 

■  In  order  to  avoid  the  pofleflion  of  the  crown,  acquired  by 
the  finding  of  fuch  office,  the  fubje£l  may  not  only  have  hir 
petition  of  right  f  which  difclofes  new  fafts  not  found  by  the 
office,  and  his  monjlrans  ie  droits  which  relies  on  the  fads 
as  found ;  but  alfo  he  may  (for  the  moft  part)  traverfe  or 
deny  the  matter  of  fa£t  itfelf,  and  put  it  in  a  courfe  of  trial 
by  the  common  law  procefs  of  the  court  of  chancery :  yet 
ftill,  in  fome  fpecial  cafes,  he  hath  no  remedy  left  but  a 
mere  petition  of  right  *.  Thcfc  iraverfet^  as  well  as  the 
monjlrans  de  droits  were  greatly  enlarged  and  regulated  for 
the  benefit  of  the  fubjeft,  by  the  ftatutes  before-mentionedy 
and  others  •.  And  in  the  travcrfes  thus  given  by  ftatute, 
which  came  in  the  place  of  the  old  petition  of  right,  the 
party  traverfing  is  confidered  as  the  plaintiiF^;  and  muft 
therefore  make  out  his  own  title,  as  well  as  impeach  that 
of  the  crown,  and  then  (hall  have  judgment  quod  manus  do^ 
mini  regis  amoveantur^  isfc* 

3.  Where  the  crown  hath  unadvifedly  granted  any  thing 

by  letters  patent,  which  ought  not  to  be  granted  «,  or  where 

the  patentee  hath  done  an  zGt  that  amounts  to  a  forfeiture  of 

r  261  ]  the  grant  S  the  remedy  to  repeal  the  patent  is  by  writ  offcire 

facias  in  chancery  *.   This  may  be  brought  either  on  the  part 

fc  Finch.  L.  315,  ja6.  '  L«w  of  ntji prtm.  20T,  aoa. 

e  aS  Edw.  !•  ft.  3.  c.  19.  *  See  book  II*  ch.  11. 

<  Finch.  L.  3»4«  *  D>er.  198. 

«  Stat.  34  Edw.  IJI.  c.  13.   3,6  Edw.  ^  3  Lev.  »zo.    4  Isft.  %%, 
HI.  c.  13.  a  &  3  Ww.  VI.  c  8. 
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of  the  king)  in  order  to  refume  the  thing  granted ;  or,  if  the 
grant  be  injurious  to  a  fubje£i,  the  king  is  bound  of  right  to 
permit  him  (upon  his  petition)  to  ufe  bis  royal  name  for 
repealing  the  patent  in  z/dre/actajK  And  fo  alfo,  if,  upon 
office  untruly  found  for  the  king,  he  grants  the  land  over  to 
another,  he  who  is  grieved  thereby,  and  traverfes  the  office 
itfelf,  is  entitled  before  iflue  joined  to  ^/cin  facias  againft  the 
patentee,  in  order  to  avoid  the  grant  '• 

4.  Am  information  6n  behalf  of  the  crown,  filed  in  the  ex- 
chequer by  the  king's  attorney  general,  is  a  method  of  fuit 
for  recovering  money  or  other  chattels,  or  for  obtaining  fa- 
tisfa6)ion  in  damages  for  any  perfonal  wrong™  committed  in 
the  lands  or  other  pofleffions  of  the  crown.  It  differs  from 
an  information  filed  in  the  court  of  king's  bench,  of  which 
we  (hall  treat  in  the  next  book  \  in  that  this  is  inflituted  to 
fcdrcfs  a  private  wrong,  by  which  the  property  of  the  crown 
is  afFe£ted ;  that  is  calculated  to  puniih  fome  public  wrong, 
or  heinous  mifdemefnor  in  the  defendant.  It  is  grounded  on 
no  writ  under  feal,  but  merely  on  the  intimation  of  the  king's 
officer  the  attorney- general,  who  "  gives  the  court  to  under- 
<^  (land  and  be  informed  of"  the  matter  in  queftion  :  upon 
which  the  party  is  put  to  anfwer,  and  trial  is  had,  as  in  fuits 
between  fubje£l  and  fubjecl.  The  mod  ufual  informations^ 
are  thofe  of  intrufion  and  debt :  intrufwn^  for  any  trefpafs  com- 
mitted on  the  lands  of  the  crown ",  as  by  entering  thereon 
without  title,  holding  over  after  a  leafe  is  determined,  taking 
the  profits,  cutting  down  timber,  or  the  tike ;  and  debt^  upon 
any  contra^  for  monies  due  to  the  king,  or  for  any  forfeiture 
due  to  the  crown  upon  the  breach  of  a  penal  (latute.  This  is 
moft  commonly  ufed  to  recover  forfeitures  occafioned  by  tranf- 
greffing  thofe  laws,  which  are  enaded  for  the  eflablifliment 
and  fupport  of  the  revenue :  others,  which  regard  mere  mat-  [  262  ] 
ters  of  police  and  public  convenience,  being  ufually  left  to 
be  inforced  by  common  informers,  in  the  qui  tarn  informa- 

*  a  Ventr.  344*  "  Cro.  Jac  ai3.     i  Leon.  48.    Sa- 
'  Bro.  Atr.  t.  feirtfacits,  69.  1%^,        vili  49. 
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tions  Of  aftiorw,  of  which  wc  have  formerly  fpoken  •.  But 
after  the  attorney- general  has  informed  upon  the  breach  of  a 
penal  law,  no  other  information  can  be  receWed  \  There 
is  alfo  an  information  in  remy  when  any  goods  are  fuppofed 
to  become  the  property  of  the  crown^  and  no  man  appears  to 
claim  them,  or  to  difpute  the  title  of  the  king.  As  antiently 
in  the  cafe  of  treafure  trove,  wrecks,  waifs,  and  cftrays, 
feifed  by  the  king's  officer  for  his  ufe.  Upon  fuch  feifure  an 
information  was  ufually  filed  in  the  king's  exchequer,  and 
tliereupon  a  proclamation  was  made  for  the  owner  (if  any) 
to  come  in  and  clairh  the  effeds ;  and  at  the  fame  time  there 
sfloed  a  commiflion  of  appraifement  to  value  the  goods  in  the 
officer^s  hands :  after  the  return  of  which,  and  a  fecond  pro- 
clamation had,  if  no  claimant  appeared,  the  goods  were  fup- 
pofed  derelid,  and  condemned  to  the  ufe  of  the  crown  % 
And  when,  in  later  times,  forfeitures  of  the  goods  themfelves, 
as  well  as  perfonal  penahies  on  the  parties,  were  infiided  by 
aft  of  parliament  for  tranfgreffions  againft  the  laws  of  the 
cuftoms  and  excife,  the  fame  procefs  was  adopted  in  order 
to  fecure  fuch  forfeited  goods  for  the  public  ufe,  though  the 
offender  himfelf  had  efcaped  the  reach  of  juftice. 

5*  A  WRIT  of  quo  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  againft  him  who  claims  or  ufurps  any 
office,  franchife,  or  liberty,  to  inquire  by  what  authority  he 
fiipports  his  claim,  in  order  to  determine  the  right  '•  It  lies 
alfo  in  cafe  of  non-ufer  or  long  negle£l  of  a  franchife,  or 
mif-ufer  or  abufe  of  it ;  being  a  writ  commanding  the  de- 
fendant to  fhew  by  what  warrant  he  exercifes  fuch  a  fran- 
chife, having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  negleft  or  abufe.  This  was  originally  returnable  before 
the  king's  juftice  at  Weftminfter'j  but  afterwards  only 
r  263  3  before  the  juftices  in  eyre,  by  virtue  of  the  ftatutes  of  quo 
noarrantOf  6  Edw.  I.  C.  T.  and  18  Edw.  I.  ft.  2.^;  but  fince 
thofe  juftices  have  given  place  to  the  king*s  temporary  com- 
miflioners  of  affize,  the  judges  on  the  feveral  circuits,  this 

*  See  pag.  1 61.  '  Ftoch.  L,  31*.     %  fnft.  iSa, 
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branch  bf  the  ftatutes  hath  loft  it's  efitfl  ° ;  aid  writs  of  jU9 
%oarranto  (if  brought  at  all)  muft  now  be  profecuted  and  de- 
termined before  the  king's  juftices  at  Weftminfter.  And  in 
cafe  of  judgment  i6x  the  defendant,  he  fhall  have  an  allow* 
ance  of  his  franchife  \  but  in  cafe  of  judgment  for  the  king, 
for  that  the  party  is  entitled  to  no  fuch  franchife,  or  hath 
difufed  olr  abufcd  it,  the  franchife  is  either  leifed  into  the  king's 
bands,  to  &e  granted  out  again  to  whomever  he  fhall  pleafe  ; 
or,  if  it  be  n6t  fuch  a  franchife  as  may  fubfift  in  the  hands  of 
the  crdwil,  there  is  merely  judgment  of  ouflety  to  turn  out 
the  party  who  ufurped  if. 

The  judgment  on  a  writ  of  quo  warranto  (being  in*  the 
nature  of  a  writ  of  right)  is  final  and  conclufive  even  againft 
the  crown  *.  Which,  together  with  the  length  of  it's  pro- 
cefs,  probably  occafioned  that  difufe  into  which  it  is  now 
fallen,  and  introduced  a  more  modern  method  of  profecution^ 
hj  information  filed  in  the  court  of  king's  bench  by  the  attor« 
ney-general,  in  the  nature  of  a  writ  of  quo  warranto :  wherein 
the  procefs  is  fpeedier,  and  the  judgment  not  quite  fo  decifive. 
This  is  properly  a  criminal  method  of  profecution,  as  well 
to  puniih  the  ufurper  by  a  fine  for  the  ufurpation  of  the  fran- 
chife, as  to  ouft  him,  or  feife  it  for  the  crown :  but  hath 
long  been  applied  to  the  mere  purpofes  of  trying  the  civil 
right,  feifing  the  franchife^  or  oufting  the  wrongful  pofleflbr  : 
tht  fine  being  nominal  only. 

DuRiKG  the  violent  proceedings  that  took  place  in  the  lat- 
ter end  of  the  reign  of  king  Charles  the  fecond,  it  was  among 
other  things  thought  expedient  to  new-model  moft  of  the  cor- 
poration  towns  in  the  kingdom  ;  for  which  purpofe  many  of 
thofe  bodies  were  perfuaded  to  furrender  their  ^charters,  and  [  264  3 
informations  in  the  nature  of  quo  warranto  were  brought 
againft  others,  upon  a  fuppofed,  or  frequently  a  real,  for« 
feiture  of  their  franchifes  by  negled  or  abufe  of  them.  And 
the  confcquence  was,  that  the  liberties  of  moft  of  them  were 

■  %  Inft.  498.  «  1  Slid,  S6.  s  Show*  47.  la  Mo4. 
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feifcd  into  tbo  hands  of  the  king,  who  granted  them  fttlh 
charters  with  Tuch  alterations  as  were  thought  ezpcdieilt } 
and,  during  their  (late  of  anarchy^  the  crown  named  all  their 
magiftrates.  This  exertion  of  power*  though  perhaps  in 
fumtrnjure  it  was  for  the  mod  part  ftri£lly  legal,  gave  a  great 
and  juft  alarm  *,  the  new-modelling  of  all  corporations  being 
a  very  large  ftride  towards  eftablifhing  arbitrary  power ;  and 
therefore  it  was  thought  neceflary  at  the  revolution  to  bridle 
this  branch  of  the  prerogative,  at  lead  fo  far  as  regarded  the 
metropolis,  by  (latute  2  W,  &  M.  c«  8,  which  ena^,  that 
the  franchifes  of  the  city  of  Londo6  fliall  never  hereafter  ba 
feifed  or  forejudged  for  any  forfeiture  or  mifdemefnor  what- 
focver* 

This  proceeding  is  however  now  applied  to  the  dedCoa 
of  corporation  difputcs  between  party  and  party,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  ftatute  9  Ann* 
c*  io«  which  permits  an  inforoution  in  nature  ^of  quo  war^- 
rgaU  to  be  brought  with  leave  of  the  court,  at  the  relation  of 
any  perfon  defiring  to  ^rofecute  the  fame  (who  is  then  (tiled 
the  rehior)  againft  any  perfon  ufurping,  intruding  into,  or 
unlawfully  holding  any  franchife  or  office  in  any  city»  bo-» 
rough,  or  town  corporate  \  provides  for  it's  fpeedy  determi* 
nation }  and  direQs  that,  if  the  defendant  be  cohvi&ed^ 
judgment  of  oufter  (as  well  as  a  fine)  may  be  given  againft 
hinri,  and  that  the  relator  (hall  pay  or  receive  cods  according 
to  the  event  of  the  fuit  ( i ). 

(i)  This  ftatute,  with  regard  to  coils,  extends  only  to  caGes 
where  the  title  of  a  perfon  to  be  a  corporate  officer,  as  mayor, 
bailiff,  or  freeman,  is  in  queflion  ;  but  an  information  toMry  the 
right  of  holding  a  court  is  not  within  it,  but  ftands  upon  the  com- 
mon IfLvr  only,  and  being  a  profecutton  in  tlte  name  of  the  king, 
'  no  cods  are  given,     l  Burr,  402. 

The  court  of  king's  bench  having  a  difcretionary  power  of 
granting  informations  in  the  nature  of  quo  warranfoy  had  long  aga 
eilablifhed  a  general  rule  to  guide  their  difcretion,  vi%.  not  to  aDow 
in  any  cafe  an  ijoformativja  in  the^natiurc  9f  fpiQ  ivanrantQ  againft  ^ 

perfon 
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6.  Thb  writ  of  mandamus  ^  is  alfo  made  by  the  fame  ftatute 
9  Ann.  c.  20.  a  mod  full  and  effeAual  remedy,  in  the  firft 
place,  for  refufal  of  admiflion  where  a  perfon  is  entitled  to 
an  office  or  place  in  any  fuch  corporation  ;  and,  fecondly^ 
for  wrongful  removal,  when  a  perfon  Is  legally  poiTefled. 
Thefe  are  injuries,  for  which  though  redrefs  for  the  party  in-  [  26s  1 
terefted  may  be  had  by  affife,  or  other  means,  yet  as  the  fran* 
chifes  concern  the  public,  and  may  affefl  the  adminiftration 
of  juftice,  this  prerogative  writ  alfo  iflues  from  the  court  of 
king*8  bench  \  commanding,  upon  good  caufe  fhewn  to  the 
court,  the  party  complaining  to  be  admitted  or  reftored  to 
his  office.  And  the  ftatute  requires,  that  a  return  be  imme- 
diately made  to  the  firft  writ  of  mandamus  ;  which  return  may 
be  pleaded  to  or  traverfed  by  the  profecutor,  and  his  anta* 
gonift  may  reply,  take  iffiie,  or  demur,  and  the  fame  pro-  • 
ceedings  may  be  had,  as  if  an  a£lion  on  the  cafe  had  been 
brought,  for  making  a  falfe  return :  and,  after  judgment  ob* 
tained  for  the  profecutor,  he  {hall  have  a  peremptory  writ  of 
mandamus  to  compel  his  admilfion  or  teftitution ;  which  lat- 
ter (in  tafe  of  an  a£lion)  is  effe£ted  by  a  writ  of  reftitution  *i 

7  See  pag.  no.  *  xi  Rep.  79. 
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perfon  who  had  been  twenty-years  in  the  pofTeflion  of  his  fianchife  % 
bat  having  reafon  fo  confider  this  too  extendve  a  limit»  they  re. 
folved  upon  a  new  rule,  vfz.  .not  to  allow  fuch  an  information 
againft  any  perfon  who  had  been  fix  years  in  poffeflioD.    4  T.  R» 

But  thelegiflature  thinking  this  too  fudden  a  change  in  the  prac« 
tice  of  the  court,  and  becaufe  it  did  not  extend  to  informations 
filed  by  the  attorney-general,  enaded  by  32  Geo.  III.  c.  58.  that 
to  any  information  In  the  nature  of  quo  warranto^  for  the  exerclfe 
of  any  corporate  office  or  franchife,  the  defendant  might  plead 
that  he  had  been  in  pofleffion  of,  or  had  executed,  the  office  for 
iiic  years  or  mort*  And  that  no  defendant  (hould  be  afFe6led  by 
any  defeft  in  the  title  of  the  perfon  from  whom  he  derived  his 
right  and  title,  if  that  perfon  had  been  in  the  undlfturbed  exercife 
of  his  office  or  franchifie  fix  years  previous  to  the  filing  of  the  in* 
formatioa. 

Ua  So' 
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So  that  now  the  writ  of  mandamus,  in  cafes  within  thb  ft3i-» 
tute,  is  in  the  nature  of  an  a£lion :  whereupon  the  party 
applying  and  fucceeding  may  be  entitled  to  cods,  in  cafe  it 
be  the  franchife  of  a  citizen,  burgefs,  or  freeman  * ;  and  alfO| 
in  generali  a  writ  of  error  may  be  had  thereupon  ^. 

This  writ  of  mandamus  may  alfo  be  Ifluedi  in  purfuance 
of  the  flatute  f  i  Geo.  I.  c.  4.  in  cafe  within  the  regular  time, 
no  ele£l«on  Qiall  be  made  of  the  mayor  or  other  chief  officer 
of  any  city,  borough,  or  town  corporate,  or  (beipg  made) 
it  (hall  afterwards  become  void ;  requiring  the  eIe£lors  to, 
proceed  to  ele£lion,  and  proper  courts  to  be  held  for  admitting 
and  fwearing  in  the  mrtgidrates  fo  refpe£lively  chofen. 

Wb  have  now  gone  through  the  whole  circle  of  civil  in- 
juries, and  the  redrefs  which  the  laws  of  England  have 
anxioufly  provided  for  each.  In  which  the  ftudent  cannot 
but  obferve  that  the  main  difficulty  which  attends  their  dif- 
cuffion  arifcs  from  their  great  variety,  which  is  apt  at  our  firft 
acquaintance  to  breed  a  confuCon  of  ideas,  and  a  kind  of 
diftradion  in  the  memory :  a  difficulty  not  a  little  increafed 
[  266  ]  by  the  very  immethodical  arrangement,  in  which  they  arc  de- 
livered to  us  by  our  an  tient  writers,  and  the  numerous  terms 
of  art  in  which  the  language  of  our  anceftors  has  obfcured 
them.  Terms  of  art  there  will  unavoidably  be  in  all  fciences  j 
the  eafy  conception  and  thorough  compfehenfion  of  which 
mud  depend  opon  frequent  and  familiar  ufe :  and  the  more 
fubdivided  any  branch  of  fcience  is,  the  more  terms  muft  be 
tifed  to  cxprefs  the  nature  of  thcfe  feveral  fubdivilions,  and 
mark  out  with  fufficient  precifion  the  ideas  they  are  meant  to 
convey.  But  I  truft  that  this  difficulty,  however  great  it 
may  appear  at  firfl  view,  will  flirink  to  nothing  upon  a  nearer 
and  more  frequent  approach  ;  and  indeed  be  ratlier  advanta- 
geous fhaiiof  any  difTcrvice,  by  imprinting  oa  the  ftadent's 
mind  a  clear  and  diftinft  notion  of  the  nature  of  thefe  feveral 
remedies*     And,  fuch  as  it  is,  it  arifes  principally  from  the 

*  Stat,  la  Ceo.  HI.  c.%i.  ^  x  Ft  Wsm.  351. 
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excellence  of  our  ^ngKfli  laws;  which  adapt  their  rcdrcft 
exadly  to  the  circumdances  of  the  injury,  and  do  notfuniifh. 
one  and  the  fame  aftion  for  different  wrongs,  which  are  im« 
poflible  to  be  brought  within  one  and  the  fume  defcripcion  :* 
whereby  every  man  knows  what  fattsfadiion  he  is  entitled  to 
expeA  from  the  courts  of  judiccy  and  as  little  as  polfible  -i^ 
left  in  the  bread  of  the  judges,  whom  the  law  appoints  to  ad- 
minifter,  and  not  to  prefcribc  the  ircmcdy.  And  I  may  ven- 
ture to  affirm,  that  there  is  hardly  a  poffibic  injury,  that  cm* 
be  offered  either  to  the  pcrfon  or  property  of  another,  for 
which  the  party  injured  may  not  find  a  remedial  writ,  con- 
ceived  in  fuch  terms  as  are  properly  and  (ingularly  adapted 
to  his  own  particular  grievance. 

In  the  feveral  perfonal  a£tions  which  we  have  curforily. 
explained,  as  debt,  trefpafs,  detinue,  a£tton  on  the  cafe,  and 
the  like,  it  is  eafy  to  obferve  how  plain,  perfpicuous,  and  fim- 
ple  the  remedy  is,  as  chalked  out  by  the  antient  comaion  law. 
In  the  methods  prefcrtbed  for  the  recovei'y  of  landed  and  other 
permanent  property,  as  the  right  is  more  intricate,  the  feodal. 
or  rather  Normsn  remedy  by  real  anions  is  foipewhat  merc^ 
complet  and  difficult,  and  attended  vt^ith  fonte  delays.  And. 
fince,  in  order  to  obviate  thofe  difficulties,  and  retrench  thofe 
delays,  we  have  permitted  the  rights  of  real  -property  to  be  r  267  1 
drawn  into  queftion  in  mixed  or  perfonal  fuits,  we  are  (it 
jnuft  be  owned)  obliged  to  have  recourfe  to  fuch  arbitrary 
fi£lions  and  expedients,  that  unlefs  we  had  developed  their 
principles,  and  traced  out  their  progrefs  and  hillory,  our 
prefent  lyftem  of  remedial  jurifprudence  (in  refpe£k  of  landed 
property)  would  appear  the  mod  intricate  and  unnatural 
that  ever  was  adopted  by  a  free  and  enlightened  people. 

But  this  intricacy  of  our  legal  procefs  will  be  found,  when 
attentively  conGdered,  to  be  one  of  thofe  troublefome,  but 
not  dangerous,  evils,  which  have  their  root  in  the  frame  of 
our  conffltution,  and  which  therefore  can  never  be  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  In  abfo- 
I^te  goyernmentSji  when  new  arrangements  of  property  an4 
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a  gradual  change  of  manners  have  deftroyed  ihe  original 
ideas,  on  which  the  laws  were  derifed  and  eftabiiflied,  the 
prince  by  his  edi£l  may  promulge  a  new  code,  moire  fuitcd 
to  the  prefent  emergencies.    But  when  laws  are  to  be  framed 
by  popular  aflemblies,  even  of  the  reprefeutative  kiud^  it  is 
too  Herculean  a  talk  to  begin  the  work  of  legiflation  afrefli^ 
'and  extra£k  a  new  fyftem  from  the  difcordant  opinions  of 
more  than  five  hundred  counfellors.     A  fingle  legiilator  or 
an  enterprizing  fovereign,  a  Solon  or  Lycurgus^  a  Juftinian 
'     or  a  Frederick,  may  at  any  time  form  a  concife^and  perhaps 
an  uniform,  plan  of  juftice  :   and  evil  betide  that  prefamp« 
tuous  fubjefl  who  queftions  it's  wifdom  or  utility.     But 
who,  that  is  acquainted  with  the  difficulty  of  new-modeUi/ig 
any  branch  of  our  (latute  laws  (though  relating  but  to  roads 
or  to  parith  fettlements)  will  conceive  it  ever  feafible  to  alter 
any  fundamental  point  of  the  common  law,  with  all  it's  ap* 
pendages  and  confequents,  and  fet  up  another  rule  in  it's 
ftead  t  When  therefore,  by  the  gradual  influence  of  foreign 
trade  and  domeftic  tranquillity,  the  fpirit  of  our  military 
tenures  began  to  decay,  and  at  length  the  whole  ftruAure 
was  removed,  the  judges  quickly  perceived  that  the  forma 
and  delays  of  the  old  feodal  a£tioDS  (guarded  with  their  fe* 
veral  outworks  of  eflblns,  vouchers,  aid*prayers,  and  a  hua* 
dred  otlier  formidable  intrenchments)  were  ill  fuited  to  that 
I  968  1  more  fimple  and  commercial '  mode  of  property  which  fuc* 
ceedcd  the  former,  and  required  a  more  fpeedy  deciiion  of 
right,  to  facilitate  exchange  and  alienation.     Yet  they  wifely 
avoided  foliciting  any  great  legtflative  revolution  in  the  old 
eftablxflied  forms,  which  might  have  been  produ&ive  of  con« 
fequences  more  numerous  and  extenfivc  than  the  mod  pene* 
trating  genius  could  forefee  ;  but  left  them  as  they  were,  to 
languifh  in  obfcurity  and  oblivion,  and  endeavoured  by  a  fe^ 
ries  of  minute  contrivances  to  accommodate  fuch  perfonal 
aftionsy  as  were  then  in  ufe,  to  all  the  mod  ufeful  purpofea 
of  remedial  judice :  and  where,  through  the  dread  of  inno- 
vation, they  hc(itated  at  going  fo  far  as  perhaps  th^ir  good 
f^nfe  wopld  have  prompted  them,  they  left  an  opening  for 
the  more  liberal  and  enterprizing  judges^  who  have  fate  ia 
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oar  courts  dP  equity,  to  (bew  them  their  enor  by  fuppl>  ing 
theomiffions  of  the  courts  of  law.  And,  fince  the  new  ex- 
pedients hare  been  refined  by  the  pradice  of  more  than  a 
century^  and  are  fujficiently  known  and  underftood,  they  in 
general  anfwer  the  purpofe  of  doing  fpeedy  and  fubftantial 
jufticc,  much  better  than  could  now  be  effected  by  any^great 
fandamental  alterations.  The  only  difficulty  that  attends 
them  arif<'s  from  their  fidions  and  circuities ;  but,  when  once 
we  hate  difcovered  the  proper  clew,  that  labyrinth  is  eafily 
pervaded.  Our  fyftem  of  remedial  law  refembks  an  old  Go- 
thic caftle,  erefled  in  the  days  of  chivalry,  but  fitted  up  for 
a  modem  inhabitant.  The  moated  ramparts,  the  embattled 
towerSi  and  the  trophied  halls,  are  magnificent  and  vene* 
rable,  but  ufelefs,  and  therefore  ncglcfted.  The  inferior 
apartments,  now  accommodated  to  daily  ufe,  are  cheerful 
and  commodious,  though  their  approachc;s  may  be  wind- 
ing and  difficult. 

In  this  part  of  our  difquifitions  1  however  thought  it  my 
duty  to  unfold,  as  far  as  intelligibly  I  could,  the  nature  of 
thefe  real  af^ions,  as  well  as  of  perfonal  remedies.  And  this 
not  only  becaufe  they  are  (till  in  force,  Rill  the  law  of  the 
land,  though  obfolete  and  difufed ;  and  may  perhaps,  in 
their  turn,  be  hereafter  with  fome  neceflary  corre£Hons  called 
6ut  again  into  common  ufe;  but.alfo  becaufe,  as  a  fenfible 
writer  has  well  obfcrved*,  ^*  whoever  confidershow  great  a  [  269  1 
•<  coherence  there  is  between  the  feveral  parts  of  the  law, 
''  and  how  much  the  reafon  of  one  cafe  opens  and  depends 
**  upon  that  of  another,  will  I  prefume  be  far  from  thinking 
<*  any  of  the  old  learning  ufelefs,  which  will  fo  much  con* 
<<  duce  to  the  pcrfcGt  underftanding  of  the  modem/'  And 
befides  I  fliould  have  done  great  injuftice  to  the  founders  of 
our  legal  conftitution,  had  I  led  the  ftudent  to  imagine,  that 
the  remedial  inftrumeuts  of  our  law  were  originally  contrived 
in  fo  complicated  a  form,  as  we  now  prefent  them  to  his  view : 
bad  I,  for  inftance,  entirely  pafled  over  the  diteSt  and  obvious 
remedies  by  affifes  and  writs  of  entry,  and  only  laid  before 
bim  the  modem  method  of  profecuting  a  writ  of  eje£tment» 

*  Hawk,  Abr.  Co  Litt.  prcf. 
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CHAPTER     THE     E  I  G  H  f^E  E  N  T  H* 

OF  THE  PURSUIT   OF    REMEDIES 

BY    ACTION;    AND    FIRST,    OF    THB 

ORIGINAL  WfllT, 


HAVING,  under  the  head  of  redrefs  by  fuits  In  courts^ 
pointed  out  in  the  preceding  pages,  in  the  firft  place, 
the  nature  and  feverai  fpecies  of  courts  of  juftice,  wherein 
remedies  are  adminiftered  for  all  forts  of  private  wrongs ;  and, 
in  the  fecond  place,  (hewn  to  which  of  thefe  courts  in  par« 
ticular  application  muft  be  made  for  redrefs,  according  tp 
the  dl(lin£lion  of  injuries,  or,  in  other  words,  what  wrongs 
are  cognizable  by  one  court,  and  what  by  another  \  I  pro- 
ceeded, under  the  title  of  injuries  cognizable  by  the  courts  o£ 
common  law^  to  define  and  explain  the  fpecifical  remedies,  by 
a£lion  provided  for  every  poffible  degree  of  wrong  or  injury; 
as  well  fuch  remedies  as  are  dormant  and  out  of  ufe,  as  thoft; 
which  are  in  every  day's  pradice,  apprehending  that  the  rea^ 
fon  of  the  one  could  never  be  clearly  comprehended,  without 
fome  acquaintance  with  the  other :  and,  I  am  now,  in  the 
laft  place,  to  examine  the  manner  in  which  thefe  feverai  re* 
medics  are  purfued  and  applied,  by  adion  in  the  courts  of 
common  law;  tQ  which  I  (hall  afterwards  fubjoin  a  brief  ac» 
count  of  the  proceedings  in  courts  of  equity. 

In  treating  of  remedies  by  adion  at  common  law,  I  (hall 
confine  myftif  to  the  modern  method  of  practice:  in  our  courts 
of  judicature.  For,  though  I  thought  it  neceiTary  to  throw 
Qut  a  few  obfcrvatio^s  on  the  nature  of  real  actions,  hawr 

^  ever 
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tftf  at  prefent  difufed,  in  order  to  demonftrate  the  coherence 
and  uniformity  of  our  legal  conftitution,  and  that  there  was 
BO  injury  fo  obftinate  and  inveterate,  but  which  might  ia^ 
the  end  be  eradicated  by  fome  or  other  of  thofe  remedial 
writs  :  yet  it  would  be  too  irkfome  a  taflc  to  perplex  both  my 
readers  and  myfelf  with  explaining  all  the  rules  of  proceed* 
iDg  in  thefe  obfolete  aJiions>  which  are  frequently  mere 
pofitive  eftablifliments,  the  forma  etfigura  judieitf  and  con* 
duce  very  little  to  illuftrate .  the  reafon  and  fundamental 
grounds  of  the  law.  Wherever  I  apprehend  they  may  at 
all  conduce  to  this  end,  I  ihall  endeavour  to  hint  at  them 
incideiitally.  * 

What  therefore  the  ftudent  may  expc£i  in  this  and  the 
fpcceeding  chapters,  is  an  account  of  the  method  of  pron 
Ceeding  in  and  profecuting  a  fuit  upon  any  of  the  perfonal 
i^rits  we  have  before  fpoHen  pf,  in  the  court  of  common  pkas 
7^  Wcllminftcr'i  that  being  the  court  originally  conftituted 
for  the  profecution  of  all  civil  aftions.  It  is  true  that  the 
courts  of  king's  bench  and  exchequer,  in  order,  without  in- 
trenching upon  anticnt  forms,  to  extend  their  remedial  in- 
^ence  to  the  neceOittes  of  modern  times,  have  now  obtained 
^  concurrent  jurifdi£tion  and  cognizance  of  very  many  civil 
fuits ;  but,  as  caufes  are  therein  condu£led  by  much  the  fame 
advocates  and  attorneys,  and  the  feveral  courts  and  their  judges 
have  an  entire  communication  with  each  other,  the  methods 
and  forms  of  proceeding  are  in  all  material  refpefls  the  fame 
|n  all  of  them,  bo  that,  in  giving  an  abftra£l  or  hiftory*  of 
^e  progrefs  of  a  fuit  through  the  court  of  common  pleas,  wc 

*  In  deducing  cbii  hiftoiy  (he  tlutent  tor  the  profeffion  w.ll  find  it  oecen*ar7  Cq 

muU  notexpedt  auchori'lei  Ci  be  on  pcrufe  ihe  oo>ks  of  eiitricsp  antient  and 

ftanC'y  cit-ed)   a«  pra£|ical  kno^led^e  is  m'>dcm  ;  wh  ch  are  tranfcnpts  of  pro- 

pot  ib  much  to  be  iearn«d  frotn  any  b  <oks  cecdinc^s  ihjc  have  been  had  in  fonbepartU 

•flaw,  aa  from  eip-rlcnce  and  attend  -  cjiar  anions   A  book  or  two  of  technical 

ante  on  the  cour  t.    I'h'  compiler  mu!l  learni'^g  will  alfo  be  found  very  convenl- 

therefore  be  f  equen:! .  obliged  to  rely  cnt ;   f  om  which  a  man  of  a  liberal  edu* 

upon  hU  own.obfc  v'.7ii  ,    which  in  caiton  and   tole.able  underftanding  may 

^neral  hs  hi'h  jccn  itu  m -ut  t)  avoid  glem  pre  rg  nata  as  much  asi  fuffieient 

where  thof''  >f  v.s         -.    ni^ln  ne  hai.  for  h>s  purpofc.  Thefe  tmks  tf  praQite^ 

T"  accomp)n>  )  «      .:  t- ;  ^  thefe  re-  as  they  are  called,  are  aU  pretty  much* 

ibvK^^fuc.:  g'.^ilc  acji  is  act  dcAgaed  on  a  lerel,  la  poiot  of  coippofiiioD  and 
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fiiall  at  the  fame  time  girc  a  general  account  of  the  proceed- 
ings of  the  other  two  courts  ;  taking  notice,  however,  of  an^ 
confiderable  difference  in  the  local  pradice  of  each.  And 
the  fame  abftra£l  will  moreover  afford  us  fome  general  ides 
of  the  condud  of  a  caufe  in  the  inferior  courts  of  commort 
kw,  thofe  in  cities  and  boroughs,  or  in  the  court- baron,  or 
hundred,  or  county  court :  all  which  conform  (as  near  as 
may  be),  to  the  example  of  the  fuperior  tribunals,  to  which 
their  caufes  may  probably  be,  in  fome  llage  or  other^  re- 
moved. 

The  mod  natural  and  perfpicuous  way  of  conGdering  the 
fubje£t  before  us  will  be  (I  apprehend)  to  purfue  it  in  the 
order  and  method  wherein  the  proceedings  themfelves  follow 
each  other ;  rather  than  to  diftra6l  and  fubdivide  it  by  any 
more  logical  an^yfis.  The  general  therefore  and  orderly 
parts  of  a  fuit  are  thefe  ;  i.  The  original  writ :  2.  The  pro* 
ccfs :  3.  The  pleadings :  4.  The  iflue  or  demurrer :  5.  The 
trial :  6.  The  judgment,  and  it's  incidents  :  7.  The  proceed- 
ings  in  nature  of  appeals :  8.  The  execution. 

^  First,  then,  of  the  original^  or  original  writ ;  which  H 
the  beginning  or  foundation  of  the  fuit.  When  a  perfon 
hath  received  an  injury,  and  thinks  it  worth  his  while  to  de« 
mand  a  fatisfadiion  for  it,  he  is  to  conCder  with  himfelf,  or 
take  advice,  what  redrefs  the  law  has  given  for  that  injury  ; 
and  thereupon  is  to  make  application  or  fuit  to  the  crown, 
the  fountain  of  all  juftice,  for  that  particular  fpecific  remedy 
which  he  is  determined  or  advifed  to  purfue.  As,  for  moneys 
due  on  bond,  an  adion  of  debt;  for  goods  detained  without 
force,  an  aftion  of  detinue  or  trover ;  or,  if  taken  with  force^ 
an  a£lion  of  trefpafs  viet  armis;  or  to  try  the  title  of  land^, 

foUd  mftru^ion  ;  fo  that  that  which  moft  groftly  by  ignorant  or  cartleft  trao- 

bcars  the  Uteft  edition  is  ufually  the  beft.  fcribcrSy  y«t  it  hat  traced  out  the  leafoil 

'B^iLGUb^t^bifi^fandprsB.ctpftbtcimrt  of  many  parts  of  our  modern  pradice 

^ ctrnrnw  fltai  is  a  book  of  a  very  differ-  from  the  feodal  iofiituCions  and  the  pri- 

-  ent  ft«mp  ;  and  tbouf  h   (like  the   reft  mitive  conftru£lion  of  oar  courtSy  in  a 

^  his  potthomout  vN^cks)  it  has  fuffeicd  moft  ckar  and  ingemotts  manner. 

a  writ 
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a  wrk  of  entry  or  a&ion  of  trefpafs  in  ififfmmt ;  or,  for  any 
confequential  injury  receired,  a  fpecial  adion  on  the  cafe.  To 
this  end  be  is  to  fuc  out,  or  purchafe  by  paying  the  dated 
fees,  zn  original,  or  original  writ,  from  the  court  of  chancery^ 
which  ii  the  ojficina  jufiidae^  the  (hop  or  mint  of  juftice, 
wherein  all  the  king's  writs  art  framed.  It  is  a  mandatory 
letter  from  the  king  in  parchment,  fealed  with  his  great  feal^, 
and  direjled  to  the  iherifFof  the  county  wherein  the  injury 
is  committed  or  fuppofed  fo  to  be,  requiring  him  to  com- 
mand the  wrongdoer  or  party  accufed,  either  to  do  juftice 
to  the  complainant,  or  elfe  to  appear  in  court,  and  anfwer 
the  accufation  againft  him.  Whatever  the  (heriflFdoes  in 
purfuance  of  this  writ,  he  mud  return  or  certify  to  the  court 
of  common  pleas,  together  with  the  writ  itfelf :  which  is  the 
foundation  of  the  }urifdi£l;ion  of  that  courts  being  the  king's 
warrant  for  the  judges  to  proceed  to  the  determination  of  die 
caufe.  For  it'-was  a  maxim  introduced  by  the  Normans^ 
that  there  Ihould  be  no  proceedings  in  common  pleals  before 
the  king's  juftices  without  his  original  writ  \  becaufe  they 
held  it  unfit  that  thofe  juftkes,  being  only  the  fubditutes  of 
the  crown,  ihould  take  cognizance  of  any  thing  but  what 
was  thus  exprefsly  referred  to  their  judgment '.  However, 
in  (mal}  actions  below  the  value  of  forty  (hillings,  which 
are  brought  in  the  court-baron  or  county-court,  no  royal' 
writ  is  necessary;  but  the  foundation  of  fuch  fuits  continues 
to  be  (as  in  the  times  of  the  Saxons)  not  by  original  nvrit^ 
but  by  plaint  ^\  that  is,  by  a  private  memorial  tendered  in 
open  court  to  the  judge,  wherein  the  party  injured  fets  forth 
his  caufe  of  adion :  and  the  judge  is  bound  of  common 
right  to  ad^inider  judice  therein,  without  any  fpecial  man- 
date from  the  king*  Now  indeed  even  the  royal  writs  are 
held  to  be  demandable  of  common  right,  on  paying  the  ufual 
fees :  for  any  delay  in  the  granting  them,  or  fetting  an  un- 
ttfttal  or  CTOrbitanc  price  upon  them,  would  be  a  breach  of 
magna  eartu^  Ck  39.  **  nulli  venJemus,  nuUi  negaUmus^  aui 
^*  differemusjuftitiam  vel  reSum^^ 

*  Finch.  L.  »37.        .  *  llirr.  c»  a.  §  3. 
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V  Original  Mrritl*  are  dther  optional  or  peremptory ;  or,  in 
the  language  of  our  lawyiers,  they  are  either  a  praecipe^  or  a 
Ji  te  fecerit  fecurum  *.  The  praecipe  i$  in  the  alternative^  com* 
inanding  the  defendant  to  do  the  thing  required)  or  fliew  the 
reafon  wherefore  he  hath  not  done  it  ^  The  ufc  of  this  writ 
ia  where  fomething  certain  is  demanded  by  the  plaintiff^, 
lyhich  it  is  incumbent  on  the  defendant  himfelf  to  perform ; 
9»f  to  reftore  the  poffellion  of  land,  to  pay  a  certain  liqui* 
dated  debt,  to  perform  a  fpecific  covenant,  to  render  an  ac« 
count,  and  the  like :  in  all  which  cafes  the  writ  is  drawn  up 
in  the  form  of  2t  praecipe  or  command,  to  do  thus  or  Ihew 
caufe  to  the  contrary  \  giving  the  defendant  bis  choice,  to 
redrefs  the  injury  or  (land  the  fuit.  The  other  fpecies  of 
original  writs  is  called  ^fifecertt  tefecurumy  from  the  words 
qf  the  writ  \  which  dire£ls  the  (heriiF  to  caufe  the  defendant 
to  appear  in  court  without  any  option  given  him,  provided 
the  plaintiff  gives  the  flieriff  fecurity  effectually  to  profecute 
his  claim  s. '  This  writ  is  in  ufe,  where  nothing  is  fpecifically 
demanded,  but  only  9  fatisfadiion  in  general ^  tp  obtain* 
which,  ^pd  x^inifter  complete  redrefs,  the  intervention  of  fome 
judicature  is  neceflary.  S^ch  ^re  wpts  of  trefpafs,  or  on  the 
cafe,  wherein  no  debt  or  other  fpecific  thing  is  fued  for  in 
certain,  but  only  damages  to  be  aflcITed  by  a  jury.  For  thi^ 
en4  the  defendant  is  immediately  called  upon  to  appear  in^ 
^ourt,  provid$;d  the  plaintiff  gives  good  fecurity  of  profe- 
cuting  his  claim.  Both  fpecies  of  writs  are  tefte'df  or  wit* 
])eff|pd^  in  the  lying's  own  name ;  <*  witnefs  ourfelf  at  Weft^ 
^*  minfter,"  or  wherever  the  chancery  may  be  held;, 

The  fecurity  here  fpoken  of,  to  be  given  by  the  plaintiff 
for  profecuting  his  claim,  is  common  to  both  writs,  though 
it  gives  denomination  only  to  the  latter.  The  whole  of  it  is 
at  prefent  become  a  mere  matter  of  form ;  and  John  Doe 
and  Richard  Roe  are  always  returned  as  the  ftanding  pledges 

for  this  purpofe.  The  anticnt  «ufe  of  them  was  to  anfwer  for- 

• « 

*  Finch,  L.  257.  *  Append.  No,  IIi  §  i. 

'  Append.  Iio«  HI.  §  x»  ^ 
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the  plaintiff,  who  in  cafe  he  btought  an  a£tton  without  caufe^ 
or  billed  in  the  profecution  of  it  when  brought,  was  liable 
te  an  amercement  from  the  crown  for  raifing  a  falfe  accufil- 
tion ;  and  fo  the  form  of  the  judgment  (till  is  ^ :  In  like 
manner,  as  by  the  Gothic  conftitutions  no  perfon  was  per* 
mitted  to  lay  a  complaint  againft  anetifr,  ^*  nifi  fuh  firip^ 
<<  tura  aui  fpectficatwru  trium  teftium^  quod  aBionem  velUt  per»  ' 
«  fequi^\  and,  as  by  the  laws  of  Sancho  L  king  of  Porto-  ' 
gal)  damages  were  given  againft  a  plaintiff  who  profecutcd  a 
groundlefs  a£tion  ^* 

The  day,  on  which  the  defendant  is  ordered  to  appear  in 
court;  and  on  whi^h  the  (hcriff  is  to  bring  in  the  writ  and . 
report  how  far  he  has  obeyed  it,  is  called  the  return  of  the 
writ ;  it  being  then  returned  by  him  to  the  king's  juftices  at 
'^^edminfter.     And  it  is  always  made  returnable  at  the  dif-: 
tance  of  at  leaft  fifteen  days  from  the  date  or  tefle^  that  the 
defendant  may  have  time  to  come  up  to  Weftminiler,  even 
from  the  most  remote  parts  of  the  kingdom  \  and  upon  fome 
day  in  one- of  the  four  terms ^  in  which  the  court  fits  for  the. 
difpatch  of  bufinefs. 

These  terms  are  Supposed  by  Mr.  Seldon  ^  to  have  been . 
inliituted  by  William  the  conqueror :  but  fir  Henry  Spelman . 
hath  clearly  and  learnedly  (hewn,  that  they  were  gradually 
formed  from  the  canonical  conftitutions  of  the  church ;  being 
indeed  no  other  than  thofe  leifure  feafons  of  the  year,  which 
were  not  occupied  by  the  great  feftivals  or  falls,  or  which 
were  not  liable  to  the  general  avocations  of  rural  bufinefs- 
Throughout  all  chridendom,  in  very  early  times,  the  whole 
year  was  one  continual  term  for  hearing  and  deciding  caufcs. 
For  the  chriftian  magiftrates,  to  diftinguifh  themfclvea  from 
the  heathens,  who  were  extremely  fuperClitious  In  the  obfer* 
vation  of  their  dies  fajlt  et  nefqfti^  went  into  a  contrary  ex- 
treme, and  adminiftercd  juftice  upon  all  days  alike.     Till  at 


^  Finch.  L.  189,  ^51.  ^  Mod.  Uo.  Hift.  xxU.  45, 

*  Sticta,  ir;V#  C^ihw*  U  3.  t.  7,        *  ^an,  Ar^U  /.  1.  §  jt 
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length  the  church  interpofed  and  exempted  certain  hol^  fea- 
fons  from  being  profaned  by  the  tumult  of  forenfic  Utigationsir 
As>  particularly,  the  time  of  advent  and  chriftmas,  which 
gave  rife  tQ  the  winter  vacations  the  time  of  lent  and  eafter, 
which  created  that  in  the  fpringj  the  time  of  pentecofty 
which  produced  the  third ;  and  the  long  vacation,  between 
midfummer  and  michaelmas,  which  was  allowed  for  the  haf 
time  and  harveft.  All  fundays  alfo,  and  fome  particular  fef- 
tivalt,  as  the  days  of  the  purification,  afcenGon,  and  fome 
others,  were  included  in  the  fame  prohibition :  which  waa 
eftabliflied  by  a  canon  of  the  church,  A.D»  517.  and  was 
fortified  by  an  imperial  conftitution  of  the  younger  Theodo* 
fitts,  comprized  in  the  Theodofian  code  **• 

'  Afterwards,  when  our  own  legal  conflitution  came  t9 
be  fettled,  the  commencement  and  duration  of  oiir  law  terms 
were  appointed  with  an  eye  to  thofe  canonical  prohibitions ; 
and  it  was  ordered  by  the  laws  of  king  Edward  the  confef- 
(qv  ",  that  from  advent  to  the  o6)ave  of  the  epiphany,  from 
feptuage/ima  to  the  oAave  of  eafter,  from  the  afcenfion  to  the 
o£kave  of  pentecoft,  and  from  three  in  the  afternoon  of  all 
faturdays  till  monday  morning,  the  peace  of  God  and  of 
holy  church  (hall  be  kept  throughout  aU  the  kbgdom.  And 
fo  extravagant  was  afterwards  the  regard  that  was  paid  to 
thefe  holy  times,  that  though  the  author  of  the  mirror^ 
mentions  only  one  vacation  of  any  confiderable  length,  con- 
taining the  months  of  Auguft  and  September,  yet  Britton  is 
cxprefs  %  that  in  the  teign  of  king  Edward  the  firft  no 
fecular  plea  could  be  held,  nor  any  man  fwom  on  the 
cvangelifts  %  in  the  times  of  advent,  lent,  pentecoft,  harveft 
and  vintage,  the  days  of  the  great  litanies,  and  all  folemn 
fcftivals.  But  he  adds,  that  the  bilhops  did  neverthelefs 
grant  difpenfations,  (of  which  many  arc  preferved  in  Rymer's 
Jiiiera*)  that  aflifes  and  juries  might  be  taken  in  fome  pf 

^  Spelmaa  of  the  terms.  '  c.  53. 

*  £•  |.  ^  tmforibm  a  dithspacih      "    ^  See  pag.  59. 
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tKcfe  holy  (eafons*    And  foon  afterwards  a  general  difpenfa« 

tion  was  eftabliflied  by  ftatute  Weftm.  i.  3  Edw.  I.  c.  51,  [  277  ] 

which  declares,  that,  '^by  the  affent  of  all  the  prelates,  alTifes 

«'  of  novel  diffel/itt  tnort  d'aneefloTj    and  darrein  prefentment 

^<  (hall  be  taken  in  advent,  feptuagefima,  and  lent ;  and  that 

<<  at  the  fpecial  requeft  of  the  king  to  the  bifliops/'    The 

portions  of  time,  that  were  not  included  within  thefe  pro* 

hibited  feafons,  fell  naturally  into  a  fourfold  divifion,  aiul, 

from  fome  feftival  day  that  immediately  preceded  their  com« 

mencement,  were  denominated  the  terms  of  St.  Hilary,  of 

Eafter,  of  the  Holy  Trinity,  and  of  St.  Michael :  which 

terms  have  been  fince  regulated  and  abbreviated  by  feveral 

ads  of  parliament  $    particularly  Trinity  term  by  ftatuto 

32  Hen.  VIIL  c.  2i.    and  Michaelmas  term  by  ftatute 

16  Car.  I.  c.  6.  and  again  by  ftatute  24  Geo.  II.  c.  48.* 

There  are  in  each  of  thefe  terms  ftated  days  called  dajs 
in  hanky*  dies  in  banco i  that  is,  days  of  appearance  in  the  court 
of  common  bench.  They  are  generally  at  the  diftance  of 
about  a  week  from  each  other,  and  have  reference  to  fome 
feflival  of  the  church.  On  fome  one  of  thefe  days  in  bank 
all  original  writs  muft  be  made  returnable  \  and  therefore 
they  are  generally  called  the  returns  of  that  term :  whereof 
every  term  has  more  or  lefs,  faid  by  the  mirror '  to  have  been 
originally  fixed  by  king  Alfred,  but  certainly  fettled  as  early 
as  the  ftatute  of  5 1  Hen.  3.  ft.^.  But  though  many  of  the 
return  days  are  fixed  upon  fundays,  yet  the  court  never  fits  ta 
receive  thefe  returns  till  the  monday  after ' :  and  therefore  no 
proceedings  can  be  held,  or  judgment  can  be  £ivco>  or  fup« 
pofed  to  be  given,  or  the  funday  ^. 

The  firft  return  in  every  term  is,  properly  fpeaking,  the 
-firft  day  in  that  termj  as,  for  inftance,  the  o£tave  of  St.  Hi* 
lary,  or  the  eighth  day  inclufive  after  the  feaft  of  that  faint : 
%hich  falling  on  the  thirteenth  of  January,  the  odave  there- 

*  c.  5.  ^  lot.  *  f  Jon.  156.  Swann  Ik  Broome.  E.  A. 

*  Rcfiftr.  19.  SaUb.  da;.  6  M«d.  ajp.     iMki.  5  GW.  Ul  a  m  Dm,  Pne,  1766. 

c  fore 


^77  -    ^  R  f  V  A  T  £  Book  tlL 

fore  or  firft  day  of  Hilary  term  is  the  twentictii  of  January. 
,  And  thereon  the  court  fits  to  take  effbignj,  orexcufes  for  fuch 

t  278  3  as  do  not  appear  according  to  the  fummons  of  the  writr 
whcreTore  this  is  ufually  called  the  ejorgn  Jay  of  the  term. 
But  on  every  return-day  in  the  term,  the  perfon  fummoned 
his  three  days  of  grace,  beyond  the  day  named  in  the  writ, 
in  .which  to  make  his  appearance  ;  and  if  he  appears  on  the 
fburth  day  inchifive,  quarto  die  pojl,  it  is  fufficient.  For  our 
fiurdy  anceftors  held  it  beneath  the  condition  of  a  freeman  to 
appear,  or  to  do  any  other  a£i,  at  the  precife  time  appointed, 
"[the  fcodal  law  therefore  always  allowed  three  di(tin£t  days 
of  citation,  before  the  defendant  was  adjudged  contumacious  • 
for  not  appearing  ^ :  preferving  in  this  rcfpeft  the  German 
cuftom,  of  which  Tacitus  thus  fpeaks  "^^  "  illud  ex  libertaU 
*'  vitium  quod  non  ftmul  nee  jujfi  conveniunt ;  fed  et  alter  et 
*'  tertius  dies  cunHatione  coeuntium  abfumitur**  And  a  fimilar 
indulgence  prevailed  in  the  Gothic  conftitution :  *<  illud  enim 
**  nimiae  libertatis  indicium^  concejfa  toties  impunitas  non  pa»' 
rendi ;  nee  enim  trinis  judicii  confejjtbus  poenam  perditat 
caufae  contumax  meruit^ .^^  Therefore,  at  the  beginning 
of  each  term,  the  court  does  not  ufually  "f  fit  for  difpatch  of 
bufinefs  till  the  fourth  or  appearance  day,  as  in  Hilary  term 
on  the  tv^enty-third  of  January  ( i ) ;  and  in  Trinity  term,  by 
ftatute  32  Hen,  VIII.  c.  2i.  not  till  \^t  fifth  day,  ihefourti 

V  Feud.  /.  1.  /.  2S.  '   *  Stietn.  dejurt  Getb„  I,  I.  f.  6. 

r  de  mar.  Cer.  c.  Jt,  ^  See  t  Bulfl.  35. 


( I )  Michaelmas  term  always  begins  on  the  6th  of  NovembeTf 
and  ends  on  the  28th  of  the  fame  month  ;  Hilary  term  always 
begins  on  the  "^  3d  of  January,  and  ends  on  the  12  th  of  February  ; 
unlefs  any  of  thefe  four  days  falls  on  a  funday,  then  the  term 
begins  or  ends  on  the  day  following.  Eafter  term  begins  always 
on  the  wcdnefday  fortnight  after  Eafter  funday,  and  ends  on  the 
monday  three  weeks  afterwards.  Trinity  term  begins  always  on 
the  frid^y  after  Trinity  funday,  and  ends  on  the  wednefday  fort* 
Bight  after  it  begms*     1  Cron^*  Prac*  I.  t 

a  happening 
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happemng  on  this  gteat  popifh  {tiUvH  of  Corpus  Ckrijti'i 
which  days  are  therefore  called  and  fet  down  in  the  alma* 
nac8  as  the  firft  days  of  the  tenh  and  the  court  alio  fits  till 
the  quarto  idUpofiox  appearance-day  df  the  laft  retuirni  which 
is  therefore  the  end,  of  each  term* 


*  See  Spdisan  on  the  tennt.  ch.  t7« 
Koce«  that  if  rhe  feaftof  faint  John  the 
hapdfly  or  midfumnker  day,  fallt  on  the 
noROirof  Carfm  CbriJH  day,  (u  it  did 
X  !>•  i6i4»  1698,  and  1709,  and  will 
agon  ji*  D>  1791 »)  Trinity  full  tenn 
liencommintet  and  die  courts  fit  on  that 
4ty  I  thoogh  in  other  ycart  it  ii  lio  ju- 


ridical Jay«  Yet  in  X7oi>  271  j^  an4 
I7«49  when  midfnmmer  day  fell  npoil 
what  was  regalarly  the  A^  day  of  the 
term,  the  courta  did  not  then  fit,  bat  it 
was  regarded  lilce  a  fonday,  and  the  term 
was  prolonged  to  the  twenty-fifth  c^ 
June.  (^.C.  S.  fi(lab«  176.} 


Vox,,  in. 
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CHAPTER     THE     NlMETfeENT  tt. 


OF     PROCESS^ 


^IpHE  next  ftcp  for  carrying  on  the  fuit,  after  fuing  out 
-*•  the  original,  is  called  the  ptocefa  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  fome- 
times  called  original  procefSf  being  founded  upon  the  original 
writ  s  aiid  alfo  to  diftinguifli  it  from  mefne  or  intermediate 
procefsi  which  iffiies,  pending  the  fuit,  upon  fome  collateral 
interlocutory  matter  \  as  to  fummon  juries,  witnefles,  and 
the  like*.  Mefne  procefs  is  alfo  fometimes  put  in  contra- 
diftin£lion  to  final  procefs,  or  procefs  of  execution ;  and  thea 
it  fignifies  all  fuch  procefs  as  intervenes  between  the  begin- 
niilg  and  end  of  a  f uit. 

But  procefs,  as  we  are  now  to  confider  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original 
writ,  of  which  the  primary  ftep  is  by  giving  the  party  notice 
to  obey  it.  This  notice  is  given  upon  all  real  praecipes^  and 
alfo  upon  all  perfonal  writs  for  injuries  not  againft  the  peace» 
hj  fummonsi  which  is  a  warning  to  appear  in  court  at  the 
return  of  the  original  writi  given  to  the  defendant  by  two  of 
the  (heriff 's  meflengers  called/iimiMn^r/,  either  in  perfon  or 
left  at  his  houfe  or  hnd^ :  in  like  manner  as  in  the  civil  law 
the  firft  procefs  is  by  perfonal  citatiun,  injui  vocando^.  This 
warning  on  the  land  is  given,  in  real  anions,  by  ereding  a 
white  ftick  or  wand  on  the  defendant's  grounds '';  (which 
ftickor  wand  among  the  northern  nations  is  called  the  baculus 

•  Finch.  L.  436.  «  Ff,  a.  4*  i. 

^i^i^*  344*       ^  '  Dalttofiher.  c.  31. 
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"hunciaitriuj^  \)  and  by  ftatute  32  Eliz.  c.  3.  the  notice  mult 
ftlfo  be  proclaimed  on  fome  fundaj  before  the  door  of  the 
parifli  church. 

ti  the  defendant  difobeya  this  verbal  monition,  the  next 
})roccf8  is  by  writ  of  attachment,  or  pone^  fo  called  from  the 
words  of  the  writ  S  '^  pone  per  vadium  et  /aivoi  plegtos,  put 
^'  by  gage  and  fafe  pledges  A.  fi.  the  defendant,  i^cJ'  lliis 
is  a  writ,  not  ifluing  out  of  chancery,  but  out  of  the  court  o£ 
common  pleas,  being  grounded  on  the  non-appearance  of  the 
defendant  at  the  return  of  the  original  writ ;  and  theivby  the 
iheriff  is  commanded  to  attach  him,  by  taking  gage^  that  isy 
certain  of  his  goods,  which  he  (hall  forfeit  if  he  doth  not 
appear^;  or  by  making  him  6tiA  fafe  pledges  ox  fureties  who 
ihall  be  amerced  ui  cafe  of  his  non  appearance''.  This  ia 
alfo  the  '^rft  and  immediate  procefs,  without  any  previous 
fammons,  upon  anions  of  trefpafs  vi  et  armss,  or  for  other 
injuries,  which  though  not  forcible  are  yet  trefpafTes  againft 
the  peace^  as  deeeit  and  confpiracy  ^;  where  the  violence  of 
the  wrong  requires  a  more  fpeedy  remedy,  and  therefore  the 
original  writ  comitiands  the  defendant  to  be  at  once  attach- 
ed,  without  any  precedent  warning]. 

If,  ziitxatiachment^  the  defendant  neglects  to  appear,  he  not 
only  forfeits  this  fecurity,  but  is  moreover  to  be  farther  compel* 
led  by  writ  of  dj/lHngaj  \  or  difhrefs^  infinite  t  which  is  a  fub- 
fequent  procefs  ifluing  from  the  court  of  common  pleas,  com« 
manding  the  (heriflPto  diftreiiithe  defendantfrom  time  totime^ 
and  continually  afterwards,  by  taking  his  goods  and  the  profits 
of  his  lands,  which  are  called  ijiseff  and  which  by  the  com- 
mon law  he  forfeits  to  the  king  if  he  doth  not  appear '.  But 
now  the  ifiues  may  be  fold,  if  the  court  (hall  fo  dirtGt,  in 
order  to  defray  the  reafonable  cofts  of  the  plaintiff  ■•   In  like 

•  Swrh*  di  jure  5ir«m.  /.  i.  r.  6.  )  Appead*  No  )i.  ^  t. 

'  Append.  No  IIL  ^  i.  *  Append.  No  III.  §  a, 

•  finch.  L.  345.  Lord  Rajm.a7S.  *  Finch.  L.  351. 

"^  Dalt.  ihtx.  c.  3a.  ^  SUt,  XO  Ceo.  ItL  c  50. 

^  Fiafih.  L.  305.  35a* 

X  a  manner 


a8i  P  1 1  V  A  T  E  Book  III. 

maAiierby  the  civil  law,  if  the  defendant  abfcondft,  fo  that 
the  citation  is  of  no  effe^ly  **  miuitur  adverfariMS  im  poffejfio^ 
•*  mm  h^norum  ejus  "." 

And  here  by  the  common,  as  well  as  the  civil,  law  the 
procefs  ended  in  cafe  of  injuries  without  force  :  the  defend- 
ant, if  he  had  any  fubllance,  being  gradually  dripped  of  it 
all  by  repeated  diftreiTes,  till  he  rendered  obedience  to  the 
king's  writ  *,  and,  if  he  had  no  fubftance,  the  law  held  him 
incapable  of  making  fatisfa£l:ion,  and  therefore  looked  upon 
all  farther  procefs  as  nugatory.  And  befides,  upon  feodai 
.principles,  the  peffon  of  a  feudatory  was  not  liable  to  be  at- 
tached for  injuries  merely  civil,  left  thereby  his  lord  (hould 
be  deprived  of  his  perfonal  fervices.  But,  in  cafes  of  injury 
accompanied  with  force,  the  law,  to  punilh  the  breach  ^ 
the  peace  and  prevent  it's  difturbance  for  the  future,  pro- 
vided alfo  a  procefs  againft  the  defendant's  perfin  in  cafe  he 
oegle£led  to  appear  upon  the  former  procefs  of  attachment^ 
or  had  no  fubftance  wheirby  to  be  attached  *,  fubjeding  his 
body  to  imprifonment  by  the  writ  of  capias  ad  refpondendum^. 
But  this  immunity  of  the  defendant's  perfon,  in  cafe  of 
peaceable  chough  fraudulent  injuries^  producing  great  con- 
tempt of  the  law  in  indigent  wrongdoers,  a  capias  was  alfo 
allowed,  to  arreft  the  perfon,  in  anions  of  account^  though 
no  breach  of  the  peace  be  fuggefted,  by  the  ftatutes  of  MarU 
bridge,  52  Hen.  III.  c.  23-  and  Weftm.  a.  13  Edw.I.  c.  ii. 
in  a£lion$  of  debt  and  detinue^  by  (latute  25  Edw.  III.  c.  17. 
and  in  all  aflions  on  the  cafe^  by  ftatute  19  Hen.  VII.  c.  9, 
Before  which  laft  ftatute  a  praQice  had  been  introduced  of 
commencing  the  fuit  by  bringing  an  original  writ  of  trefpafs 
quare  claufum  fregit^  for  breakii:g  the  plaintiff's  clofe  vi  H 
armis:  which  by  the  old  common  law  fubje£ted  the  defend- 
ant's perfon  to  be  arrefted  by  writ  of  capias*:  and  then  after- 
wards, by  connivance  of  the  court,  the  plaintiff  might  pro- 
ceed to  profecute  for  any  other  lefs  forcible  injury.  This 
pra£lice  (through  cuftom  rather  than  neceffity,  and  for  faviag 
fome  trouble  and  eicpenfe,  in  fuing  out  a  fpedal  original 

"  Tf,  2*  4. 19.  •  I  Rep.  \u 

adapted 
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adapted  to  the  particular  injury)  ftill  continues  in  almoft  all 
cafeSi  except  in  adions  of  debt ;  though  now,  by  virtue  of 
the  ftatutes  above  cited  and  others,  a  capias  might  be  had 
upon  almoft  every  fpecies  of  complaint. 

If  therefore  the  defendant  being  fummoned  or  attached 
makes  default,  and  neglefts  to  appear  *,  or  if  the  (hcrifF  re- 
turns a  niUl,  or  that  the  defendant  hath  nothing  whereby  he 
may  be  fummoned,  attached,  or  diftreined ;  the  capias  now 
ufually  ifluesP :  being  a  writ  commanding  the  (heriff  to  take 
the  body  of  the  defendant  if  he  may  be  found  in  his  baili- 
wick or  county,  and  him  fafely  to  keep,  fo  that  he  may  have 
him  in  court  on  the  day  of  the  return,  to  anfwer  to  the  plain- 
tifiF  of  a  plea  of  debt,  or  trefpafs,  Ifc.  as  the  cafe  may  be. 
This  writ,  and  all  others  fubfequent  to  the  original  writ,  not 
ifluing  out  of  cln^cery  but  from  the  court  into  which  the 
original  was  returnable,  and  being  grounded  on  what  has 
paifed  in  that  court  in  confequence  of  the  (heriff's  return,  are 
called  judicial^  not  mginal  writs  \  they  ifiue  under  the  pri- 
vate feal  of  that  court,  and  not  under  the  great  feal  of  Eng- 
land ;  and  are  iejlid^  not  in  the  king's  name,  but  in  that  of 
the  chief  (or,  if  there  be  no  chief,  of  the  fenior)  juftice  only. 
And  thefe  feveral  writs  being  grounded  on  the  (heriff's  re- 
turn, muft  refpedively  bear  date  the  fame  day  on  which  the 
writ  immediately  preceding  was  returnable. 

This  is  the  regular  and  orderly  method  of  procefs.  But 
it  is  now  ufual  in  praflice,  to  fue  out  the  capias  in  the  firft 
inftance,  upon  a  fuppofed  return  of  the  (heriflF;  efpecially  if 
it  be  fufpe£led  that  the  defendant,  upon  notice  of  the  adion, 
tirill  abfcond :  and  afterwards  a  fi£lkious  original  is  drawn  up, 
if  the  pariy  is  called  upon  fo  to  do,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regu- 
larity. When  this  capias  is  delivered'to  the  (hcrifF,  he  by  his 
under-iheriff  grants  a  warrant  to  his  inferior  officers,  or  bal^ 
lifFs  to  execute  it  on  the  defendant.  And,  if  the  fiieriiF  of 
Oxfotdfliire  (in  which  county  the  injupy  is  fuppofed  to  be 

*  Append.  No  III.  ^  4. 
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committed  and  die  a^lion  is  laid)  cannot  find  the  defendant 
{  2S3  ]  in  his  jurifdidiion,  he  returns  that  he  is  not  found,  non  efi 
mventu/y  in  bis  balliwiclc :  whereupon  another  writ  iflueSy 
called  a  teflatum  capiss*^,  dire£led  to  the  iheriff  of  the 
county  where  the  defendant  is  fuppofed  to  refide,  as  of 
BerkfliirC)  reciting  the  former  writ,  and  that  xtisteftifiid^  tef» 
iatum  efl^  that  the  defendant  lurks  or  wanders  in  hts  baili  wick^ 
wherefore  he  is  commanded  to  take  him,  as  in  the  former 
capias.  But  here  alfo»  when  the  a£iion  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is  ufual,  for 
faving  trouble,  time^  and  ezpenfe,  to  make  out  a  uftatum 
tapias  at  the  firft ;  fuppofing  not  only  an  original,  but  alfo  a 
former  capias ^  to  have  been  granted,  which  in  hSt  nerer  was. 
And  this  fi£lion,  being  beneficial  to  all  parties,  is  readily  ac-r* 
quiefced  in  and  is  now  become  the  fettled  practice ;  being  one 
among  many  inftanciss  to  iUuftrate  that  maxim  of  lawj^  thatL 
in  fiHioni  juris  canjiftit  aejmtau 

But  where a^defendantabfconds,  and  the  plainti/F would 
proceed  to  an  outlawry  again fl  him,  an  original  writ  muft 
then  be  fucd  out  regularly,  and  after  that  a  capias*  And  if  • 
the  flieriflF  cannot  find  the  defendant  upon  the  firft  writ  of  • 
capias,  and  returns  a  non  ejl  inventus^  there  ifloes  out  an  alias 
writ,  and  after  that  zpluries,.  to  the  fame  effeA  as  the  for« 
mer':  only  after  thefe  words  '*  we  command  you,"  this 
claufe  is  inferted,  •«  as  we  have  formerly^**  or,  «*  as  we  have 
**  efteny  commanded  you  :** — ^^Jicut  alias,**  or  ^^Jicut  planes, 
<'  praecipimus**  And,  if  a  non  ift  inventus  is  returned  upon  all" 
of  them,  then  a  writ  of  exigent  or  cxigi  facias  may  be  fued 
out  ^,  which  requires  the  flierifF  to  caufc  the  defendant  to  be 
proclaimed,  required  or  exaded,  in  five  county  courts  fuc- 
cellively,  to  render  himfelf ;  and  if  he  does,  then  to  take 
him,  as  in  a  capias:  but  if  he  does  not  appear,  and  is  re* 
turned  quiato  exoBus,  he  (hall  then  be  outlawed  by  the  coro- 
ners of  the  county.  Alfo  by  ftatutes  6  Hen.  VIII.  c.  4.  and 
3t  Eliz,  c.  3.  whether  the  defendant  dwells  within  the Time 

f  Append.  N<»  III.  ^  ft.  '  Ilnd.  fUU. 
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cor  another  county  than  that  wherein  the  exigent  la  faed  out, 
a  writ  of  proclamation '  {hall  ifluc  out  at  the  iame  time  with  C  284  ] 
the  exigent^  commanding  the  (heriff  of  the  county,  wheidn 
the  defendant  dwells^  to  make  three  proclamations  thereof  in 
places  the  moft  notoriousi  and  moll  likely  to  come  to  his 
knowlege,  a  month  before  the  outlawry  ihall  take  place. 
Such  outlawry  is  putting  a  man  out  of  the  prote£Hon  of  the 
lawy  fo  that  he  is  incapable  to  bring  an  adton  for  redrefs  of 
injuries ;  and  it  is  alfo  attended  with  a  forfeiture  of  all  one's 
goods  and  chattels  to  the  king.  And  therefore,  till  fome 
time  after  the  conqueft,  no  manxould  be  outlawed  but  for 
felony ;  but  in  Brafton's  time,  and  foroewhat  earUer,  procefa 
of  outlawry  Mf^as  ordained  to  lie  in  all  anions  for  trefpafles  vi, 
ei  armisK  And  fmce  his  days,  by  a  variety  of  {latutes  (the  fame 
which  allow  the  writ  oict^s  before* mentioned)  procefsof 
outlawry  doth  lie  in  divers  9&ions  that  are  merely  civil  1 
provided  they  be  commenced  by  original  and  npt  by  bUl^  I£ 
after  outlawry  the  defendant  appears  publicly,  be  may  ht 
arrefted  by  a  writ  of  cafias  utlagatum\  and  committed  till 
the  outlawry  be  reverfed.  Which  reverfal  may  be  had  by  the 
defendant's  appearing  petfonally  in  court  or  by  attorney^ 
(though  in  the  king'^  bench  he  couldi  not  appear  by  attorney  % 
411  pefi9itte4  by  f^tute  4  &  5  W.  8^  M.  c«  18.) ;'  and  anf 
plaufible  caufet  however  flight,  will  in  general  be  fufficient 
(o  reverfe  it,  it  fafing  coQfidere4  only  as  a  process  to  compel 
an  appearance.  Bi^t  then  the  defendant  muft  pay  full  cofts» 
and  put  the  plaintiff  in  the  fame  condition  as  if  he  had  ap^ 
peared  before  (hQ  writ  of  ^igi  faei^  was.  awarded. 

Such  is  the  firft  procefii  in  the  court  of  common  pleat.  In 
tfa^e  lunf^s  bench  they  ntfly  alfo  (and  frequently  do)  proceed  in 
certain  caufes,  particularly  in  actions  of  ejejElment  and  tre£i> 
p^b,  by  prigina^l  writ,  with  attachment  and  capias  ther^n^; 
returnable,  not  at  Weftminfter,  where  the  common  pleas  are 

«  Appeiul.  No  III.  §  ft.  V  2  Roll.  Rep.  490.     Reiul,  C.  By 

*  Co.  Utt.  11%,  A.D.  1654.  c.  13. 

'  t  Sia.  159.  'Cro.  Jac.616.     Salk.496. 

«  Appm.  No  in.  f  ft.  .  7  Append.  No  11.  f  x. 

X  4  now 


28^  P  R  t  ▼  A  T  X  Book  IIL 

now  fixed  io  confequence  of  magna  carta^  but  *'  uUcunque 
^^fuerimus  in  Anglia^*  wherefocver  the  king  (hall  then  be  in 
[  285  ]  England;  the  king's  bench  being  removable  into  any  part 
of  England  at  the  pleafure  and  difcretion  of  the  crown.  But 
the  more  ufual  method  of  proceeding  therein  is  without  any 
original,  but  by  a  peculiar  fpecies  of  proceft  entitled  ^bUlrf 
Middlifm  s  and  therefore  fo  entitled,  becaufe  the  court  now 
fits  in  that  county ;  for  if  it  fate  |n  Kent^  it  would  then  be  a 
Wl  of  Kent  *•  For  though,  as  the  juitices  of  this  court  have, 
by  its  fundamental  conftitution,  power  to  determine  all  of<« 
fences  and  trcfpafies,  by  the  common  laW  and  cnftom  of  the 
ftalm  *,  it  needed  no  original  writ  from  the  crown  to  give  it 
cognizance  of  any  mifdemefnor  in  the  county  wherein  it  re« 
fides  V  yet,  as  by  this  court's  coming  into  any  county,  it  im- 
mediately fuperfeded  the  ordinary  ^dminiftration  of  juftice 
by  the  general  commilBons  c^  eyre  and  of  oyer  and  terminer  ^^ 
u  procefs  of  it's  own  became  neceffary  within  the  county 
where  it  fate,  to  bring  in  fuch  perfons  as  were  accufed  of 
committing  znj  forcible  injury.  The  bill  of  Mtddlefex^ 
(which  was  formerly  always  founded  oq  a  plaint  of  trefpafs 
Ijuare  claufum  fregit^  entered  on  the  records  of  the  court*')  i; 
a.  kind  of  cafias^  dire£ied  to  the  Cberiflf  of  that  county,  and 
commanding  htm  to  take  the  defendant,  and  have  him  before 
our  lord  the  king  at  Weftminfter  on  a  day  prefixed,  to  anfwei: 
^o  the  plaintiff  of  a  plea  of  trefpafs.  For  this  accusation  of 
frefpafs  it  is  that  gives  the  court  of  Icing's  l>ench  jurifdi£lioii 
in  other  civil  caufes,  as  was  formerly  obferved ;  fince,  wheq 
once  fhe  defendant  is  taken  into  cuftody  of  the  marihal,  or 
prifon-keeper  of  this  court,  for  the  fuppofed  trefpafs,  he, 
being  then  a  prifoner  of  this  court,  may  here  be  profecutcd 
for  any  other  fpecies  of  injury.  Yet,  in  order  to  found  this 
jurifdiflion,  it  is  not  neceflary  that  the  defendant  bea£iua]l]^ 
the  marfiial's  prifoner  \  for,  as  foon  as  he  appears,  or  putf 

•  Thaf»  when  the  court  fate  at  Ox-  ^  Bro.   Mr.    U   jurif£ai9»*    669 
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in  bail,  to  the  procefs,  he  is  deemed  by  fo  doing  to  be  in  fuch 
oiftody  of  the  marflial,  as  will  give  the  court  a  jurifdifiion 
fo  proceed*.  And  upon  thefo  accounts,  in  the  bill  or  pro« 
Cefs  a  complaint  of  trefpafs  is  always  fuggefted,  whateyer  elfe  [  ^^^  ] 
may  be  the  real  caufe  of  a£tion.  This  bill  of  Middlefex  muft 
be  ferved  on  the  defendant  by  the  flieriiF,  if  he  finds  him  in 
that  county ;  but,  if  he  returns  <*  non  e/l  inventut^^  then 
there  iflUes  out  a  writ  of  latitat^ ^  to  the  (herifF  of  another 
county^  as  Berks :  which  is  fimilar  to  the  teftatum  capias  in 
the  common  pleas,  and  recites  the  bill  of  Middlefex  and  the 
proceedings  thereon,  and  that  it  is  teftified  that  the  defendant 
^  latit&tetdifcurrity*  lurks  and  wanders  about  in  Berks;  and 
therefore  commands  the  (herifF  to  take  him,  and  have  his  body 
'  in  court  on  the  day  of  the  return.  But,  as  in  the  common 
pleas  the  tefl/xtum  capias  may  be  fued  out  upon  only  a  fuppofed^ 
^nd  not  an  adual,  preceding  capias ;  fo  in  the  king's  bench 
a  latitat  is  ufually  fued  out  upon  only  a  fuppofed,  and  not  an 
a£lual,  bUl  of  MiddUfcK,  So  that,  in'  fad,  a  latitat  may  be 
called  the  firft  procefs  in  the  court  of  king's  bench,  as  the 
teftatum  cflpias  is  in  the  common  pleas.  Yet,  as  in  the  com- 
mon plea8>  if  the  defendant  lives  in  the  county,  wherein  the 
adion  if  laid,  a  common  capias  fufiices ;  fo  in  the.  king's 
bench  likewife,  if  he  lives  in  Middlefex,  the  procefs  muft 
^ill  1^  by  bill  of  MiddUfe99  only. 

In  the  exchequer  the  lirft  procefs  is  by  writ  of  quo  minui^ 
\n  order  to  give  the  court  a  jurifdi£^ion  over  pleas  between 
party  and  party.  In  which  writ  <  the  plaintiff  is  dleged  to 
be  the  king's  farmer  or  debtor,  and  that  the  defendant  hath 
done  him  the  injury  complained  of ;  quo  minus  fttfficiens  exijlit^ 
by  which  he  is  the  lefs  able,  to  pay  the  king  his  rent,  or  debt. 
And  upon  this  the  defendant  may  be  arrefted  as  upon  a  capiat 
(torn  the  common  pleas. 

THtrs  differently  do  the  three  courts  fet  out  at  firft,  in  the 
commencement  of  a  fuit,  in  order  to  entitle  the  two  courts 
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of  king's  bench  zni  exchequer  to  hold  plea  in,  caufes  between 
fubjeA  and  fubjefi,  which  bythe  original  conftitutionpf  Weft* 
minfter-hall  they  Vere  not  empowered  to  do.  Afterwardst 
when  the  caufe  is  once  drawn  into  the  refpe^iive  courts,  the 
method  of  purfuing  ic  is  pretty  much  the  fame  in  all  of  them. 

E  ^^7  ]  ^^  ^^^  IherifF  has  found  the  defendant  upoQ  aay  oJF  the 
former  writs,  the  capias,  latitat^  &c.  he  was  antiently  obliged 
to  take  him  into  cudody,  in  order  to  produce  him,  in  court 
upon  the  return,  howerer  fmall  and  minute  the  caufc  of- 
B£lion  might  be.  For,  not  having  obeyed  the  original  fum- 
mons,  he  had  ihewn  a  contempt  of  the  court,  and  was  na 
longer  to  be  trufted  at  large.  But  when  the  fummons  fell 
into  difufe,  and  the  capias  became  in  fa£b  the  firft  procefs,  it 
was  thought  hard  to  imprifon  a  man  for  a  contempt  which 
was  only  fuppofed :  and  therefore  in  common  cafes  by  the 
gradual  indulgence  of  the  courts  (at  length  authorized  by  fta- 
tute  f  2  Geo.  I.  c.  29.  which  was  amended  by  5  Geo.  IL 
c«  27.  made  perpetual  by  21  Geo.  II.  c.  3.  and  extended  to 
all  inferior  courts  by  19.  Geo.  III.  c.  70.)  the  (heriflFor  pro- 
per ofEcer  can  now  only  perfonally  ferve  the  defendant  with 
the  copy  of  the  writ  or  procefs,  and  with  notice  in  writing  to 
appear  by  his  attorney  in  court  to  defend  this  a£tion.;  which 
in  tffcQ,  reduces  it  to  a  mere  fumpions.  And  if  the  defendant 
thinks  proper  to  appear  upon  this  notice,  his  appearance  is 
recorded,  and  he-puts  in  fureties  for  his  future  attendance  and 
obedience  ;  which  fureties  are  called  common  bail^  being  the 
fame  two  imaginary  perfons  that  were  pledges  for  the  plaini- 
tiflP^s  profecution,  J^^hn  Doe  and  Richard  Roe.  Or,  If  the  dcr 
fcndant  does  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or  in  fome  cafes,  eight)  days  after  (i),  the  plaintiff  may 

( I )  In  all  cafes  where  the  defendant  it  ferved  with  a  copy  of 
the  prccefs,  he  has  eight  days  to  file  common  bail  in  the  king's 
bench,  or  to  enter  a  common  appearance  in  the  common  pleas, 
exclufive  of  the  return  day ;  and  if  the  lail  of  the  eight  days 
be  a  funday,  he  has  all  the  next  day.  i  Cramps  Prat*  48^ 
I  Burr,  ^6. 
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enter  an  appearance  for  himi  as;  if  he  had  real!  7  appeared;  and 
ipay  file  common  bail  in  the  defendant's  name^  :ind  proceed 
thereupon  as  if  the  defendant  had  done  it  himfelf. 

But  if  the  plaintiflf  will  make  affidavit^  or  aflert  upon 
oath,  that  the  caufe  of  aAion  amounts  to  ten  pounds  or  up- 
ward8(2)y  then  he  mayarreft  the  defendant,  and  make  him  put 
in  fubftintial  fureties  for  his  appearance,  cMcdJpedal  tail.  In 
order  to  which,  it  is  required  by  ftatute  13  Car.  II.  ft.  2.  c.2, 
that  the  true  caufe  of  aAion  (hould  be  exprefTed  in  the  body  of 
the  writ  or  procefs :  elfe  no  fecurity  can  be  taken  in  a-greater 
fum  than  40/.  This  ftatute  (without  any  fuch  intention 
in  the  makers)  had  like  to  have  ouftcd  the  king's  bench  of 
all  it's  jurifdi&ion  over  civil  injuries  without  force  ;  for,  as  [  affS  ^ 
the  bill  of  Mlddlefex  was  framed  only  for  afbions  of  trefpafs, 
a  defendant  could  not  be  arrefted  and  held  to  bail  thereupon 
for  breaches  of  civil  contrafts.  But  to  remedy  this  incon- 
venience, the  officers  of  the  king's  bench  devifed  a  method 
of  adding  what  is  called  a  claufe  of  nc  etiam  to  the  ufual 
complaint  of  trefpafs :  the  bill  of  Middlefex  commanding 
the  defendant  to  be  brought  in  to  anfwer  the  plaintiff  of  a 
plea  of  trefpafs,  and  alfo  to  a  bill  of  debt  ^ :  the  complaint 
of  trefpafs  giving  cognizance  to  the  court,  and  that  of  debt 
authorizing  the  arreft.  In  imitation  of  which,  lord  chief  juf- 
tice  North  a  few  years  afterwards,  in  order  to  fave  the  fuitors 
of  his  court  the  trouble  and  expenfe  of  fuing  out  fpecial  ori- 
ginals dire£ted  that  in  the  common  pleas,  befides  the  ufual 
complaint  of  breaking  the  plaintiff's  clofe,  a  claufe  of  ac 
it}am  might  be  alfo  added  to  the  writ  of  capias^  containing 

'  Tnetjut  Fi'ixar.  loa.  Append.  No  III.  ^3. 


(^)  This  affidavit  muft  be  ceruin  and  pofitive ;  for  an  affidavit 
made  upon  belief,  or  with  a  reference  to  fomething  elfe,  as  where 
t^e  plaintiff  fweart  the  defendant  is  indebted  to  him  in  ten  pounds 
or  upwards,  as  appears  by  his  books,  or  by  a  bill  delivered,  will 
ngt  be  fuffipent,  unlefs  the  plaintiff  is  an  executor,  adminiftra  tor, 
or  affigoee,  for  then,  from  the  nature  of  his  fituation,  he  cannot 
fvear  ipoj^  pofitively  than  from  belief,  or  from  a  reference  to  the 
accounts  of  others,     i  Sdlon^s  Prac*  1 1 2. 
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the  true  caufe  of  a£lion ;  as,  ^'  that  the  faid  Charles  the  dq« 
<<  fendant  may  anfwer  to  the  plaintifF  of  a  plea  of  trefpafs  in 
**  breaking  his  clofe  :  and  alfo,  ac  ttiam^  may  anfwer  him, 
^  according  to  the  cuftom  of  the  court,  in  a  certain  plea  of 
.  <*  trefpafs  upon  the  cafe,  upon  promifes,  to  the  value  of 
•*  twenty  pounds,  to*^.*"  The  fum  fworn  to  by  the  plaintiff 
is  marked  upon  the  back  of  the  writ ;  and  the  (heriflp,  or  his 
officer  the  bailiff,  is  then  obliged  aQually  to  arreft  or  take 
into  cuftody  the  body  of  the  defendant,  and,  having  fo  done^ 
to  return  the  writ  with  a  cepi  corpus  endorfed  thereon. 

An  arrifl  mull  be  by  corporal  feifing  or  touching  the  de- 
fendant's body  ;  after  which  the  bailiff  may  juftify  breaking 
open  the  houfe  in  which  he  is,  to  take  him :  otherwife  he 
has  no  fuch  power ;  but  muft  watch  his  opportunity  to  arreft 
him.  For  every  man's  houfe  is  looked  upon  by  the  law  to  be 
his  caftle  of  defence  and  afylum,  wherein  he  Ihould  fuffer 
no  vioIence(3).  Which  principle  is  carried  fo  far  in  the  civil 
law,  that  for  the  moft  part  not  fo  much  as  a  common  citation 
or  fummons,  much  lefs  an  arreft,  can  be  executed  upon  a 
man  within  his  own  walls ''.  Peers  of  the  realm,  members 
£  2S9  3  of  parliannent,  and  corporations,  are  privileged  from  arrefts; 
and  of  courfe  from  outlawries  '•  And  againft  them  the  proceis 

•  Lilly  pnd.  Reg.  u  si  etiam,  North^t  ■       ^  Ff.t.  4.   18— -»i. 
KTe  of  l«rd  Gullfoxd.  99.  ^  Wbitelocke  of  pari.  206,  207* 

(3)  A  bailiff  before  he  has  made  the  arreft  cannot  break  open 
an  outer  door  of  a  houfe;  but  if  he  enters  the  outer  door 
peaceably,  he  may  then  break  open  the  inner  door,  though  it  be 
the  apartnaent  of  a  lodger,  if  the  owner  himfelf  occupies  part  of 
the  houfe.  Cowp.  i.  But  if  the  whole  houfe  be  let  in  lodgings, 
as  each  lodging  is  then  contidered  a  dwelling  hou£e,  in  which 
burglary  may  be  ftated  to  have  been  committed,  fo  in  that  cafe 
I  conceive  the  door  of  each  apartment  would  be  confidered  an 
outer  door,  which  could  not  be  legally  broken  open  to  execute  an 
arreft*  Co^p.  2.  It  is  not  neceffary  that  the  arreft  ihould  be 
xnade  by  the  hand  of  the  bailiff,  nor  that  he  Hiould  be  adually 
HI  fight ;  yet  where  an  arreft  is  made  by  his  affillant  or  fol- 
lower, the  bailiff  oiiglvt  to  be  fo  near  as  to  be  confidered  as  a^ng 

kit.   Cowp. 6;^ 
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Co  enforce  an  appearance  muft  be  by  fummons  and  diftrefs 
infinite  j,  inftead  of  a  capias.  Alfo  clerks,  attorneyS9  and 
all  other  perfons  attending  the  courts  of  juftice  (for  attorneySf 
being  officers  of  the  court,  are  always  fuppofed  to  be  there 
attending)  are  not  liable  to  be  arrefted  by  the  ordinary  procefs 
of  the  court,  but  muft  be  fued  by  bill  (called  ufually  a  bill  of 
privilege)  as  being  perfonally  prefent  in  court  ^.  Clergymen 
performing  divine  ferrice,  and  not  merely  ftaying  in  the 
church  with  a  fraudulent  defign,  are  for  the  time  privileged 
from  arreftsy  by  ftat.  50  £dw.  III.  c.  5.  and  i  Ric.  IL 
€•  x6,  as  like  wife  members  of  convocation  a£lually  attending 
thereon,  by  ftatute  8  Hen.  VI*  c.  i.  Suitors,  witneflcs,and 
other  perfons,  neceiTarily  attending  any  courts  of  record  upon 
bufinefs,  are  not  to  be  arrefted  during  their  adual  attend- 
ance, which  includes  their  neceflary  coming  and  returning(4). 
And  no  arreft  can  be  made  in  the  king's  prefence,  nor  within 
the  verge  of  his  royal  palace',  nor  in  any  place  where  the 
king's  juftices  are  a&ually  fitting.    The  king  hath  moreover 

^  See  page  »8o.  the  palice  of  Weftminfter  eitendsj  by 

*  Bro.  Mr.  t,  hUU»  a^.  t s  Mod.  163.     ftat.  aS  Hen.  VI 11.  c .  r  1 .  from  Charing* 
'  See  Vol  IV.  276.    The  verge  ot     crofi  to  Weftnrinfter  hall. 


(4)  The  court  of  common  pleas  have  laid  down  this  general 
rule,  viz.  that  all  perfons  who  have  relation  to  a  fuit»  which  call 
for  their  attendance,  whether  they  are  compelled  to  attend  by 
procefs  or  not»  are  entitled  to  privilege  eundo  et  redeundo^  provided 
they  come  htmdjide.  A  perfon,  therefore,  attending  the  court  to 
juilify  himfclf  as  an  honeft  bail,  is  privileged.  1  H.  BL  636.  Bar« 
rifters  arrefted  upon  the  circuit  have  frequently  been  difcharged 
by  the  judges.  Ibid.  The  court  of  king's  bench  have  refufed  to 
difcharge  a  creditor  of  a  bankrupt  arrefted  whilft  attending  the 
commifiioners  to  prove  his  debt ;  but  probably  he  would  have 
been  difcharged  by  the  chancellor,  from  whom  the  commiffioneri 
of  bankrupt  immediately  derive  their  authority.  4  T.  i?.  377. 
The  king's  fervants  are  privileged  from  arreft ;  and  if  they  are 
taken  in  execution  ihey  are  entitled  to  be  difcharged  upon  motion, 
6  T.  Jt.  6H6,  Where  a  caufe  is  referred  by  a  rule  of  court,  the 
party  is  proteAed  from  arreft  whilft  attending  the  arbitrator. 

a  fpecial. 
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caies  (d)  double)  to  that  which  the  plaintiff  has  fworn  to  | 
whereby  they  do  jointly  and  feverally  undertake^  that  if  the 
defendant  be  condemned  in  the  aAion  he  (hall  pay  the  coftt 
and  condemnation,  or  render  himfeif  a'prifoner,  or  that  they 
will  pay  it  for  him :  which  recognizance  is  tranfmitted  to  the 
court  in  a  flip  of  parchment  entitled  a  baU  fUa^m    And,  if 
excepted  to,  the  bail  muft  be  perfeBti^  that  is,  they  TDX&juf^ 
iify  themfelves  in  court,  or  before  the  commiifioner  in  the 
country,  by  fwearing  themfelves  houfekcepers,  and  each  (tf 
them  to  be  worth  the  full  fum  for  which  they  are  bail,  after 
payment  of  all  their  debts;   This  anfwcrs  in  fome  meafare  to 
lYitJiipuiatio  oxfatifdatio  of  the  Roman  laws',  which  is  mutu- 
ally given  by  each  litigant  party  to  the  other :  by  the  plaintiff, 
that  he  will  profecute  his  fuit,  and  pay  the  cofts  if  he  lofes  his 
caufe ;  in  like  manner  asour  law  dill  requires  nominal  pledges 
of  profecution  from  the  plaintiff:  by  the  defendant,  that  he 
ihall  continue  in  court,  and  abide  the  fentence  of  the  judge^ 
much  like  our  fpecial  bail ;  but  with  this  difference,  that  the 
X,  292  ]  jidijttjfores  were  there  abfolutely  bound,  judicatum  folvem^  to 
fee  the  cofts  and  condemnation  paid  at  all  events:  whereas  our 
fpecial  bail  may  be  difcharged,  by  furrendering  the  defendant 
into  cuftody,  within  the  time  allowed  by  law ;   for  which 
purpofe  they  are  at  all  times  entitled  to  a  warrant  to  apprc-^ 
hendhim*  (7). 

'  AppeiMl.  N*  in.  §  5*  t  Show.  loi. ,  6  Mo4.  s^i. 

*  Infi.  L  4.  f.  XI.     Ff.  /.  !•     f.  S. 


falls  on  a  funday,  it  may  then  be  put  ia  on  the  monday  fonowing* 
In  any  other  county  where  the  afUon  is  brought  in  the  coni« 
mon  pleas  fpecial  bail  may  be  put  in  within  eight  days.  I  Croa^^ 
Prac.  59. 

(6)  If  the  defendant  Is  not  prefent,  and  does  not  eater  into 
the  recognizance,  then  the  bail  are  bound  in  double  the  fum  fworn 
to.     I  Cromp^  g6. 

(7)  The  bail  to  the  fheriff  cannot  take  and  forrender  the  de» 
fiendant ;  for  it  is  held,  that  nothing  can  be  a  performance  of  the 
condition  of  the  bail-bond,  but  puttingin  bail  above,  5  Bmr,  2683  i 
tacept  the  defendant  voluntarily  furrenders  himfeif  to  the  fhertf 
Wfort  the  rciarn  of  the  writ.  6  T.  R.  ij^    But  bail  above  mtf 

U 
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Special  bail  is  required  (as  of  coiirfe)  only  upon  afiions 
of  debt,  or  aftions  on  the  cafe  in  trover  or  for  money  due, 
where  the  plaintiff  can  fwear  that  the  caufe  of  adion  amounts 
to  ten  pounds  :  but  in  aflions  where  the  damages  are  preca- 
rious, being  to  be  affeffed  ad  libitum  by  a  jury,  as  in  a£lion$ 
for  words,  ejeflment,  or  trcfpafs,  it  is  very  feldom  poffible  for 
a  plaintiff  to  fwear  to  the  amount  of  his  caufe  of  a£tion ;  and 
therefore  no  fpecial  bail  is  taken  thereon,  unlef%  by  a  judge's 
order  or  the  particular  dire£tions  of  the  court,  in  fome  pecu* 
liar  fpecies  of  injuries,  as  in'  cafes  of  mayhem  or  atrocious 
battery  ;  or  upon  fuch  fpecial  circumftances,  as  make  it  ab« 
folutely  neceffary  that  the  defendant  (hould  be  kept  within 
the  reach  of  juftice.   Alfo  in  a£lions  againft  heirs,  executors^ 
and  adminiftr^cors,  for  debts  of  the  deceafed,  fpecial  bail  is 
not  demandable ;  for  the  a£lion  is  not  fo  properly  againft  them 
in  perfon,  as  againft  the  effe£l$  of  the  deceafed  in  their  pof- 
fe&on.   But  fpecial  bail  is  required  even  of  them,  in  actions 
for  a  Jevafiavitf  or  wafting  the  goods  of  the  deceafed  {  that 
wrong  being  of  their  own  committing. 

Thus  much  for  procefs  /  which  is  only  meant  to  bring 
'the  defendant  into  court,  in  order  to  conteft  the  fuit,  and 

abide  the  determination  of  the  law.  When  he  appears  either 
•in  perfon  as  a  prifoner,  or  out  upon  bail,  then  follow  the 

pleadings  between  the  parties,  which  we  fhall  confider  at  large 

in  the  next  chapter. 

—  ■         I  -  ■  II    I  II         l^—W —  I  I  —^——11  I.I  ..I  II  I  M^.— ^i— 

be  put  ia  without  the  defendant's  confent,  who  may  the  next  day 
take  up  the  defetidant  and  furrendcr  him  in  difcharge  of  them« 
(elves.  Th«  defendant  is  confidcred  in  the  cuftody  of  his  bail, 
who  may  therefore  apprehend  htm  without  any  warrant,  even  if 
he  is  atteading  a  court  of  jtifttcc,  or  is  a  bankrupt  who  has  not 
paffed  his  laft  examination.  5  %  /2. 210.    And  if  the  defendant 

.  is  in  cuftody,  either  ia  a  civ3  action  or  upon  a  criminal  charae^' 
they  may  have  a  writ  of  taieas  corpus  to  bring  him  up  to  the  court 
to  be  furrendered  in  dJfcharge  of  the  bail.  7  T.  R.  226.  In  what 
cafes  an  exoneretur  may  be  entered  upon  the  bail-piece,  and  for 
the  proceedings  upon  the  bail-bond,  &c.  fee  the  various  books  of 
pradtice  with  which  it  is  neceffary  that  every  ftudent,  who  intends 

' .  f o  fiadice  the  law,  fliould  make  himfelf  familiar. 

Vol-  III.  Y 
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CHAPTER     THE     TWENTIETH. 

OF     PLEADING. 


PLEADINGS  are  the  mutual  altercations  betweea 
the  plaintifF  and  defendant  j  which  at  prefent  are  fet 
down  and  delivered  into  the  proper  office  in  writing,  though 
formerly  they  were  ufually  put  in  by  their  counfel  orettnus^  or 
viva  voce,  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries ;  whence  in  our  old  law  French 
the  pleadings  are  frequently  denominated  the  paroL 

The  firft  of  thefe  is  the  dtclaration^  nar ratio  or  county 
itntiently  called  the  tale  *  ;  in  which  the  plaintiff  fets  forth 
his  caufe  of  complaint  at  length :  being  indeed  only  an  am- 
plification or  expofition  of  the  original  writ  upon  which  hi« 
a£tion  is  founded,  with  the  additional  circumftances  of  tims 
and  place,  when  and  where  the  injury  was  c6mmitted.  But 
we  may  remember  ^,  that,  in  the  king's  bench,  when  the  de- 
fendant is  brought  into  court  by  bill  of  MU[41efex,  upon  a 
fuppofed  trefpafs,  in  order  to  give  the  court  a  jurifdidion, 
the  plaintiff  may  declare  in  whatever  aflioD^  or  charge  him 
with  whatever  injury  he  thinks  proper  |  unlefs  he  has  held 
him  to  bail  by  a  fpecial  ac  etiatn,  which  the  plaintiff  is  then 
bound  to  purfue.  And  fo  alfo,  in  order  to  have  the  benefit  of 
a  capias  to  fecure  the  defendant's  perfon,  it  was  the  antient 
pradice  and  is  therefore  dill  warrantable  in  the  common 
pleas,  to  fue  out  a  writ  of  trefpafs  quart  clau/um/regii^  for 
breaking  the  plaintiff's  close  :  and  when  the  defendant  is  once 

•  Append.  N*  H.  §  ft.  N«  III.  §  «.  ^  Set  pag.  aSs.  %U. 
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b)rought  in  upon  this  writ,  the  plaintiflF  declares  in  whatever 
a£iion  the  nature  of  his  true  injury  itisly  require ;  as  in  an 
SiBtibn  of  covenant,  or  on  the  cafe  for  breach  of  contra^V,  or 
other  lefs  forcible  tranfgreffion  ^ :  unlefs,  hj  holding  the  de- 
fendaiit  to  bail  on  a  fpecial  ae  etiam,  he  has  bound  himfelf  to 
declare  accordingly. 

In  local  ^Qlons,  where  pofleffion  of  land  is  to  be  recovered^ 
or  damages  for  an  a£lual  trefpafs,  or  for  wafte,  is^c.  aiFe£ling 
tend,  the  plaintiflF  mud  hy  his  declaration  or  declare  his  in- 
jury to  have  happened  in  the  very  county  and  place  that  it 
really  did  happen ;  but  in  iranfitory  adlions,  for  injuries  that 
might  have  happened  any  where,  as  debt,  detinue,  flander^ 
and  the  like,  the  plaintiff  may  declare  in  what  county  he 
pleafes,  and  then  the  trial  mud  be  had  in  that  county  in  which 
the  declaration  is  laid.  Though  if  the  defendant  will  make 
affidavit,  that  the  caufe  of  a£iion,  if  any,  arofenot  in  that  but 
in  another  county,  the  court  will  direct  a  change  of  the  venue 
or  vifne^  (that  is,  the  vicinia  or  neighbourhood  in  which  the 
injury  is  declared  to  be  done,)  and  will  oblige  the  plaintiff  to 
declare  in  the  other  county ;  unlefs  he  will  undertake  to  give 
material  evidence  in  the  firft  (1  ].  For  the  ftatute  6  Rich.  IL 
c.  2;  and  4  Hen.  IV.  c.  i8«  having  ordered  all  writs  to  be 
laid  in  their  proper  counties,  this,  as  the  judges  conceived^ 
impowered  them  to  change  the  venue^  if  required,  and  not 
to  infift  Tigidly  on  abating  the  writ:  which  praflice  began  in 
the  reign  of  James  the  firll  \  And  this  power  is  difcretionally 
exercifed,  fo  as  to  prevent  and  not  tb  caufe  a  defe£i  of  juf« 
tice.  Therefore  the  court  will  not  change  the  venue  to  any 
of  the  four  northern  counties,  previous  to  the  fpriog  circuit  i 

<  %  Ventr.  159!  FWix,  231.  Styl.   pni£t.    Reg.  (*dii^ 

'  RaftdJ  f.  JOutt.  184.  h.  Fit*-  Mr.     1657.)  331. 
t.  Mriif:  iS.  SaUc  670.     Trye's  Juf 

( I }  But  if  he  fails  to  produce  at  the  trial  material  evidence  of 

the  caufe  of  a£)ion  in  the  county,  in  which  he  has  laid  it,  he  muft 

be  nonfuitedy  though  he  might  have  reodvered  a  verdid  in  another 

county.    3  Bi  Rif*  loji. 

T  a  becaufe 
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bccaafe  there  the  affife^  arc  bolden  only  once  a  year,  at  the 
time  of  the  fumm^r  circuit*  And  it  will  fometimes  remove 
the  viftuf  from  th^  proper  j urifdi£t ion,  (efpecially  of  a  narrow 
and' limited  kind,)  upon  a  fuggeftion,  duly  fupported,  that  a 

fair  and  impartial  trial  cannot  be  had  therein  ^(a). 

■ 

r  2gc  1  ^T^'^^  generally  ufual  in  a£\ion8  upon  the  cafe  to  fet  forth 
feveral  cafes,  by  different  counts  in  the  fame  declaration*,  fo  that 
if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fucceed  in 
another.  As,  in  an  a£lion  on  the  cafe  upon  an  affidtn^t  foi 
.  goods  fold  and  delivered,  the  plaintiff  ufually  counts  or  de- 
clares, firll,  upon  a  fettled  and  agreed  price  between  him  and 
the  defendant ;  as  that  they  bargained  for  twentypounds :  and 
left  he  (hould  fail  in  the  proof  of  this,  he  counts  likewife  upon 
a  quantum  valebant }  that  the  defendant  bought  other  goods, 
and  agreed  to  pay  him  fo  much  as  they  were  reafonably  worth; 
and  then  avers  that  they  were  worth  other  twenty  pbunds : 
and  fo  on  in  three  or  four  different  (hapes  ;  and  at  laft  con« 
eludes  with  declaring,  that  the  defendant  had  refufed  to  ful- 
fil any  of  thefe  agreements,  whereby  he  is  endamaged  to  fuch 
a  value.  And  if  he  proves  the  cafe  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  reft,  he  fliall  recover  propor- 
tionable damages.  This  declaration  always  concludes  with 
thefe  words,  "  and  thereupon  he  bringsyZ/iV,"  &c.  ^^  inde  pro^ 
'*  ducitfeElam^^  &c.  By  which  word s,yi///  oxfeSfa  (afequendo) 
were  antiently  underftood  the  witneffes  or  followers  of  the 
plaintiff'.  For  in  former  times  the  law  would  not  put  the  de- 

*  Stra.  874.^MyIock  v.  SAladine,  Trui.  4  Cm.  Ill,  S,  R. 
'  Seld.  on  Fortefc  c.  ai. 


(2)  The  court  will  not  change  the  vfnue  in  an  adliQii  brought 

upon  a  fpecialty,  a  proHiiifory  note,  or  a  bill  of  exchange ;  yet  in 

one  cafe  where  the  a^ioa  was  upon  a  bond,  and  the  witneifes  of 

both  parties  lived  in  the  county  to  which  the  defendant  prayed 

the  venue  might  be  changed,  the  court  ordered  it  to  be  changed 

upon  condition  that  the  defendant  fhould  bnng  no  writ  of  error, 

and  fhould  give  judgment  of  the  term  preceding  the  trial,    i  7*.  i?. 

781. 

4  fendant 
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fendant  to  the  trouble  of  anfwering  the  charge,  till  the  plaintiflF 
had  made  out  at  lead  a  probable  cafe  ^.  But  the  adual  produc- 
tion of  xhe/iditf  thcfo^a,  ox  followers^  is  now  antiquated-;  and 
hath  been  totally  difufedi  at  leaft  ever  (ince  the  reign  of  Ed- 
ward the  third,  though  the  form  of  it  ftill  continues. 

At  the  end  of  the  declaration  are  added  alfo  the  plaintiff's 
common  pledges  of  profecution,  John  Doe  and  Richard  Roe, 
which*  as  we  before  obferved  \  are  now  mere  names  of  form  \ 
though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for 
the  amercement  of  the  plaintiff,  in  cafe  he  were  nonfuited, 
barred  of  his  aflion,  or  had  a  verdi£t  or  judgment  againft 
hinW*  For,  if  the  plaintiff  neglects  to^  deliver  a  declaration 
for  two  terms  after  the  defendant  appears,  or  is  guilty  of  other 
delays  or  defaults  againd  the  rules  of  law  in  any  fubfequent 
ftage  of  the  adiion,  he  is  adjudged  mt  to  folhw  or  purfue  his  r  ^06  1 
remedy  as  he  ought  to  do,  and  thereupon  a  mnfuit^  or  non 
frofequitur^  is  entered ;  and  he  is  flid  to  be  nonpros^d*  And 
for  thus  defercing  his  complaint,  after  making  a  falfe  claim  or 
complaint,  (profalfo  chtnorefuo^)  he  fhall  not  only  pay  cofts 
to  the  defendant,  but  is -liable  to  be  amerced  to  the  king.  A 
retraxit  differs  from  a  nonfuit,  in  that  the  one  is  negative,  and 
the  other  pofitive:  the  nonfuit  is  a  mere  default  and  negled  of 
the  plaintiff,  and  therefore  he  is  allowed  to  begin  his  fuit  again, 
upon  payment  of  cods  ;  but  a  retraf^it  is  ^n  open  and  volun- 
tary renunciation  of  his  fuit,  in  court,  and  by  this  he  fqr 
ever  lofes  his  a£lion.  A  difconttnuance  is  fomewhat  fimilar  to 
a  nonfuit :  for  when  a  plaintiff  leaves  a  chafm  in  the  proceed- 
ings of  his  caufe,  as  by  not  continuing  the  p^ocefs  Regularly 
from  day  to  day,  and  time  to  time,  as  he  ought  to  dot,  the  fuit 
is  difcontinued,  and  the  defendant  is  no  longer  hound  to  at- 
tend \  but  the  plaintiff  muft  begin  again,  by  fuing  out  ^  new 
original,  ufually  paying  cofts  to  his  antagonift.  Antiently,  by 
the  demife  of  the  king,  all  fuits  depending  in  his  courts  were  at 
once  difcontinued,  and  the  plaintiff  was  obliged  to  renew  the 
procefs,  by  fuing  out  a  frefli  writ  from  the  fucceffor :  the  virtue 

»  Braa.  400.     Fleu  /.  a.  r.  6.  *  3  Bulflr.  275.    4  Inft.  139. 

^  Su  pag.  a74, 
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of  the  former  writ  being  totally  gone,  and  the  defeadaot  no 
longer  bound  to  attend  in  confcquence  thereof :  but)  to  pre* 
vent  the  expence  as  well  as  delay  atten4ing  this  rule  of  law, 
the  ftatute  i  £dw.  VI.  c.  7.  enads,  that  by  the  death  of  the 
king  no  a£lion  (hall  be  difcontinued-i  but  all  proceedings 
fliall  (land  good  as  if  the  fame  king  had  Ven  liying. 

When  the  plaintifF  hath  (lafed  his  (rafe  in  the  decipration, 
it  is  incumbent  on  the  defendant  within  s^reafonable  time  to 
snake  his  defence^  and  to  put  in  a/Zfa  i  elfe  the  plaintiflF  will  at 
once  recover]  udgment  by  default ^or  nihil J^i^  of  the  defen^ai^t. 

Defence,  In  it's  true  legal  fenfe^  Ggnifies  not  a  jiidificatiout 
prote£lion,  or  guard,  which  is  now  it*s  popular  (ignlGcation  1^ 
but  merely  ^noppoftng  or  dtnial[{xovo^  the  French  verb  defender), 
of  the  truth  or  validity  of  the  complain^.  It  13  the  conteflatio^ 
litis  of  the  civilians  :  a  general  aiTertion  that  th^  plaintifF ^ath 
no  ground  of  af^ion,  which  aiTertion  is  afterwnrds  extend^ 
r  297  ]  and  maintained  in  his  pl^a.  For  it  would  be  ridiculous  to 
fuppofe  that  the  defendant  comes  and  defends  (or,  in  tlie  vul* 
gar  acceptation,  juftifies)  the  force  and  injury,  in  one  line^ 
^  and  pleads  that  he  is  not  guilty  of  the  trefpafs  complained  of|^ 
in  the  next.  And  therefore  in  aSions  of  dower,  where  the 
demandant  doth  not  count  of  any  injury  done,  but  merely  de- 
mands her  endowment  S  and  in  aflifes-of  land,  where  alfp 
there  is  no  injury  alleged,  but  merely  a  queftion  of  ri^ht  (late4 
for  the  determination  of  the  recognitors  or  jury,  the  tenant 
makes  no  fuch  defence  '.  In  writs  of  entry ''',  where  no  injury 
is  dated  in  the  count,  but  merely  the  right  of  th^ demandant 
and  the  defeflive  title  of  the  tenant,  the  tenant  comes  and 
defends  or  denies  his  right  Jus  fuum ;  that  is,  (as  I  underftan^ 
it,  though  with  a  fmall  grammatical  inaccuracy,)  the  right  oif 
the  demandant,  the  only  one  exprefsly  mentioned  in  the  plead- 
ings :  or  elfe  denies  his  own  right  to  be  fuch,  as  is  fuggefted 
by  the  count  of  the  demandant.  And  in  writs  of  righ^  "  the 
tenant  alwa]^s  comes  and  defends  the  right  of  the  demandant 

k  Raftal.  entr.  234.  "  Vol.  IJ.  Append.  N^  V.  4  »• 

1  Booth  of  real  actions*  ixS.  "  Append.  N<^  I.  §  5. 

and 
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and  his  tfSlRtiijus^aediffi  S.  etfeifinam  i^us^^  (or  elfe  the  fei% 
fin  of  his  anceftor^  upon  which  he  counts,  as  the  cafe  may  be,) 
and  the  demandant  may  reply»  that  the  tenant  unjuftly  defends  ' 
his,  the  demandant's  right,  and  the  feifin  on  which  be  countsi". 
All  which  is  extremely  clear,  if  we  underftand  by  defence  an 
•ppofitian  or  denuJ^  but  is  otherwife  inexplicably  difficult  *>• 

The  courts  were  formerly  very  nice  and  curious  with  re- 
fped  to  the  nature  of  the  defence,  fo^that  if  no  defence  was 
made,  though  a  fufficient  plea  was  pleaded,  the  plaintiff  ihould 
recover  judgment ' :  and  therefore  the  book  intitled  ncvae 
narratknes  or  the  new  talys*^  at  the  end  of  almoft  every  count,  * 
ttarratio,  or  tale,  fubjoins  fuch  defence  as  is  proper  for  the  de- 
fendant to  make*  For  a  general  defence  or  denial  was  not 
prudent  in  every  fituation,  Cnce  thereby  the  propriety  of  the 
writ,  the  competency  of  the  plaintiff,  and  the  cognizance  of 
the  court,  were  allowed.  By  defending  the  force  and  injury 
the  defendant  waived  all  pleas  of  mifnofmer' ;  by  defending  the  [  298  ]] 
damages,  all  exceptions  to  theperfon  of  the  plaintiff;  and  by 
defending  either  one  or  the  other  wien  and  where  it  ihould 
behove  him,  he  acknowledged  the  jurifdiclion  of  the  court  % 
But  of  late  years  thefe  niceties  have  been  very  defervedly 
difcountenanced  ^ ;  though  they  ftill  feem  to  be  law,  if  in- 
filled on  ^. 

Before  defence  made,  if  at  all,  cognizana'oi  thefuit  muft 
be  tUttnud  or  demanded  ;  when  any  perfon  or  body  corporate 
hath  the  franchife,  not  only  of  holding  pleas  within  a  particu- 
lar limited  jurifdi£lLon|  but  alfo  of  the  cognizance  of  pleas: 

•  Co.  Intr.  1  %%.  ^mf  dojt  entendn  fuilfe  excufe  it  tort  s 
^  M«.  Nsrr,  130.  tJit.  1534.  /my  furmys  per  caunte,  et  fait  fe  partit 
*»  The  true  rcafon  of  this,  (ays  Booeh,       ml  pU  5  et  per  tant  fuildefende  let  darna^ 

(on  real  adioos,  94.  ii  a.)  *  «<>«'<* «« v  f  «> '"'  ^rm  U  parte  able  defire  refpondu  $ 

yet  find  :  To  Uttle  did  he  underftand  of  et  per  taut  full  definde  w  et  quant  i!  de* 

frittcipfet  \  vera,  il  aceepte  la  pwar  de  eeurt  de  r^- 

'  Co.  Litt.  I17»  imftre  cm  trier  luir  pit,     (Mod,  ttnend, 

•  £^/.  1534.  eur,  408.    edU,  J 534..)     See  alfo  Cq. 

•  Tbeloil.  dig.  /.  14.  t  I.  pag,  357.  Lite.  117. 

^  En  la  defiuce  f§ai  iij  ebofes  enteti*  *  Salk.  217.     Lord  Raym>  iSt. 

^ntn :  ftr  tant  fnil  dtfndt  frt  etfirct^  '  CartL  230.    Lord  Raym«  117. 

Y  4  and 
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and  that,  either  without  any  words  excluGve  of  other  courts^ 
which  entitles  the  lord  of  the  franchife^  whenever  any  fait 
that  belongs  to  hi»  jurifdi£lion  is  commenced  in  the  courts 
at  Weilminfter,  to  demand  the  cognizance  thereof ;  or  nmtb 
fttch  exclttfive  words,  which  alfo  entitle  the  defendant  to 
plead  to  the  jurifdi£lion  of  the  court  r.  Upon  this  claim  of 
cognizance,  if  allowed,  all  proceedings  ihall  ceafe  in  the  fu- 
perior  court,  and  the  plaintiff  is  left  at  liberty  to  purfue  his 
remedy  in  the  fpecial  jarifdi£lion.  As,  when  a  fcholar,  or 
other  privileged  perfon  of  the  univerfities  of  Oxford  or  Cam- 
bridge  is  impleaded  in  the  courts  at  Weftminfter,  for  any 
caufe  of  a&ion  whatfoever,  unltfs  upon  a  quellton  of  free* 
hold  *•  In  thefe  cafes,  by  the  charter  of  thofe  learned  bo- 
dies, confirmed  by  a£l  of  parliament,  the  chancellor  or  vice* 
d^ancellor  may  put  in  a  claim  of  cognizance;  which,  if  made 
'  in  due  time  and  form,  and  with  due  proof  of  the  fadsalleged^ 
is  regularly  allowed  by  the  courts  \  It  mu(t  be  demanded 
before  full  defence  is  made**  or  imparlance  prayed  j  for  thefe 
are  a  fubmiflion  to  the  jurifdiAion  of  the  fuperior  court,  and 
the  delay  is  a  laches  in  the  lord  of  the  franchife  .  and  it  will 
not  be  allowed,  if  it  occafions  a  failure  of  juftice  *,  or  if  an 
•C  ^9  ]  ^^*®"  ^^  brought  againft  the  perfon  himfclf,  who  claims  the 
franchife,  unlefs  he  hath  alfo  a  power  in  fuch  cafe  of  making 
another  judge  '. 

Aftek  defence  made,  the  defendant  muft  put  in  his  pha^ 
But,  before  he  defends,  if  the  fuit  is  commenced  by  capias 
or  latitat^  without  any  fpecial  original,  he  is  entitled  to  de- 

T  1  Locd  Raym.  836,  10  Mod.  126*  of  t)ie  cognizancr,  h  currous  and  worth 

*  Secpag.  83.  tranfcribing.  —  j^ta  -voin  ditifi  pnfjile* 

*  Hardr.  505.  F.n  afcua  tim/s  fuit  un  faft,  tt  a-vnir 
•^                     ^  Rafl.  Enir.  118,  ^c.  fut  un  gidtiJ  cfttfte,  ei  U  carMn^J*  wji- 

*  Z  Vcntr.  3^3.  ii/eat  a  iuy  it  iiij  ytnt  a  Ivy,  *•  pe€Cofiii'* 

*  Hob.  ?7.  yeai.b*>ok  M.  8  Htn.  VU  et  ii  dit,  **  judtca  me ;"  et  ih  dijcycni, 
fto.  1b  chis  latter  cafe  ihe  chinceilif  of  "  non  peJJ'uwuiy  qu'ut  cjfut  ei  ecclejiai  \ 
Oxford  cUimC'l  cognU^ncc  of  an  a^iun  *<  jbd'ua  teipju/n  :*'  et  I^a/cficI t/i:,  **  ju- 
ct  trefpar^  b' ought  againft  hiin£ei/t  *^  ^'^^  mecrem»ri,^*  tt  fuj  comiufitu^ 
which  \«a«  difa' lowed,  becaufe  he  (hould  et  aprei  fu  t  un  Ja':n^»  Et  iu  cet  cat  U 
not  be  judge  in  Ms  own  C4Ut'e.  The  ar«  fuit  Jon  juge  dement ,  et  Hfint  nefip^s  irn* 
gurncnCttfed  by  (eijeaat£Lolfe,oAbebii>f  cMivinnnt  ^ut  m  home /tit  juge  detueme* 

mand 
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mand  one  imparlances^  or  Ikentia  loquendi ;  atid  may^  before  he 
pleads,  have  more  time  grant^rd  by  coiV^^nt  of  the  court ;   to 
fee  if  he  can  end  the  matter  amicably  without  farflier  fuit,  by 
talking  with  the  plaintiff:  a  pradice,  which  is^  fuppcfed  to 
have  arifen  from  a  principle  of  religion,  in  obedience  to  that 
precept  of  the  gofpel,  **  agree  with  thine  advcrfary  quickly, 
••  whilft  thou  art  in  tkenvay  with  him^/*     And  it  may  be  ob- 
ferved  that  this  gofpcl  precept  has  a  plain  reference  to  the 
Roman  law  of  the  twelve  tables,  which  exprefsly  dircfted 
the  plaintiff  and  defendant  to  make  up  the  matter,  while 
they  were  in  the  way^  or  going  to  the  praetor — in  via,  rem 
uti  pacunt  erato.     There  are  alfo  many  other  previous  fteps 
which  may  betaken  by  a  defendant  before  he  puts  id  his  plea. 
He  may,  in  real  anions,  demand  a  view  of  the  thing  In  queC* 
tion,  in  order  to  afcertain  it's  identity  and  other  circum- 
ftances*     He  may  crave  oyer^  of  the  writ,  or  of  the  bond,  or 
other  fpecialty  upon  which  the  adion  is  brought ;  that  is  to 
hear  it  read  to  him  j  the  generality  of  defendants  in  the  times 
of  antient  fimplicity  being  fuppofcd  incapable  to  read  it  them- 
felves :  whereupon  the  whole  is  entered  verlatim  upon  the 
record,  and  the  defendant  may  take  advantage  of  any  conditioa 
or  other  part  of  it,  not  fiated  in  the  plaintiff's  declaration. 
In  real  adtons  alfo  the  tenant  may  pray  in  aid^  or  call  for  af-  r  ^qo  1 
fiftance  of  another,  to  help  him  to  plead,  becaufc  of  the  fee- 
blenefs  or  imbecility  of  his  own  eflate.     Thus  a  tenant  for. 
life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  re- 
mainder or  reverfion ;  and  an  incumbent  may  pray  in  aid  of 
the  patron  and  ordinary :  that  is,  that  they  ihall  be  joined  in 
the  a£iion  and  help  to  defend  the  title.     Voucher  alfo  is  the 
calling  in  of  fome  perfon  to  anfwer  the  adlion,  tJiat  hath 
warranted  the  title  to  the  tenant  or  defendant.    This  we  (till 
make  ufe  of  in  the  form  of  common  recoveries  ^,  which  are 
grounded  on  a  writ  of  entry  ^  a  fpecies  of  a£lion  that  we  may 
remember  relies  chiefly  on  the  weaknefs  of  the  tenant's  title, 
who  therefore  vouches  another  perfon  to  warrant  it.     If  the' 
vouchee  appears,  he  is  made  defendant  infteadof  the  vouchor : 

«  Append.  N^  III.  ^6.  ^  Appcsd.  N«  III.  §  6. 

'  Gilb.  Hift.  Com.  Fl.  35,  »  Vol.  U.  Append.  N«  V.  §  »• 

*  Mact.  V.  ai5« 

but^ 
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bttt>  if  he  afterwards  makes  default,  recorery  fliall  be  bad 
againft  the  original  defendant ;  and  he  (hall  recover  over  an 
equivalent  in  value  againft  the  deficient  vouchee.  Inaffifeft 
indeed,  where  the  principal  queftion  is,  whether  the  demand- 
ant or  his  anceftors  were  or  wtrc  not  in  pofltfTion  till  the  oufter 
happened,  and  Ihe  title  of  the  tenant  is  little  (if  at  all)  dif* 
cu0ed>  there  no  voucher  is  allowed ;  but  the  tenant  mzy 
bring  a  writ  of  warrantia  chartae  againft  the  warrantor,  to 
compel  him  to  aiEft  him  with  a  good  plea  or  defence,  or^elfe 
to  render  damages  and  the  value  of  the  land,  if  recovered 
againft  the  tenant*^.  In  many  real  afllons  alfo',  brought  by 
or  againft  an  infant  under  the  age  of  twenty  one  years,  and 
sifo  in  anions  of  debt  brought  againft  him,  as  heir  to  any  de- 
ceafed  anceftor,  either  party  may  fuggeft  the  nonage  of  the 
infant,  and  pray  that  the  proceedings  may  be  deferred  till  his 
f^U  age ;  or  (in  our  legal  phrafe)that  the  infant  may  have  hift 
age,  and  that  the  parol  may  demur,  that  is,  that  the  pleadings 
may  be  ftaid  3  and  then  they  Ihall  not  proceed  till  his  full  age, 
nnlefs  it  be  apparent  that  he  cannot  be  prejudiced  thereby". 
But,  by  the  ftatutes  of  Weftm.  i.  3  Sdw.  I.'  c,  46.  and  of 
Glocefter,  6  Edw.  I.  c.  a.  in  writs  of  entry ywr  dtfejfin  in 
ibmc  particular  cafes,  and  in  a£kions  aunceilrel  brought  by 
r  ^^1  -1  an  infant,  the  parol  (hall  not  demur :  otherwife  he  might  be . 
deforced  of  his  whole  property,  and  even  want  a  maintenance, 
till  he  came  of  nge.  So  like  wife  in  a  writ  of  dower  the  heir  ^ 
Ihall  not  have  his  age;  for  It  is  neceflary  that  the  widow's 
claim  be  immediately  determined,  elfe  (he  may  want  a  pre- 
fent  fubfiflence".  Nor  (hall  an  infant  patron  have  it  in  a 
fuan  impedit*',  fince  the  law  holds  it  neceflary  and  expedient 
that  the  church  be  immediately  filled^ 

When  thefe  proceedings  are  over>  the  defendartt  muft 
then  put  in  hisexcufe  or  plea.  Pleas  are  of  two  forts  ;  di- 
latory pleas,  and  pleas  io  the  aBiofu  Dilatory  pleas  are  fuch 
as  tend  merely  to  delay  or  put  off  the  fuit,  by  queftioning 

k  F.  N.  B,  135.       /^^^^\     *  *  ^^"-  ^^'  '37^ 
'  Dyer,  i  J7.  lsf^^\'^     *  ^^*^  *  S** 

"  Finch.  L.  360.     ^^WSI 
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the  propriety  of  the  remedy^  rather  than  by  denying  the  m^ 
jury :  pleas  to  the  adion  are  fuch  at  difpute  the  very  caufe 
of  fuit.  The  former  cannot  be  pleaded  after  a  general  low 
parlance,  which  is  an  acknowlegfment  of  the  propriety  of 
the  a£^ion.  For  imparlances  are  either  nmrra/,  of  which  we 
have  before  fpoken^  and  which  are  granted  of  courfei  or 
Jpecial,  with  a  faving  of  all  e^ceprions  to  the  writ  or  county 
which  may  be  granted  by  the  prothonotary ;  or  they  may  be 
ftUl  morifpeeial^  with  a  faving  of  all  exceptions  whatfoever» 
which  s^re  grafted  a(  {he  difcretion  of  the  pourt '« 

!•  DiLATo&Y  pleas  arC)  i.  To  the  jurifdiBion  of  tlie 
court :  alleging,  that  it  ought  not  to  hold  plea  of  this  iu« 
jury,  it  arifing  in  Wales  or  beyond  Tea  1  or  becaufe  the  land 
in  queftion  is  of  antient  depi^fne,  and  ought  only  to  be  d&- 
i^ianded  ii)  the  lord's  court,  \ff^*  2.  To  the  dif ability  of 
the  plaintiff,  by  reafon  whereof  he  is  incapable  to  com« 
mence  or  continue  the  fuit ;  as,  that  he  is  an  alien  enemy, 
outlawed,  excommunicated,  attainted  of  treafon  or  felony, 
under  z  praemunirgf  not  in  rerum  natura  (being  only  a  fic^ 
titious  perfon),  an  infant,  a  feme-covert,  or  a  monk  pro« 
fjsfled.  3.  la  a^tfptent :  which  abatement  is  either  of  the 
ivrit,  or  the  count,  for  fome  dcicA  in  one  of  them;  as  by  ([  30a  1 
mifnaming  the  defendant!  which  is  called  a  mifnofnuri  giving 
him  a  wrong  addition,  as  efquin  inftead  of  knights  or  other 
want  of  form  in  any  material  refpeA  (3}.   Or,  it  may  be,  that 

9.  1%  Most  $t9» 


(3)  AD  dilatory  pleas  are  called  pleas  in  abatement ^  in  cortra- 
fliftinfUon  to  pleas  m  Mr.  By  the  4^5  Ann.  c.  t6.  and  the 
pra6tice  of  the  courts^  no  plea  in  abatement  can  be  received  unlefs 
the  defendant  proves  the  truth  of  it  by  affidavit,  i  Cromp.  132* 
3  Burr.: i€\t. 

Thefe  pleas  are  not  iavoured  by  the  courts,  and  they  muft  be 
fled  within  four  days  after  the  day  upon  which  the  declaration  is 
ddirered,  both  days  being  inclufive.     x  T.  i2.  277.  5  7*.  J?.  210. 

Where  an  afiion  Is  brought  agaiaft  one  or  fome  only  of  a  num- 
f|er  of  partners,  if  the  defimdant  or  defendants  intend  to  take  ad* 

la  vantage 
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• 

the  plaintiflF  is  dead  \  for  the  death  of  either  party  is  at  once 
an  abatement  of  the  foit.     And  in  adlions  merely  perfonal^ 
arifing  ex  deliSio^  for  wrongs  aduaily  done  or  committed  by 
the  defendant,  as  trefpafsy  battery,  and  dander,  the  rule  is 
that  aBi9  perfonalis  moritur  cum  perfona  1 ;  and  it  nevcf  ihall 
be  revived  either  by  or  againft  the  executors  or  other  repre- 
fentatives.     For  neither  the  executors  of  the  plaintifF  have 
received;  nor  thofe  of  the  defendant  have  committed^  in  their 
own  pcrfonal  capacity^  atiy  nAanner  of  wrong  or  injury.    But 
in  aftions  arifing  ex  contraEluy  by  breach  of  promifc  anJ  the 
like,  where  the  right  dcfcends  to  the  reprcfentatives  of  the 
plaintifF,  and  thofe  of  the  defendant  have  afTcts  to  anfwer 
the  demand,  though  the  fuits  (hall  abate  by  the  death  pf  the 
parties,  yet  they  may  be  revived  againft  or  by  the  executors ': 
being  indeed  rather  adHons  againft  the  property  than  the  per«- 
fon,  in  which  the  executo/s  have  now  the  fame  intereft  that 
their  teftator  had  before.  * 

Tk£sg  pleas  to  the  jurildidion,  to  the  difability,  or  in 
abatement,  jirere  fornlerly  very  often  ufed  as  mere  dilatory 
pleas,  without  any  foundation  of  truth,  and  calcularced  only 
for  delay )  but  now  by  ftatute  4  8t  5  Ann.  c.  16.  no  dilatory 
plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or«fome  probable  matter  (hewn  to  the  court  to  induce 
them  to  believe  ic  true.    And  with  refpe£k  to  the  pleas  tkem-* 

^  4  Inft.  315.  '  March.  14. 

vantage  of  the  partnerfhip,  it  muit  be  plead€d  in  abatement,  or  it  is 
fuppofed  to  be  waiv*td.  And  the  pica  in  abatement  muft  fUte  wIiq 
arc  the  real  partners.  2  BL  Rep.  947.  If  one  of  fcveral  part* 
owners  of  a  chattel,  as  of  a  (hip  luc  alone,  and  although  this  ap^ 
'  pears  by  the  declaralion,  for  an  injury  done  to  the  chattel,  the  de- 
fendant can  only  take  advantage  of  this  by  a  plea  in  abatement ;  but 
if  there  is  no  fuch  plea,  the  plaintiff  may  recover  damages  for  his 
(hare.  6  T.R.  766.  And  if  another  part-owner  brings  a,  fimilat 
adiion,  then  the  defendant  cannot  plead  in  abatement  ihat  the  fbr< 
mtr  part-owner  is  not  joined  in  the  aflion,  for  Ee  iias  already  oh* 
taincd  a  compesfation  for  the  xnjnr^  done  to  him«    ,7  T»  R.  279. 

fclvcs. 
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felvesy  it  is  a  rule,  that  do  exception  ihall  be  admitted  againft 
a  declaration  or  writ,  unlefe  the  defendant  will  in  the  fan;ie 
plea  give  the  plaintiff  a  better  * ;  that  is»  ihew  him  how  it 
might  be  amended,  that  there  may  not  be  (wo  obje£iioD8 
upon  the  fame  account.  Neither,  by  ftatute  8  &  9  W.  III. 
c*  31.  fhall  any  plea  in  abatement  be  admitted  in  any  fitit 
for  partition  of  lands ;  nor  shall  the  fame  be  abated  by  reafon 
of  the  death  of  any  tenant* 

All  pleas  to  the  jurifdi£lion  conclude  to  the  cognizance  [  303  J 
of  the  court  \  praying  <'  judgment,  whether  the  court  will 
^  have  further  cognizance  of  the  fuit :"  pleas  to  the  difabi- 
Hty  conclude  to  the  perfon ;  by  praying  **  judgmcnt,*if  the 
**  faid  A  the  plaintiff  ought  to  be  anfwered  ;"  and  pleas  in 
abatement  (when  the  fuit  is  by  original)  conclude  to  the 
writ  or  declaration  ;  by  praying  "  judgment  of  the  writ,  or 
••  declaration,  and  that  the  fame  may  be  qualhcd,*'  caj/etur, 
made  void,  or  abated :  but,  if  the  adion  be  by  bill,  the  plea 
muft  pray  *'  judgment  of  the  bill,"  and  not  of  the  declara- 
tion ;  the  bill  being  here  the  original^  and  the  declaration 
only  a  copy  of  the  bill* 

When  thefe  dilatory  pleas  are  allowed,  the  c^ufe  is  either 
difioiiffed  from  that  jurifdidion ;  or  the  plaintiff  is  Rayed  till 
his  difability  be  removed  s  or  he  is  obliged  to  fue  out  a  new 
writ,  by  leave  obtained  from  the  court  ^ ;  or  to  amen^and 
new-frame  his  declaration*  But  when  on  the  other  Hilnd 
they  are  over- ruled  as  frivolous,  the  defendant  has  judgment 
of  refpondeat  otifter^  or  to  anfwer  over  in  fome  better  manner. 
It  is  then  incumbent  on  him  to  plead, 

2.  A  PLEA  U  the  aBions  that  is  to  anfwer  to  the  meritt 
of  the  complaint.    This  is  done  by  confeifing  or  denying  it* 

A  CONFESSION  of  thc  whoIe  complaint  is  not  very  ufual, 
for  then  the  defendant  would  probably  end  the  matter  fooner^ 
or  not  plead  at  all,  but  fuffer  judgment  to  go  by  default. 
Tct  fometimesj,  after  tender  and  refufal  of  a  debt,  if  tbe  cre^^ 

f  Brownl  i^  «  Cfb  Iat«  ^^^* 

ditor 
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ditor  harafles  his  debtor  with  an  aAion>  it  then  Incomes  ne^ 
ceflary  for  the  defendant  to  acknowlege  the  debt,  and  plead 
the  tender ;  adding  that  he  has  always  been  ready,  tout  temps 
pri/ff  and  fllll  is  ready,  uncore  prtfty  to  difcharge  it :  for  a 
tender  by  the  debtor  and  refufal  by  the  creditor  M^ili  in  all  cafes 
difcharge  the  cofts  ^  but  not  the  debt  itfelf ;  though  in  fome 
particular  cafes  the  creditor  will  totally  lofe  his  money  "  (4). 
C  304  ]  But  frequently  the  defendant  cpnfeflTes  one  part  of  the  cont- 
plaintj  (by  a  cognovit  aFlwnem  in  refpe£l  thereof)  and  traverfes 
or  denies  the  reft :  in  order  to  avoid  the  expenfe  of  carrying 
that  part  to  a  formal  trial,  which  he  has  no  ground  to  liti- 
gate. A  fpecies  of  this  fort  of  oonfeffion  is  the  piyment  of 
money  into  court  ^  .•  which  is  for  the  moft  part  neceflary  upon 
pleading  a  tender,  and  is  itfelf  a  kind  of  tender  to  the  plaii\- 
tiflT;  by  paying  into  the  hands  of  the  proper  officer  of  the 
court  as  much  as  the  defendant  acknowleges  to  be  due,  to* 
gether  with  the  cofts  hitherto  incurred,  in  order  to  prevent 
die  expenfe  of  any  farther  proceedings.  This  may  be  done 
upon  what  is  called  a  motion ;  which  is  an  occafional  appli-  * 
cation  to  the  court  by  the  parties  or  their  counfel,  in  order 
to  obtain  fome  rule  or  order  of  court,  which  becomes  necef- 
lary in  the  progrefs  of  a  caufe  \  and  it  is  ufually  grounded 
upon  an  affidavit ^  (the  perfe£t  tenfe  of  the  verb  affido^)  being 
a  voluntary  oath  before  fome  judge  or  officer  of  the  court,  to 
evince  the  truth  of  certain  fads,  upon  which  the  motion  ig 
grounded  :  though  no  fuch  affidavit  is  neceflary  for  payment 
of  money  into  court.  .  If,  after  the  money  paid  in,  the 
plaintiff  proceeds  in  his  fuit,  it  is  at  his  own  peril :  for  i£ 
he  does  not  prove  more  due  than  is  fo  paid  into  court,  he  fhall 
be  nonfuited  and  pay  the  defendant  cofts  s  but  he  fhall  ftill 
have  the  money  fo  paid  in,  for  that  the  defendant  has  acknow- 
leged  to  be  his  due  (5  )•  In  the  French  law  the  rule  of  praAice 

V  I  Vent.  11.  ^  Styl.  pnA.  Reg  {tdit,  1657.}  20t« 

«  Lict.  §  338.    Co.  Litt.  ao9«      %  Keb.  555.  $«Ik.  596. 

— — — ^  -  ■  ■    -  ,      .         ■      ■  1 

(4)  A  tender  in  bank  notes  is  fufficient,  unlefs  the  creditor  ex- 
prefsly  refufes  to  receive  notes  and  infifls  upon  cafh.  3  7*.  R.  554* 

(5)  Where  goods  have  been  taken  under  a  miftake  without  any 
lols  to  the  owner,  the  court  upon  motion  will  ftay  the  proceedings 
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i$  grcmnded  upon  principled  ibmewhat  fimilar  to  this ;  for 
there*  if  a  perfon  be  Aied  for  more  than  he  owes*  yet  he  k>ies 
his  caufe  if  he  doth  not  tender  fo  much  as  he  really  does  owe^« 
To  this  head  may  alfo  be  referred  the  practice  of  what  is 
called  ^Jet-off :  whereby  the  defendant  acknowleges  thejul!^ 
tice  of  the  pkintiff's  demand  on  the  one  hand ;  but  on  the 
other  fets  up  a  demand  of  his  own*  to  counterbalance  that 
of  the  plaintifii  either  in  the  whole  or  in  part :  as*  if  the 
plaintiff  fues  for  ten  pounds  due  on  a  note  of  hand,  the  de- 
fendant may  fet  off  nine  pounds  due  to  himfelf  for  merchan*^ 
dize  fold  to  the  plaintiff,  and,  in  cafe  he  pkads  fuch  fet-off^ 
muft  pay  the  remaining  balance  into  court.  This  anfwers 
very  nearly  to  the  compenfatio^  ox  Jloppagi,  of  th^  civil  law  \  [  305  ] 
and  depends  on  the  ftatutes  2  Geo.  II.  c.  22.  and  8  Geo.  IL 
c.  24.  which  enaA,  that,  where  there  are  mutual  debts  be* 
tween  the  plaintiff  and  defendant,  one  debt  may  be  fet  againft 
the  other,  and  either  pleaded  in  bar,  or  given  in  evideuoe 
upon  the  general  iffue  at  the  trial ;  which  (hall  operate  as 

^  Sp«  L.  b.  6.  c.  4.  '  Ff.  j6»  X.  x* 


in  an  a£lion  of  trefpafs,  upon  the  defendant's  undertaking  to  re- 
ftore  them,  or  to  pay  their  full  value,  with  the  cofts  of  the  aftion- 

Liord  Mansfield  has  declared^  **  that  where  a  factor,  dealing  for  a 
*<  principal,  but  concealing  that  principal,  delivers  gcx>d8  in  his  own 
<<  name,  the  perfon  contra<Eting  with  him  has  a  right  to  confidcr 
''  htm  to  all  intents  and  purpofes  as  the  principal;  and  thoi^h  the 
'*  real  principal  may  appear  and  bring  an  ad^ion  upon  that  contra^ 
'^  againft  the  purchafer  of  the  goods,  yet  that  purchafcr  may  fet 
*^  off  any  claim  he  may  have  againil  the  fa^or  in  anfwer  to  the 
^  demand  of  the  principal.    This  has  been  long  fettled.'' 

This  has  fmce  been  confirmed  as  law  by  lord  Kenyon  and  the 
court  of  king's  bench.  7  T*  R.  359.  And  lord  Kenyon  has  alfo 
held,  that  a  demand  upon  one  partner  may  be  fet  off  in  an,  action  by 
m  number  of  partners,  if  that  one  partner  was  the  only  oftenfible 
perfon  engaged  in  the  bufinefs,  and  appeared  to  the  world  as  folely 
ioterefted  therein*    7  T,  R.  ^61. 


payment. 
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parent,   and  exttnguifh  fo  much  c£  the  ^ainti^a  ile« 

mand  (6). 

PlcaSj  that  totally  deny  the  caufe  of  complatntt  are  either 
the  general  iflue,  or  a  fpecial  plea^  in  bar. 

I.  Thb  gimralxSxkt^  or  general  plea,  is  what  traverfety 
lhwfirt»|  and  denies  at  once  the  whole  declaration ;  witbooc 
ofitrring  any  fpecial  matter  whereby  to  evade  it*  Aa  in  treC- 
pafs  either  w  et  armis^  or  on  the  cafe,  non  ctdpaUEs^  not 
guilty^;  in  debt  upon  contra£{,  nihil  dehety  he  owes  nodiing; 
in  debt  on  bon^i  non  ejl  fa6lum^  it  is  not  his  deed ;  on  an 
^Jf^ntpjit^  mn  ajj'umpfit^  he  made  no  fuch  promife.  Or  in  real 
adiions,  nul  tort^  no  wrong  done ;  nul  diffeijin^  no  difleUin  ; 
and  in  a  writ  of  rights  the  mife  or  ifiue  is»  that  the  tenant 
has  more  right  to  hold  than  the  demandant  has  to  demands 
Thefe  pleas  are  called  the  general  iflTuei  becaufe,  by  im* 
porting  an  abfolute  and  general  denial  of  what  is  alleged 
in  the  declaration,  they  amount  at  once  to  an  ifTue;  by 
which  we  mean  a  fa£l  affirmed  on  one  fide  and  denied  on 
the  other. 

Fo^^aMERLT  the  general  iflue  was  feldom  pleaded,  except 
when  the  party  roeant  wholly  todeny  the  charge  alleged  againfr 
him.  But  when  he  meant  to  diftinguifh  away  or  palliate  tlic 
charge,  it  was  always  ufual  to  fet  forth  the  parcicular  fa£ls  in 

y  AppenJ.  N<>  (I*  §  4. 
^ ■   —      — —     .-.-■—-■    .  ..,1     ...      lip  ■■  I 

(6)  The  debts  between  the  plaintiff  and  defendant  nraft  Ite 
mutual,  but  may  be -of  different  natures ;  if  the  defendant  doe* 
act  fpecially  plead  his  debt  as  a  fet^off,  he  muft  deiiver  a  notice  of 
&t-off  together  with  the  plea  of  the  generai  iilve.     Bnt  where 
either  debt  arifcs  upon  the  penalty  in  any  bond  or  ^cnfty^  the 
debt  fet-off  muft  be  pleaded.     8  Geo.  IL  c»  9^    A  notice  of  fet- 
off  ought  to  be  exprcffed  with  aimoft  as  much  certamty  aa  a  de- 
clarsition ;  and  the  deUvery  of  it  null  Be  piovcd  at  the  triid  of  the. 
caufe.     ir  Crofi^,  Pr.  157.     But  in  a£tions  hj  or  agaiiA  the  a^- 
fignees  of  a  bankrupt,  the  fum  juftly  due  may  be  recovered  usder 
the  5  Geo.  IL  e.  30.  without  either  pleading,  or  giving  notice  of  » 
£Bt-offi     I  T.R.  iij. 

wbar 
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what  is  iSaUed  ^fp^ciat^Xtt ;  lirhich  was  origmallf  intended 
tio  apprise  the  court  and  the  advetfe  party  of  the  nature  and 
Ctrcumftances  of  the  defence,  and  to  keep  the  law  and  the 
izOt  diftind.  And  it  is  an  invariable  rale,  that  eVery  defence 
which  cannot  be  thus  fpecially  pleaded,  may  be  given  in  evi- 
dence, upon  the  general  iffue  at  the  trial.  But,  the  fcience 
of  fpecial  pleading  having  been  frequently  perverted  to  the  C  3®^  3 
purpofes  of  chicane  and  delay,  the  courts  have  of  late  in 
fome  inftances,  aind  the  legiilature  in  many  more,  permitted 
the  general  iiTue  to  be  pleaded,  which  leaves  dvery  thing  open^ 
the  fa£i,  the  law,  and  the  equity  of  thexafe ;  and  have  aK 
lowed  fpecial  matter  to  be  given  in  evidence  at  the  triaU  And^ 
though  it  fliould  fcem  as  if  much  confufion  and  uncertainty 
would  follow  from  fo  great  a  relaxatipn  of  the  (tri£lnefs 
tntiently  obferVed,  yet  experience  has  (hewn  it  to  be  other* 
wife  $  efpectally  with  the  aid  of  a  new  trial)  in  cafe  either 
party  be  unfairly  furprifed  by  the  other* 

2.  Special  pleaa^  in  bat  of  the  platittiff  s  (demand,  are 
Tery  various,  according  to  the  circumftanccs  of  the  defend* 
ant's  cafe.  As,  in  real  adlions,  a  genera)  releafe  dr  a  fine, 
both  of  which  may  deftroy  and  bat  the  platnti^s  title.  Or^ 
in  perfonal  aAions,  an  accord,  arbitration,  conditions  per^ 
formed^  nonage  of  the  defendant,  or  fome  other  hdt  which 
precludes  the  plaintiff  from  hb  aAion  '•  .  A  jufifjicaiwn  la 
likewife  a  fpecial  plea  in  bar ;  as  in  aflions  of  aflault  and 
battery,  fin  agault  iemefnt^  that  it  was  the.platotifPs  own 
ori^nal  aflault  ^  in  trefpaCi,  that  the  defendant  did  the  thing 
complained  of  id  right  of  fome  o£ce  which  warranted  him 
fo  to  do ;  or  in  an  a£iion  of  flander,  that  the  plaintiff  ia 
really  as  bad  a  man  as  the  defendant  faid  he  was* 

Also  a  man  may  plead  the  ftatates  of  liitiltation*  in  bat  $ 
•r  the  time  limited  by  certain  a£ls  of  parliament,  beyond 
which  no  plaintiff  can  lay  hib  caofe  of  a£tion.  This,  by  the 
ftatttte  of  3fl  Hen,Vin.  c«  a.  in  a  writ  of  rights  is^/y  years  1 
in  aflifes,  writs  of  entry,  or  other  poQeffory  anions  real^  of 

VoklO.  2  the 
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the  feifin  of  one's  anceftorsy  in  lands ;  and  either  of  their 
feifin,  or  one's  own,  in  rents,  fuits»  and  fervices,  ^y  years : 
and  in  a^iions  real  for  lands  grounded  upon  one's  own  feifin 
or  pofleflioni  fuch  poiTeflioti  muft  have  been  within  ttirtj 
years.  By  flatute  i  Mar.  (1. 2.  c.  5*  this  limitation  does  not 
extend  to  any  fuit  for  advowfons,  upon  reafons  given  in  a 
former  chapter  b.  But  by  the  (latute  ai  Jac.  L  c.  a.  a  time 
E  307  ]  of  limitation  Was  extended  to  the  cafe  of  the  king;  nHz; 
Jixty  years  precedent  to  19  Feb.  1623  ^  j  but,  this  becoming 
inefFe£tual  by  efRux  of  time,  the  fame  date  of  limitation  vras 
fixed  by  (latute  9  Geo.  Ill*  c.  16.  to  commence  and  be 
reckoned  backwards,  from  the  time  of  bringing  any  fuit  or 
other  procefsy  to  recover  the  thing  in  queftion  $  fo  that  a 
pofTcflion  iox  Jixty  years  is  now  a  bar  even  againft  the  prero- 
gative, in  derogation  of  the  antient  maxim,  *<  nulhm  tempus 
^'  cccurrit  regi"  By  another  ftatute,  ai  Jac,  I.  c,  16.  twenty 
years  is  the  time  of  limitation  in  any  writ  of  formedon  :  and, 
by  a  confequence,  twenty  years  is  alfo  the  limitation  in  every 
aAion  of  ejedment ;  for  no  eje£l:ment  can  be  brought,  un« 
lefs  where  the  lefibr  of  the  plaintiiF  is  entitled  to  enter  on  the 
lands  \  and  by  the  ftatute  21  Jac.  I.  c.  16.  no  entry  can  be 
made  by  any  man,  unlefs  within  twenty  years  after  his  right 
(hall  accrue.  Alfo  all  aflions  of  trefpafs,  (quart  claufumfregii^ 
or  otherwife*)  detinue,  trover,  replevin,  account,  and  cafe  (7), 
(except  upon  accounts  between  merchants  (8),)  debt  on  fimple 
contradi,  or  for  arrears  of  rent,  are  limited  by  the  ftatute  laft 
mentioned  to^;c  years  after  the  caufe  of  zQXon  commenced : 

^  See  pag.  250.  *  3  Inft.  1S9.  '  See  pag.  206. 


(7 )  Under  the  head  of  anions  upon  the  cafe  are  included  afb'ons 
for  libels,  criminal  convefation,  fedu6^ion,  and  adions  for  words, 
which  are  not  a£lionabIe  without  a  fpccial  damage. 

(8)  This  exception  does  not  extend  to  a  tradefman's  account 
with  his  cuftomer,  where  the  items  are  all  on  one  fide,  for  then 
the  ftatute  will  bar  thofe  beyond  fix  years ;  but  where  there  is  a 
mutual  unfettled  account,  it  is  held  that  a  new  item  in  the  account 
within  fix  years  Is  an  acknowledgment  of  the  whole,  and  takes  the 
whole  account  out  of  the  ftatute.     6  T*  R.  189. 

and 
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and  aj^ions  of  aflault,  mehacei  battery,  mayhem,  and  im- 
prifonment,  muft  be  brought  vrlthm  four  years,  and  aflions 
for  words  within  two  years,  after  the  injury  committed  (9). 
And  by  the  ftatute  3 1  Eliz.  c.  5.  all  fuits,  indiftments,  and  in- 
formations, upon  any  penal  ftatutes,  where  any  forfeiture  is 
to  the  crown  alone,  (hall  be  fued  within  ttoo  years  $  and  where 
the  forfeiture  is  to  a  fubjed,  or  to  the  crown  and  a  fubjeft^ 
within  Off-year  after  the  offence  committed  (10),  imlefs  where 
any  other  time  is  fpecially  limited  by  the  ftatute.  Laftly,  by 
ftatute  loW.III.  c.  14.  no  writ  otcTToVfJctre  facia/,  or  other 
fuit,  (hall  be  brought  to  reverfe  any  judgment,  fintf,  or  reco* 
Tery,forerror,unIefs  it  be  profecuted  within  twenty  years  (i  !)• 


(9)  The  ftatute  makes  an  exception  for  all  perfons  who  fhall  be 
under  age,  feme  coverts f  non  compos  mentis f  in  prifon,  or  abroad^ 
when  the  caufe  of  action  accrues ;  and  the  limitations  of  the  ftatute 
fludl  only  commence  from  the  time  when  their  refpe6kive  impedi- 
ments or  difabilities  are  removed ;  fee.  7*  But  if  one  only  of  a 
number  of  partners  Uves  abroad,  they  muft  bring  their  aftlon 
within  fix  years  after  the  caufe  of  it  accrued.  4  7^  J{.  5 1 6.  And 
where  a  party  has  been  guilty  of  any  fraud  in  his  dealings  or  ac- 
counts, the  courts  of  law  and  equity  have  determined  that  he  (hall 
only  protedl  himfelf  by  the  ftatute  of  limitations  from  the  time  hjs 
fraud  is  difcovered*    3  P.  Wms*  143*    Doug.  630. 

Any  acknowledgment  of  the  exiftence  of  the  debt,  howerer 
flight,  will  take  it  out  of  the  ftatute,  and  the  limitation  will  then 
run  from  that  time ;  and  where  an  expreflion  is  ambiguous,  it 
fhall  be  left  to  the  confideratioa  of  the  jury,  whether  it  amounts  or 
not  to  fuch  acknowledgment.  2  T»  R,  760.  Where  there  are 
two  or  more  drawers  of  a  joint  and  feveral  promifibry  note,  the 
acknowledgment  of  one  may  be  given  ia  evidence  in  a  feparate 
adion  againft  another,  and  will  defeat  the  cffc&,  of  the  ftatute. 
Doug.  629. 

(10)  Where  the  forfeiture  is  to  the  crown  and  a  fubjeft,  a  com- 
mon informer  muft  fue  within  one  year,  and  the  crown  may  profe- 
cute  for  the  whole  penalty  at  any  time  within  two  years  after  that) 
year  ended. 

(11)  No  ftatute  has  fixed  any  limitation  to  a  bond  or  fpeciahy; 
but  where  no  intereft  has  been  paid  upon  a  bond,  and  no  demand 

Z  2  proved 
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The  life  of  tbcfe  ftatntei  of  limitation  is  to  prefenre  the  peace 
of  the  ktngdom,  and  to  prcfcot  thofe  innumersible  perjuries 
which  might  enfue,  if  a  man  were  allowed  to  bring  an  zGtion 
i  3^8  3  for  any  injury  eommitted  u  any  dtftaoceof  time.  Upon  both 
thefe  aecounts  the  bw  therefore  hdda.  that  **  inttr^  nipub'^ 
Semi  uijtjinu  Ikium  /*  and  npon  the  fanM  principle  the  Athe- 
nian laws  in  gen^at  prohibited  all  anions,  where  the  injury 
was  committed  Jhm  years  before  the  complaint  was  made  *• 
If  therefore  in  any  fuit^  the  injnryt  or  caufe  of  a&ion,  hap- 
pened earlier  dian  die  period  expreisly  limited  by  kw,  the  de- 
fendant may  plead  the  ftatutes  of  limitations  in  bar :  as  upon 
an  qfua^fitf  or  promife  to  pay  money  to  the  plaintiff,  the  de- 
fendant may  plead  mtn  affwnifti  mfraftn  omws  he  made  no 
fuch  promife  within  fix  years  ^  which  is  an  efie£kual  bar  to 
the  comfdaxnt* 


An  fftiffil  is  likewtie  a  fpecial  plea  in  bar;  which  hap- 
pens where  a  man  hath  done  fome  a&»  or  executed  fome  deed^ 
which  eftops  <»  precludes  him  from  arerring  any  thing  to 
die  contrary.  As  if  tenant  for  years  (who  hath  no  freehold) 
levies  a  fine  to  another  peribn.  Though  this  is  void  as  to 
ftrangerS)  yet  it  fliall  work  as  an  eftoppel  to  the  cognizori 
for  if  he  afterwards  brings  an  adion  to  recover  thefe  landss 
and  his  fine  is  pleaded  againft  him>  he  fliall  thereby  be  eftop- 
-ped  from  laying,  that  he  had  no  freehold  at  the  dme>  and 
ihetefete  was  incapable  of  levying  it. 

The  conditions  and  ifsalides  of  a  plea  (which^  as  well 
as  the  doftrtnei  of  eftoppds,  will  alio  hold  equally,  mutatd 
mutandiSf  with  regard  to  other  parts  of  pleading)  are>  i.Tfaat 
It  be  fingle  and  containing  only  one  matter ;  for  duplicity 
begets  confufion.  But  by  ftatute  4  &  5  Ann.  c.  16.  a  man 
with  leave  of  llu^  court  may  plead  two  or  more  diftinA  mat- 

*  Pott  Aati  k  t,  c.  IX. 

proved  tbereon  for  twenty  years,  the  judges  reeommend  it  to  the 
Jury  to  prefume  diat  it  is  dHehargcds  and  to  find  a  verdift  for  the- 
defendant,    a  T.  R.  ^70. 
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ters  or  fingle  pleas ;  a8»  in  an  adion  of  affimk  and  batteiyj 
thefe  three,  not  guilty,  Jin  aJfauH  ietmrfne^  and  the  ftatnte  of 
limitations.  2.  That  it  be  dire£l  and  pofitive,  and  no(  aiw 
gumentative.  3*  That  it  have  coorenient  certainty  of  ttnie» 
place,  and  perfons.  4.  That  it  anfver  the  plaintiff's  alle<» 
gations  in  ^rery  material  point,  j.  That  it  belb  pkaded  aa 
to  be  capable  of  triaL 

Special  pleaa  are  ufaally  in  the  affirmative^  fometimea  C  3^  3 
m  the  negative ;  but  they  always  advance  fome  new  £ad  not 
mentioned  in  the  declaration ;  and  then  they  mnft  be  averred 
to  be  true  in  the  common  form  X'^^  and  this  he  is  ready  to 
*<  verify/'— This  is  not  neccflary  in  pleas  of  the  general 
iffue  ;  thofe  always  conuining  a  total  denial  of  the  fada 
before  advanced  by  the  other  p^tfty^  and  therefore  putting 
him  upon  the  proof  of  thenu 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead 
fpecially  fuch  a  plea  as  amounts  only  to  the  general  ifliie,  or 
a  total  denial  of  the  charge ;  hot  in  fuch  cafe  he  (hall  be 
driven  to  plead  the  general  ifiue  in  terms^  whereby  the  whol^ 
queftion  is  referred  to  a  jury.  But  if  the  defendant,  in  aa 
aflife  or  aAion  of  trefpab,  be  defirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  the  jury,  he  may  ftate  hia 
title  fpecially,  and  at  the  fame  time  givi  colour  to  the  plaintiff^ 
or  fuppofe  him  to  have  an  appearance  or  colour  of  title,  bad 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  com* 
petent  judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feoffment  with  livery  from  A,  by  force  of  which  he  en* 
tered  on  the  lands  in  queftion,  he  cannot  plead  this  by  itfelfy 
as  it  amounts  to  no  more  than  the  general  iffue,  nulimrt^  md 
diJpAfin^  in  ai&fe,  or  mi  guilty  in  an  aAion  of  trefpaft.  But 
he  may  allege  this  fpecially,  provided  he  goes  farther  and 
fays,  that  the  plaintiff  claiming  by  fkur  oli  a  prior  deed  of 
feoffinent,  without  livery,  entered ;  upon  whom  he  enteredi 
and  may  then  refer  himfelf  to  the  judgment  of  the  court 
vhicb  of  thefe  two  titles  is  the  beft  in  point  of  law  ^ 

f  Df.  1^  Stttd.  s.  c  5|« 
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When  the.  pica  of  the  defendant  is  thus  put  in,  if  it  does 
not  amount  to  an  ifliie  or  total  conlradidlion  of  the  declara^ 
tion  but 'only  evades  it,  the  plaintiff  may  plead  again,  and 
reply  to  the  defendant's  plea :  cither  travcrfing  it  \  that  is» 
totally  denying  it ;  as,  if  on  an  adion  of  debt  upon  bond  the 
defendant  ^ItzAzfolvitad^my  that  he  paid  the  money  when 
[  310  J  due,  here  the  plaintiff  in  his  replication  may  totally  travcrfe 
this  plea,  by  denying  that  the  defendant  paid  it ;  ox,  he  may 
allege  new  matter  in  contradidion  to  the  defendant's  plea ; 
as  when  the  defendant  pleads  no  award  maie^  the  plaintiiF 
may  reply,  and  fct  forth  an  a£lual  award,  and  aflign  a 
breach^:  or  the  replication  may  confifs  attd  avoid  the  pica,  by 
fome  new  matter  or  diftindlion,  confiilent  with  the  plaintiff's 
former  declaration ;  as,  in  an  a£^ion  for  trefpafling  upon  land 
whereof  the  plaintiff  is  feifed,  if  the  defendant  (hews  a  title 
to  the  land  by  defcent,  and  that  therefore  he  had  a  right  to 
enter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  cither 
travcrfe  and  totally  deny  the  fa£l.of  the  dcfcent;  or  he  may 
confefs  and  avoid  it,  by  replying,  that  true  it  is  th^t  fuch 
dcfcent  happened,  but  that  fmce  the  dcfcent  the  defendant 
himfclf  dcmifcd  the  lands  to  the  plaintiff  for  term  of  life. 
To  the  replication  the  defendant  m^y  rejoin ^  or  put  in  an 
anfwer  called  a  rejoinder.  The  plaintiff  may  anfwer  the  xt^ 
\o\nitxhy  ^  fur  rejoinder :  upon  which  the  defendant  may 
rebut  i  and  the  plaintiff  anfwer  him  by  z  fur-rebutter.  Which 
pleas,  replications,  rejoinders,  fur-rejoinders,  rebutters,  and 
fur-rebutters  anfwer  to  the  exception  replication  duplication 
triplication  and  juadruplicatio  of  the  Roman  laws  ^.     . 

The  whole  of  this  procefs  is  denominated  the  pleading/ 
in  the  feveral  ftages  of  which  it  muft  be  carefully  obferved, 
not  to  depart  or  vary  from  the  title  or  defence,  which  the 
party  has  once  infifted  on.  For  this  (which  is  called  a  de* 
parture  in  pleading)  might  occalioa  endlcfs  altercation* 
Therefore  the  replication  muft  fupport  the  declaration,  and 
the  rejoinder  muft  fupport  the  plea,  without  departing  out  of 

*  Append.  NoUL  ^6.  ^  hfi^A^l^    'MSU  1. 5.  fr. 5.  e,  i. 
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ir.  As  in  the  cafe  of  plesding  no  award  made,  in  confequence 
of  a  bond  of  arbitration,  to  which  the  plaintiff*  replies,  fct- 
ting  forth  an  adual  award ;  now  the  defendant  cannot  rejoin 
that  he  hath  performed  this  award,  for  fuch  rejoinder  would 
be  an  entire  departure  from  his  original  plea,  which  alleged. 
that  no  fuch  award  was  made :  therefore  he  has  now  no  other 
choice,  but  to  traverfe  the  h€t  of  the  replication,  or  elfe  to  [  311  ] 
demur  upon  the  law  of  it* 

Ybt  in  many  a£lions  the  plaintiff,  who  has  alleged  in  his 
declaration  a  general  wrong,  may  in  his  replication,  after  an 
evafitre  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particular  certainty,  by  affigning  the  injury  afrefli 
with  all  it's  fpecifio  circumftances  in  fuch  manner  as  clearly 
to  afcertain  and  identify  it,  confidently  with  his  general 
complaint;  which  is  called  a  new  or  novel  affignment.  As,  if 
the  plaintiff  in  trefpafs  declares  on  a  breach  of  his  clofe  in  D  ^ 
and  the  defendant  pleads  that  the  place  where  the  injury  is 
faid  to  have  happened  is  a  certain  clofe  of  pafture  in  D, 
which  defcended  to  him  from  B  his  father,  and  fo  is  his  own 
freehold  \  the  plaintiff  may  reply  and  affign  another  clofe  in 
D|  fpecifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  injury'. 

It  hath  previoufly  been  obferved^  that  duplicity  in  pleading 
muft  be  avoided.  Every  plea  muft  be  fimple,  entire,  con- 
cealed, and  confined  to  one  fingle  point :  it  muil  never  be 
entangled  with  a  variety  of  di(lin£l  independent  anfwers  to 
the  fame  matter ;  which  muft  require  as  many  different 
replies,  and  introduce  a  multitude  of  iffues  upon  one  and  the 
fame  difpute.  For  this  would  often  embarrafs  the  jury,  and 
fometimes  the  court  itfelf,  and  at  all  events  would  greatly 
enhance  the  expcnfc  of  the  parties.  Yet  it  frequently  is 
expedient  to  plead  in  fuch  a  manner  as  to  avoid  any  implied 
admiflion  of  a  faft,  which  cannot  with  propriety  or  fafety  be 
pofitively  affirmed  or  denied.  And  this  may  be  done  by  what 
is  called  z  protejlaticn :  whereby  ihc  party  interpofc^s  an  ob-  " 

i  Bro.  Jibr.t,  trt^aju  105. 184.  k  pag.  jo8. 
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liqne  allegation  or  denial  of  fomc  faA«  proteftiDg  (by  tho 
gerund  ffrot(fiando)  that  fUch  »  mutca  d<K9  or  dd€$  not  eufti 
and  at  the  fame  time  avoiding  a  dired  affirmation  or  denial* 
Sir  Edward  Coke  hath  defined'  a  proteftation  (in  the  pithy 
,dialeA  of  that  age)  to  be  ^*  an  c^dulion  of  a  conclufion/' 
t  3^^  ]  For  the  ufe  of  it  is^  to  fave  the  party  from  being  concluded 
vith  rcfpedi  to  fome  fa&  or  circumftance,  \vhicb  cannot  b« 
diredly  affirmed  or  denied  without  falling  into  duplicity  oC 
pleading;  and  which  yet,  if  he  did  not  thu3  enter  his  proteft, 
he  might  be  deemed  to  have  tacitly  waived  or  admittedt 
Thus,  while  tenurd  in  villenage  fubfilted,  if  a  villein  had 
brought  an  aAion  againft  his  lord,  and  the  lord  was  inclined 
to  try  the  merits  of  the  demand,  and  at  the  fann^  time  to 
prevent  any  conclufion  again  (I  himfelf  that  he  had  waived 
his  ligniory  $  he  could  not  in  this  cafe  both  plead  affirma^ 
tively  that  the  plaintiff  was.  his  villein,  and  alfo  take  ifliia 
upon  the  demand  ;  for  then  his  plea  would  have  been  iiW//f 
^M  the  former  alone  would  have  been  a  good  bar  to  the  action ; 
but  he  might  have  alleged  the  villenage  of  the  plaintiff,  by 
way  of  proteftation,  and  then  have  denied  the  demand.  By 
this  means  the  future  vafl^Iage  of  the  plaintiff  was  faved  to 
the  defendant,  in  cafe  the  iffue  was  found  in  his  (the  defends 
pint's)  favour*":  for  the  proteftation  prevented  that  conclu- 
fion, which  would  otberwife  have  refuUed  from  the  reft  of 
)iis  defence,  that  he  had  enfranchifed  the  plaintiff" ;  fince  no 
villein  could  maintain  a  civil  a£^ion  againft  his  lord.  So  alfo 
if  a  defendant,  by  way  of  inducement  to  the  point  of  hia 
defence,  alleges  (among  other  matters)  a  particular  mode  of 
feifin  or  tenurCi  whiph  the  plaintiff  is  unwilling  to  admit, 
and  yet  defires  to  take  iffue  on  the  principal  point  of  the  de- 
fence, hp  n^uft  deny  the  feifin  or  tenure  by  way  of  protefta*  . 
fion,  and  then  traverfe  the  defenfiye  matter.  So  laftly,  if 
an  award  be  fet  forth  by  the  plaintiff^  and  he  can  allign  a 
breach  in  one  part  of  it,  {viz,  the  non-payment  of  a  fum  of 
mon^y,)  and  yet  is  afraid  to  admit  the  performance  of  the  reft 
pf  fhe  award|  or  to  aver  in  general  a  non  performance  of  any 

>  I  Iftft.  laf-  ^  <*  Litt  ?»6.  •  See  book  H.  ch.  ([.  pag.  194. 
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part  of  it,  left  fometbing  fliould  appear  to  have  been  per- 
formed ;  he  may  iare  to  himfelf  any  advantage  he  might 
hereafter  make  of  the  general  non-performance,  by  alleging 
that  by  protefiatipn  \  and  plead  only  the  non»payment  of  the 
money  •, 

Im  any  ftagc  of  the  pkadingSi  when  etdier  fide  advances  or  [[  313  } 
affirms  any  n^w  mattery  he  ufually  (as  was  faid)  avers  it  to 
be  true  \  <*  and  this  be  is  teady  to  verify/'  On  the  other 
handt  when  eithfr  Ada  traTtrfes  or  denies  die  h€t%  pleaded  by 
his  antagonift,  he  ufaally  tenders  an  iflue,  as  it  is  called  \  the 
language  of  which  is  diflf^rent  according  to  the  party  by  whom 
the  iflue  is  tendered ;  for  if  the  traverfe  or  denial  comes  from 
the  defendant^  the  tflue  is  tendered  in  this  manner,  <<  and  of 
<*  this  he  puts  himfelf  upon  the  country ,**  thereby  fubmitting 
himfelf  10  the  J  adgmeatf  of  h»i  peers  ^ :  but  if  the  traverfe  lies 
upon  the  plaintiC  he  tenders  the  ifliie  or  prayr  the  judgment 
of  the  peers  againft  the  defendant  in  another  form  \  thus : 
#<  and  this  he  prays  may  be  inquired  of  by  the  country." 

But  if  either  fide  (as,  for  inftance^  the  defendant)  pleads 
a  fpecial  negative  plea  \  not  traverfing  pr  denying  any  thinf 
that  was  before  alK  ^ed,  but  difdofing  fome  new  nc^gative 
matter  \  ast  where  the  fuit  is  om  a  bond,  conditioned  tq  per* 
form  an  awards  and  the  defendant  pleads,  negatively^  that 
IV>  award  was  in^<»  be  tenders  no  iflue  upon  this  plea  \  b<^* 
Caufe  it  does  not  yet  appear  whether  the  fa£l  will  be  difputed^ 
(lie  plaintiff  not  having  yet  averted  the  exiftence  of  any 
award  %  but  when  the  plaintiff  replies,  and  fets  forth  ao 
adual  fpecific  award,  if  then  the  defendant  traverfes  the  re« 
plication,  and  denies  the  making  of  any  fuch  award,  he  then| 
and  not  before,  tenders  an  iffue  to  the  plaintiff.  For  when  iq 
the  cpurfe  of  pleading  they  come  to  a  point  which  is  affirmed 
pn  one  Cde»  and  denied  on  the  other,  they  are  then  faid  ta 
be  at  ifiu^  {  all  their  debates  being  at  laft  contraded  into  a 
(ingle  potn^y  whi^h  muft  now  be  determined  either  in  fa« 
VOur  of  the  plustiff  or  of  tha  defendant. 
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OF  ISSUE  AND   DEMURRER. 


IS5  U  E»  exkuff  beixTg  the  end  of  ail  the  pleadings,  is  the 
fpuf  th  part  or  ftage  of  an  aAion,  and  is  either  upon  mat- 
ter of  law^  or  matter  ot/aS* 

•  •    •  • 

An  iflue  upon  matter  of  law  is  called  a  demurrer:  and  it 
confefles  the  fa£is  to  be  truei  a$  ftated  by  the  oppofite  party  ; 
but  denies  that,  by  the  law  arifirfg  upon  thofe  fads,  any  in- 
jury is  done  to  the  plaintiff^  or  that  the  defendant  has  made 
out  a  legitimate  excufei  according  to  the  "party  which  firft 
demurs^  demoratur,  reftsor  abides  upon  the  point  in  queftion* 
As,  if  the  matter  of  the  plaintifPs  complaint  or  declaration 
be  infufEcient  in  law,  as  by  not  afligning  any  fufficient  tre& 
pafs,  then  the  defendant  demurs  to  the  declaration  ;  if,  oii 
the  other  hand,  the  defendant's  excufe  or  plea  be  invalid,  as 
if  he  pleads  that  he  committed  the  trefpafs  by  authority  from 
a  ftranpcr,  without  making  out  the  ftrangcr^s  right ;  here  the 
plaintiff  may  demur  in  law  to  the  plea :  and  fo  on  in  every 
other  part  of  the  proceedings,  where  cither  fide  perceives 
any  material  obje^ion  in  point  of  law,  upon  which  he  may 
reft  his  cafe. 

The  form  of  fucK  demurrer  is  by  averring  the  declaration 
or  plcaj  the  replication  or  rejoinder^  to  be  infufficient  in 

law 
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law  to  maintain  the  a£lion  or  the  defence ;  and  therefore 
praying  judgment  for  want  of  fuincicnt  matter  alleged  \ 
Sometimes  demurrers  arc  merely  for  want  of  fuffictent  form 
in  the  writ  or  declaration.  But  in  cafe  of  excf:ptions  to  the 
form,  or  manner  of  pleading,  the  party  demurring  muft  bj 
ilatute  27  £Iiz.  c  5.  and  4^5  Ann*  c.  16.  fet  forth  the 
caufes  of  his  demurrer,  or  wherein  he  apprehends  the  de« 
ficiency  to  conCft.  And  upon  cither  a  general^  or  fuch  a 
J^cial  demurrer,  the  oppofite  party  muft  aver  it  to-be  fudi- 
cient,  which  is  called  a  joinder  in  demurrer  **,  and  theo  the 
parties  are  at  iifue  in  point  of  law.  Which  iffue  in  law,  or 
demurrer,  the  judges  of  the  court  before  which  the  a£lion  is 
brought  muft  determine. 

An  iflue  of  faft  is  where  the  faft  only,  and  not  the  law, 
IS  difputed.  And  when  he  that  denies  or  traverfes  the  faft 
pleaded  by  his  antagonift  has  tendered  the  ifTue,  thus;  <'  and 
«<  this  he  prays  may  be  inquired  of  by  the  country  ;"  or, 
•*  and  of  this  he  puts  himfelf  upon  the  country  ;*'  it  may  im- 
mediately be  fubjoined  by  the  other  party,  **  and  the  faid 
"  A.  B.  doth  the  like.'*  Which  done,  the  iflue  is  faid  to  be 
joined,  both  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  truth  of  the  hGt  in  queftion  ^.  And  this  iflue  of 
fafl  muft,  generally  fpeaking,  be  determined,  not  by  the  judges 
of  the  court,  but  by  fome  other  method  ;  the  principal  of 
which  methods  is  that  by  the  country,  per  pais^  (in  Latin^ 
per  patriamy)  that  is,  by  jury.  Which  eftafolilhment  of  dif- 
ferent tribunals  for  determining  thefe  difl^crent  iflTues,  is  in 
fome  meafure  agreeable  to  the  courfe  of  juftice  in  the  Ro« 
man  republic,  where  the  judiccs  ordinarti  determined  only 
queftions  of  fa£t,  but  queftions  of  law  were  referred  to  the 
4]ecifions  of  the  ceniumvtri  ^. 

But  here  it  will  be  proper  to  obferve,  that  during  the 
whole  of  thefe  proceedings,  from  the  time  of  the  defendant*« 
appearance  in  obedience  to  the  king's  writ,  it  is  neccflary 

•  Append.  No  III.  §  6.  <  Append.  No  II.  ^  4. 

?  Uid,  <  Cic.  Jt  Oratjr.  I.  1.  e,  3*. 
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tliat  boUi  the  parties  be  kept  or  continued  va,  eourt  from  daj  to 
dajr,  till  the  final  determination  of  the  fuit.  For  the  court 
caa  determine  nothing,  unlefs  in  the  prefence  of  both  thb 
parties,  in  perfon  or  by  their  attorneys,  or  upon  default  of 
one  of  them,  after  his  original  appearance  and  a  time  pre- 
fixed for  his  appearance  in  court  again.  Therefore  in  the 
conrfe  of  pleading,  if  either  party  negleds  to  put  in  his  de« 
claration,  plea,  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  ftanding  rules  of  the  court,  the 
plaintiff,  if  the  omiiTion  be  his,  is  faid  to  be  nonfuit^  or  not 
to  follow  and  purfue  his  complaint,  and  (hall  lofe  the  benefit 
of  bis  writ  2  or,  if  the  negligence  be  on  the  fide  of  the  de* 
fendant,  judgment  may  be  had  againft  him,  for  fuch  his 
default.  And,  after  iflue  or  demurrer  joined,  as  well  as  in 
ibme  of  the  previous  (tages  of  proceeding,  a  day  is  continually 
given  and  entered  upon  the  record,  for  the  parties  to  appear 
on  from  time  to  time,  as  the  exigence  of  the  cafe  may  re« 
quire.  The  giving  of  this  day  is  called  the  continuance^ 
becaufe  thereby  the  proceedings  are  continued  without  in- 
terruption from  one  adjournment  to  another.  If  thefe  con- 
tinuances are  omitted,  the  caufe  is  thereby  difcontinued,  and 
the  defendant  is  difcharged  Jine  die,  without  a  day,  for  this 
turn  ;  for  by  his  appearance  in  court  he  has  obeyed  the  com- 
mand of  the  king^  writ  ^  and,  unlcfs  he  be  adjourned  over 
to  a  day  gertain,  he  is  no  longer  bound  to  attend  upon  that 
fummons ;  but  he  muft  be  warned  afrefh,  and  the  whole 
mutt  begin  de  no^* 

• 

Now  it  may  fomctimes  happen,  that  after  the  defendant 
has  pleaded,  nay,  even  after  iflue  or  demurrer  joined,  there 
may  have  arifen  fome  new  matter,  which  it  is  proper  for  the 
defendant  to  plead  \  as,  that  the  plaintiff,  being  a  feme-fole^ 
is  fince  married,  or  that  ihe  has  given  the  defendant  a  re- 
leafe,  and  the  like  :  here,  if  the  defendant  takes  advantage 
of  this  new  matter,  as  early  as  he  poffibly  can,  viz.  at  the 
day  given  for  his  next  appearance,  he  is  permitted  to  plead  it 
in  what  is  called  a  plea  fsfis  darrein  continuance^  or  fince  the 
laft  adjournment.    For  it  would  be  unjuft  to  exclude  him 

from 
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from  the  benefit  of  this  new  defence,  which  it  was  not  !n  his 
power  to  make  when  he  plesded  the  former.  But  it  is  dao« 
gerous  to  rely  on  fuch  a  plea,  without  due  confideration  )  for 
it  confefles  the  matter  which  was  before  in  difpute  between 
the  parties  *.  And  it  is  not  allowed  to  be  put  in,  if  any  con* 
tinuance  has  intervened  between  the  arifing  of  this  freih 
matter  and  the  pleading  of  it :  for  then  the  defendant  is  guiitj 
of  negled,  or  laches^  and  is  fuppofed  to  rely  on  the  merits  oC 
his  former  plea.  Alfo  it  is  not  allowed  after  a  demurrer  is 
determined,  or  verdict  given ;  becaufe  then  relief  may  be 
had  in  another  way,  namely,  by  writ  of  au£ta  querela^  of 
which  hereafter.  And,  thefe  pleas  ^s  darrein  cofttirmance^ 
when  brought  to  a  demurrer  in  law  or  ifltte  of  fa£t,  (hall  be 
determined  in  like  manner  as  other  pleas* 

Wb  have  faid,  that  demurrers,  or  qveftlons  concerning  the 
fitffidencj  of  the  matters  alleged  in  the  pleadings,  are  to  be 
determined  by  the  judges  of  the  court,  upon  folemn  argument 
by  counfel  on  both  fides ;  and  to  that  end  a  demurrer  hoclk 
is  made  up,  containing  all  the  proceedings  at  lengthy  which 
sre  afterwards  entered  on  ntord  9  and  copies  thereof,  callecl 
fe^eT'boohi  are  delirered  to  the  judges  to  perufe«  The  rr- 
€ord  ^  is  a  hiftory  of  the  moft  material  proceedings  in  the 
eaufe,  entered  on  a  parchment  roll,  and  continued  down  to 
the  prefent  time ;  in  which  mud  be  ftated  the  original  writ 
and  fummons,  all  the  pleadings,  the  declaration,  view  or 
9jer  prayed,  the  imparlances,  plea,  replication,  rejoinder, 
continuances,  and  whatever  farther  proceedings  have  been 
had ;  all  entered  verbatim  on  the  roll,  and  alfo  the  iiliie  or 
demurrer,  and  joinder  therein. 


These  were  formerly  all  written,  as  indeed  all 
proceedings  were,  in  Norman  or  French  law,  and  even  the 
arguments  of  the  counfel  and  decifions  of  the  court  were  in 
the  fame  barbarous  di^le£l.  An  evident  and  (hameful  badgc^ 
it  muft  be  owned,  of  tyranny  and  foreign  (ervitude  \  being 
introduced  under  the  aufpices  of  William  the  Norman,  and 

hit 
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lisfons:  whereby  the  Ironical obfervation  of  theRoman  fatyrift 
came  to  be  literally  verifiedi  that  ^<  Gallia  catifidicos  dacuitfa^ 
«*  cunda  Britannos  s.'*  This  continued  till  the  reign  of  Edward 
III.  \  who,  having  employed  hi$  arms  fuccefsfully  in  fub- 
dtting  the  crown  of  France^  thought  it  unbefeemingthe  dignity 
of  the  vi£lors  to  ufe  any  longer  the  language  of  a  vanquished 
country.  By  a  (latute  therefore,  pafied  in  the  thirty- (izth 
year  of  his  reign  \  it  was  enafled,  that  for  the  future  all 
pleas  fiiould  be  pleaded,  (hewn,  defended,  anfwered,  debated^ 
snd  judged  in  the  Englifh  tongue ;  but  be  entered  and  en- 
rolled in  Latin :  (In  like  manner  as  don  Alonfo  X,  king  of 
Caftile,  (the  greatrgrandfather  of  our  Edward  III,)  obliged 
his  fubjeds  to  ufe  the  Caftilian  tongue  in  all  legal  proceed- 
ings ^^  and  as,  in  1286,  the  German  language  was  efta- 
bliflied  in  the  courts  of  the  empire  ^.  And  perhaps  if  our 
legiilature  had  then  directed  that  the  writs  themfelves,  which 
are  mandates  from  the  king  to  his  fubje£ls  to  perform  certain 
aAs  or  to  appear  at  certain  places,  (hould  have  been  framed 
in  the  Englifli  language,  according  to  the  rule  of  our  antient 
law  ',  it  had  not  been  very  improper.  But  the  record  or  enroll- 
ment of  thofe  writs  and  the  proceedings  thereon,  which  was 
calculated  for  the  benefit  of  pofterity,  was  more  ferviceable 
(becaufe  more  durable)  in  a  dead  and  immutable  language 
than  in  any  flux  oi  living  one.  The  praAifers,  however^  being 
afed  to  the  Norma^n  language,  and  therefore  imagining  they 
could  exprefs  their  thoughts  more  aptly  and  more  concifely 
in  that  than  in  any  other,  ftill  continued  to  take  their  note* 
in  law  French  :  and  of  courfe  when  thofe^notes  came  to  be 
publifhed,.  under  the  denomination  of  reports,  they  were 
printed  in  that  barbarous  dialed ;  which,  joined  to  the  addi- 
tional terrors  of  a  Gothic  black  letter,  has  occafioned  many 
a  ftudent  to  throw  away  his  Plowden  and  Littleton,  without 
venturing  to  attack  a  page  of  them.  And  yet  in  reality,  upon 
a  nearer  acquaintance,  they  would  have  found  nothing  very 
formidable  in  the  language ;  which  differs  in  it*s  grammar 

«  y^v,  XV.  III.  ^  Jiid,  XXIX.  135. 

^  c  15.  ^  M'rft  Ct  4..  §  2* 

^  Mod.  Ua«  HKk,  zx.  ftj]»       . 
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and  orthography  a$  much  from  the  modern  French,  as  the 
didion  of  Chaucer  and  Gower  does  from  that  of  Addifon 
and  Pope.  Befides,  as  the  Englifli  and  Norman  languages 
were  concurrently  ufed  by  our  anceftors  for  fe?eral  centuries 
together,  the  two  idioms  have  naturally  afllmilated,  and  mu- 
tually borrowed  from  each  other  :  forwhich  reafon  the  gram- 
matical conftru£lion  of  each  is  fo  very  inuch  the  fame,  that 
I  apprehend  an  Engltfhman  (with  a  week's  preparation) 
would  underftand  the  laws  of  Normandy,  colleded  in  their 
grand  cw/bmUr,  as  well  if  not  better  than  a  Frenchman  bred 
within  the  walls  of  Paris. 

Th£  Latin,  which  fucceeded  the  French  for  the  entry 
and  enrollment  of  pleas,  and  which  continued  In  ufe  for  four 
centuries,  anfwcrs  fo  nearly  to  the  Englifh  (oftentimes  word 
for  word)  that  it  is  not  at  all  furprizing  it  (hould  generally 
be  imagined  to  be  totally  fabricated  at  home,  with  little  more 
art  or  trouble  than  by  adding  Roman  terminations  to  £ngli(h 
words.  Whereas  in  reality  it  is  a  very  univerfal  dialed, 
fpread  throughout  all  Europe  at  the  irruption  of  the  northeru 
nations,  and  particularly  accommodated  and  moulded  to 
anfwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  eza£)« 
nefs  and  precificn.  This  is  principally  owing  to  the  fimpli- 
city,  or  (if  the  reader  pleafes)  the  poverty  and  baldnefs  of 
it's  texture,  calculated  to  ezprefs  the  ideas  of  mankind  juft 
as  they  arife  in  the  human  mind,  without  any  rhetorical 
flouriihes,  or  perplexed  ornaments  of  ftyle  :  for  it  may  be 
obferved,  that  thcfe  laws  and  ordinances,  of  public  as  well 
as  private  communities,  are  generally  the  moft  eafily  under* 
flood,  where  flrength  and  perfpicuity,  not  harmony  or  ele« 
gance  of  ezpreflion,  have  been  principally  confulted  in  com* 
piling  them.  Thefe  northern  nations,  or  rather  their  legif- 
lators,  though  they  refolved  to  make  ufe  of  the  Latin  tongue 
in  promulging  their  laws,  as  being  more  durable  and  more 
generally  known  to  their  conquered  fubje£ls  than  their  own 
Teutonic  diale£ls,  yet  (either  through  choice  or  ncceiEty) 
have  frequently  intermixed  therein  fome  words  of  a  Gothic 
original ;  wlych  isj  more  or  lefs,  the  cafe  in  every  country 

of 


^20  PmtATS  BoOKnf4 

cf  Europe^  tad  dierefore  not  to  be  impute  J  as  aHy  pe^Iiaf 
blemifli  in  our  Engfifh  kgal  htinitf  *i  The  troth  ia,  ivhat 
is  generailf  denominated  lav^latin  is  in  ttaCty  a  mere  tech^ 
tiical  language,  calcnbted  for  eternal  doration,  and  eafy  tor 
be  apprehended  both  in  prefent  and  fntnre  times ;  and  on 
ihofe  accounts  beft  fuited  to  preferre  thofe  memorials  which 
are  intended  for  perpetual  rules  of  a£tion.  The  rude  pyra* 
mids  of  Egypt  have  endured  from  the  earlicft  agesi  while  the 
tnore  modem  and  more  elegant  ftruSures  of  Attica,  Rome^ 
und  Palmyrai  batre  funk  benealth  the  ftroke  of  time. 

r 

As  to  the  objeAionof  locking  up  the  law  In  a  flarange  and 
unknown  tongue,  this  is  of  little  weight  with  regard  to  re* 
cords  which  few  have  occafion  to  read  but  fuch  as  do,  ot 
ought  to,  underftand  the  rudiments  of  Latin.  And  befidea 
it  may  be  obferred  of  the  law-latin»  as  the  very  ingenious 
fir  John  Davis  *  obferves  of  the  Iaw*french,  '<  that  it  is  fo 
«^  Tcry  eafy  to  be  learned^  that  flie  meaneft  wit  that  ever 
«  came  to  the  ftudy  of  the  law  doth  come  to  underftand  it 
<<  almoft  perfe£Uy  in  ten  dap  without  a  reader.** 

It  is  true  indeed  that  die  many  tenss  of  art^  with  which 
die  law  abounds,  are  fufficiently  harih  when  ladnized,  (yet 
not  more  fo  than  thofe  of  other  fciences^)  and  may,  as  Mr« 
Selden  obferves  %  giVe  offence  <^  to  fome  grammarians  of 
<<  fquesmifli  ftomachs,  who  would  rather  chufe  to  live  in 
*<  Ignorance  of  things  the  moft  ufeful  and  important,  than 
<<  to  have  their  delicate  ears  wounded  by  the  ufe  of  a  word 
«  unknown  to  Cicero,  Salluft,  or  the  other  writers  of  the 
**  Auguftan  age.'*  Yet  tliis  is  no  more  than  muft  unavoid- 
ably happen  when  things  of  modem  ufe,  of  which  the  Ro- 
mans had  no  idea,  and  confequendy  no  phrafes  to  eipre& 

*  The  lollowing  finltncey  '*/f«lt  Ami  ftsmp*  in  tlveliwt  of  the  Bur* 

*<  m/  hditsHm  auufu  tfikrkf  if  my  one  gundUm  on  the  continenty  before  the 

<<  foit  out  of  bii  ova  cowt  to  fi^t/*  eoS  of  tb«  fifth  eertnry.  fMd*  i.  c  {« 

QTr.  iDoy  raift  a  finUe  in  the  ftndair  ii  ^  t.) 
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tliem,  conte  to  be  delivered  in  the  Latin  tongue.  It  would 
pttZ2le  the  moft  claOical  fcholar  to  find  an  appellation,  in  his 
t»UTe  latinity,  for  a  conftable,  a  record,  or  a  deed  of  feoffment : 
St  is  therefore  to  be  imputed  as  much  to  necefiity » as  ignorancci 
that  they  were  ililed  in  our  forenfic  diale£l  conftahulariusy  re^ 
twiuniy  and  ftcffamentum.  Thus  again,  another  uncouth  word 
of  our  antient  laws,  (for  1  defend  not  the  ridiculous  barbarifms 
fometimes  introduced  by  the  ignorance  oi modern  pra£lifer$,) 
the  fubftantive  murdrum^  or  the  .verb  murdrare^  however  harfli  ' 
tnd  uncLilical  it  may  feem,  was  neceflarily  framed  to  exprefa 
a  particular  oflence;  fince  no  other  word  in  being,  occidere^ 
intcrficere^  necare^  or  the  like,  was  fufficient  to  exprefs  the  in* 
iention  of  the  criminal^  or  quo  animo  the  ad  was  perpetrated) 
and  therefore  by  no  means  came  up  to  the  notion  of  murder 
%t  prefent  entertained  by  our  law  \  viz.  a  killing  with  malia 
pfonihoughU 

A  fimilar  neceilicy  to  this  produced  a  flmilar  effefl  at 
Byzantium,  when  the  Roman  laws  were  turned  into  Greek 
for  the  ufe  of  the  oriental  empire  \  for,  without  any  regard 
to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  fcruple  to  tranflate  fidn  commijfariosy  ^io£inoy.iJU(r(Ta^uigP ; 
€ubiculutHy  MH^xjOstioy  ^ ;  JUium-famiUaSy  xjoaijt'(fauiXiJCi '  ) 
Tipudium^  ptirH^sov  *  \  compromtjfum^  x9/A9rgoiJii^ffov ' ;  reverentia 
et  obfequiumy  ^tu^trtia  ksli  o^jeKi:icv^y  and  the  like*  Thej 
ftudied  more  the  exa£l  and  precife  import  of  the  words,  than 
the  neatnefs  and  delicacy  of  th^ir  cadence.  And  my  acade- 
mical readers  will  cxcufe  me  for  fuggefting,  that  the  terms  of* 
the  law  are  not  more  numerous,  more  uncouth,  or  more  dif- 
ficult to  be  explained  by  a  teacher,  than  thofe  of  logic,  phy(ic$, 
mnd  the  whole  circle  of  Ariftotle's  philor)phy,  nay  even  of 
the  politer  arts  of  archite£ture  and  it^s  kindred  ftudies,  or  tha 
fcience  of  rhetoric  itfelf.  Sir  Thomas  More's  famous  legal 
qucftion^  contains  in  it  nothiog  more  difficult,  than  ii^c  de« 

•  Nov.  ].  c.  i.  •  Nov^  8*.  r.  ii. 
<  Nov.  8.  eS^,  C9nflaati9Pf.  «  iVw.  78  c.  2. 
»  Noti.iiy^  c.  I»  ^  Scepif.  149. 
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finition  which  In  his  time  the  philofophers  currently  gaTC-of 
their  materia  primal  the  groundwork  of  all  natural  knowlege  ; 
that  it  is,  *•  Nequc  quid^  mque  quantum^  neque  quaky  nequealiquid 
•*  eorum  quibiis  ens  determhiaiur  s*^  or  it's  fubfequent  czplana^ 
tion  by  Adrian  Heercboord,  wlio  aiTures  us*  that  **  materia 
•*  prima  n:n  t-fl  corpus,  neque  per  for  mam  eorporeitatisy  neque 
**  per  Jim ^U  am  ejjhitinm  :  t ft  t  amen  ensy  et  quidem  ft^aniia^ 
•*  licet  huompl eta ;  hahetque  afium  ex  fe  entitativumy  it  Jimui 
**  ejl  potentia  fuhjeBiva^^  The  law  therefore,  with  regard 
to  it's  technical  phrafes,  (lands  upon  the  fame  footing  with 
Other  ftudies,  and  requcllsonly  t!ie  fame  iudulgence* 

This  technical  Latin  continued  in  u/c  from  tlic  time  of  it's 
jBrft  introduction,  till  the  fubverfion  of  our  antient  conftitu- 
tion  under  Cromwell ;  when,  among  many  other  innovations 
in  the  law,  fomc  for  the  better  and  feme  for  the  worfe,  the 
langyage  of  our  records  was  altered  and  turned  into  Englifli. 
But,  at  the  reftoration  of  kinor  Charles,  this  novelty  was  no 
longer  countenanced  ;  the  pradlifers  finding  it  very  difficult 
to  exprefs  themfelves  fo  concifcly  or  fignificantly  in  any  other 
language  but  the  Latin.  And  thus  it  continued  without  any 
fenfible  inconvenience  till  about  the  year  1730,  when  it  was 
again  thought  proper  that  the  proceedings  at  law  fiiould  be 
done  into  EngliOi,  and  it  was  accordingly  fo  ordered  by  fta- 
tute  4  Geo.  U.  c.  26.  This  provifion  was  made,,  according 
to  the  preamble  of  the  (latutc,  that  the  common  people  might 
have  knowlege  and  underdaiuiing  of  what  was  alleged  or  done 
for  and  agatnft  them  in  the  procefs  and  pleadings,  the  judg- 
ment and  entries  in  a  caufe.  Which  purpofe  has,  I  fear,  not 
been  anfwered  •,  being  apt  to  fufpe£l  that  the  people  arc  now, 
after  many  years  experience,  altogether  »$  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  thefe  inconveniences 
have  already  arifen  from  the  alteration  5  that  now  many 
clerks  and  attorneys  are  hardly  able  to  read,  much  lefs  to 
underftand,  a  record  even  of  fo  modern  a  date  as  the  reign  of 
George  the  firft.  And  it  has  much  enhanced  the  expenfe  of 
all  legal  proceedings :  for  fince  the  pradifers  are  confined  (for 
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the  fate  of  the  ftamp  duties,  which  are  thei^by  confidctably. 
ingrcafcd)  to  write  oixly  a  dated  number  of  ^ord 8  in  a  fheet ; 
and  a:>  tht  Engliih  language,  through  the   multitude  of  it*s 
particles,  is  much  more  vcrbofe  thjin  the  L|,tin  j  it  follows. 
that  the  number  of  fheets  mud  be  very  much  augmented  by 
the  chanjje)^.     Xhe  tranflation  alfo  of  techyical  pfarafes,  and 
the  names  of  writs  and  other  procefs,  were  fpund  to  be  fo  very 
ridiculous,  (a  writ  oitiiftpriuSj  quare  impedit^  fieri  facias^  habeas 
corpus^  and  the  red,  not  being  capable  of  an  Englifli  drefs  with 
any  degree  of  ferioufnefs,]  that  in  two  years  time  it  was  found 
necefTary  to  make  a  new  act,  6  Geo.  II.  c.  14  i  which  al- 
lows all  technical  words  to  continue  in  the  ufual  language, 
and  has  thereby  almod  defeated  every  beneficial  purpqfe  o{ 
the  former  datute. 

What  is  faid  of  the  alteration  of  language  by  the  da- 
tute 4  Geo;  H.  c.  26.  will  hold  equally  drong  with  refped):  to 
the  prohibition  of  ufuxg  the  antient  immutable  court  hand  in 
writing  tjhe  records  or  other  legal  proceedings;  whereby  the 
reading  of  any  record  (hat  is  fifty  years  old  is  now  become 
the  obje£l  of  fcience,  and  calls  for  the  help  of  an  antiquarian. 
But  that  branch  of  it,  which  forbids  the  ufe  of  abbreviations, 
feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro- 
ceedings from  obfcurity :  according  to  the  precept  of  Judi- 
nian*;  "  ne  per  fcripturam  al'tqua  fiat  in  pofterum  dubitatio^ 
**  jubemus  non  per  figlorum  captiones  et  compendiofa  enigmata 
•*  ejufdem  codicis  textum  confcribi^fed  per  liter  arum  confequentiam 
•*  expianari  concedimus,**     But,  to  return  to  our  demurrer. 

When  the  fubdance  of  the  record  is  completed,  and  co- 
pies arc  delivered  to  the  judges,  the  matter  of  law  upon  which 
the  demurrer  is  grounded  is  upon  folemn  argument  defer* 
mined  by  the  court,  and  not  by  any  trial  by  jury  ;  and  judg- 
ment is  thereuppn  accordingly  given.  As,  in  an  a£lion  of 
trefpafs,  if  the  defendant  in  his  plea  confefTes  the  fa£t,  but 

y  For  inftance,  the(e  three  wordt,      <<  form  of  the  ftatute.** 
««  ftcundum  formam  JUtutii''  art  sow  »  d0<(m€ifU  digtfi,  §  13. 

cofltcnediDto  ftrcD,  <<  accordijig  to  the 
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jtiftifies  it  caufa  venaihnu^  for  that  he  was  hunting ;  and  to 
this  the  plaintifF  deinurs«  that  is,  he  admits  the  truth  of  the 
plea,  but  denies  the  juftification  to  be  legal :  now,  on  arguing 
this  demurrer^  if  the  court  be  of  opinion^  that  a  man  may  not 
jaftify  trefpafs  in  hunting,  they  will  give  judgment  for  the 
plaintiflF;  if  they  think  that  he  may,-  then  judgment  is  givea 
for  the  defendant.  Thus  is  an  iflue  in  law^  or  demurrer, 
difpofed  of  (i). 

An  iffue  of  hik  takes  tip  more  form  and  preparation  Xo 
fettle  it ;  for  here  the  truth  of  the  matters  alleged  mud  be 
folemnly  examined  and  eftabliQied  by  proper  evidence  in  the 
channel  prefcribed  by  law.  To  which  examination,  of  fa£ts» 
the  name  of  trial  is  ufually  confinedi  which  will  be  treated 
of  at  large  in  the  two  fucceeding  chapters. 


( I )  The  cotut  of  king's  bench  upon  a  demurrer  held  it  to  be 
a  good  juftification  that  the  defendant  entered  the  plaintiflPs  cloic 
ia  purfuit  of  a  fox.     See  rnite^  2 1 3.  n.  4* 


..►.•-.,•    « 
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CHAPTER    THB    TWENTY-SECOND. 
Of    THE     SEVERAL    SPECIES     OF 

TRIAL. 


TH  E  .uncertainty  of  legal  proceedings  is  a  notion  fo 
generally  adopted)  and  has  fo  long  been  the  (landing 
theme  of  wit  and  good  humour,  that  he  who  fhould  attempt 
to  refute  it  would  be  looked  upon  as  a  man,  who  was  either 
incapable  of  difccrnment  himfelf,  or  elfe  meant  to  impofe 
upon  others.  Yet  it  may  not  be  amifs,  before  we  enter 
upon  the  (ieveral  modes  whereby  certainty  is  meant  to  be  ob« 
tained  in  our  courts  of  ju(lice»  to  inquire  a  little  whcreia 
this  uncertainty,  fo  frequently  complained  of|  coniifts  |  and 
to  what  cauies  it  bwe^  it's  original. 

It  bath  Ibmetimes  been  faid  to  owe  it's  original  to  the 
number  of  our  municipal  conftitutions,  and  the  multitude  of 
our  judicial  decifions*  ;  which  ocpafion,  it  is  alleged,  abun* 
dance  of  rules  that  militate  and  thwart  with  each  other,  as  the 
fentiments  or  caprice  of  fuccelBve  legiflatures  and  judges  have 
happened  toyary«  The  fa£t,  of  multiplicity,  is  allowed*;  and 
that  thereby  the  refearches  of  the  ftudent  are  rendered  more 
difficult  and  laborious :  but  that,  with  proper  induftry,  the 
refult  of  thofe  inqoirtes  will  be  doubt  and  indecifion,  is  a 
conlequence  that  cannot  be  admitted.  People  are  apt  to  be 
angry  at  the  want  of  fimplipty  in  our  laws;  they  miilake  va« 
liety  for  confufion,  and  complicated  cafes  for  contradidory. 

•  See  tht  preftce  to  6r  Joha  Dm lcs*t  leportt  1  wherein  mutj  of  the  foUowtng 
toyici  esc  difcafled  oMt  at  |er|e* 

Aa  3  They 


jj26  Private  BogTi^  HT.' 

They  bring  us  the  examples'  of  arbitrary  governments,  of 
Denmark,  Mufcovy,  and  Pruffia ;  of  wild  and  uncultivated 
nations,  the  favages  of  Africa  and  America  j  or  of  narrow 
domedic  republics,  in  antient  Greece  and  modern  Switzer- 
land ;  nnd  unrcafonably  require  the  fame  paucity  of  laws,  the 
fame  con cifenefs  of  practice,  in  a  nation  of  freemen,  a  poliie 
and  commercial  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary,  defpotic  government,  where  the  lands  arc 
tt  the  difpofal  of  the  prince,  the  rules  of  fuccefiion,  or  the 
mode  of  enjoyment,  mufl  depend  upon  his  will  and  pleafurc. 
Hence  there  can  be  but  few  legal  deteimlnaiions  relatingtothc 
property,  the  defccnt,  or  the  conveyance  of  real  eftatesj  and 
the  fame  holds  in  a  llronger  degree  with  regard  to  goods  and 
chattels,  and  the  contrails  relating  thereto.     Under  a  tyran- 
nical fway  trade  mud  be  continually  in  jeopardy,  and  of  con- 
fe'quencc  can  never  be  extend vc  :  this  therefore  puts  an  end 
to  the  neccffity  of  an  infinite  number  of  rules,  which  the 
Englifti  merchant  daily  recurs  to  for  adjufting  commercial  dif- 
ferences.   Marriages  arc  there  ufually  contradled  with  flavcs  ; 
or  at  lead  women  are  treated  as  fuch  :  no  laws  can  be  there- 
fore expefted  to  regulate  the  rights  of  dower,  jointures,  and 
marri<ige  fettlements.     Few  alfo  are  the  perfons  who  can 
cilim  the  privileges  of  any  laws  \  the  bulk  of  thofe  nations, 
Sfiz.  the  commonalty,  boors,  or  peafants,  being  merely  vi^ 
leins  and  bondmen,     Thofe  are  therefore  left  to  the  private 
coercion  of  their  lords,  arc  cftcemed  (in  the  contemplation  of 
thefc  boafted  legiflators)  incapable  of  either  right  or  injury, 
and  of  confequence  are  entitled  to  no  redrefs.     We  may  fee, 
in  thefe  arbitrary  ftate^,  how  large  a  field  of  legal  contcfts  is 
already  rooted  up  and  dedfoyed. 

■ 

Again;  were  w6  a  poor  and  naked  people,  as  the.favages  6f 
America  are,  ftnfngcrsto  fclence,  to  commerce,  And  the  arts 
as  well  of  conyi^iiirnce  as  of  luxury,  ^e  might  perhaps  iJc 
content,  as  toi].<  of  them  axe  faid  to  be,  to  refer  alldifputes 
to  the  next  man  we  meet  upon  the  road,  and  fo  pat  a  (hort  end 

to 
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to  every  conttOTCrfy.  For  in  a  ftate  of  nature  there  is  no 
room  for  municipal  laws ;  and  the  nearer  any  nation  ap- 
proaches to  that  ftate»  the  fewer  they  will  have  occafion  for. 
When  the  people  of  Rome  were  little  better  than  fiurdy 
(hepherds  or  herdfmen,  all  their  laws  were  contained  in  ten 
or  twelve  tables  ^  but  as  luxury^  politenefs,  and  dominion 
iqcreafed,  the  civil  law  increafed  in  the  fame  proportion ; 
and  fwelled  to  that  amazing  bulk  which  it  now  occupies, 
though  focceflively  pruned  and  retrenched  by  the  emperors 
Theodofius  and  Jullinian. 

In  like  manner  we  may  laftly  obferve,  that,  in  petty  ftates 
and  narrow  territories,  much  fewer  laws  will  fuffice  than  in 
large  ones,  becaufe  there  are  fewer  objects  upon  which  tht 
laws  can  operate.  The  regulations  of  a  private  family  are 
Ihort  and  well-known  ^  thofe  of  a  prince's  houfhold  ar« 
neceiTirily  more  various  and  diffufe. 

The  caufes  therefore  of  the  multiplicity  of  the  Englifli 
laws -are,  the  extent  of  the  country  which  they  govern;  th« 
commerce  and  refinement  of  it's  inhabitants  ;  but,  above  all, 
the  liberty  and  property  of  the  fubjeft.  Thcfe  will  naturally 
produce  an  infinite  fund  of  difputes,  which  mufl:  be  termi- 
nated in  a  judicial  way  :  and  it  is  efTential  to  a  free  people, 
that  thefe  determinations  be  publifhed  and  adhered  to  ;  that 
their  property  maybe  as  certain  and  fixed  as  the  very  confti* 
tution  of  their  ilate.     For  though  in  many  other  countries 
every  thing  is  left  in  the  breaft  of  the  judge  to  determine,  yet 
with  us  he  is  only  to  declare  and  pronounce^  not  to  make  or 
neW'tnodel,  the  law.  Hence  a  multitude  of  decifions,  or  cafes 
adjudged,  will  arife  :  for  feldom  will  it  happen  that  any  one 
rule  will  exa£lly  fuit  with  many  cafes.     And  in  proportion 
as  the  deciiions  of  courts  of  judicature  are  multiplied,  the  law 
will.be  loaded  with  decrees,  that  may  fometimes  (though 
rarely)  interfere  with  each  other  :  either  becaufe  fucceeding 
judges  may  not  be  apprized  of  the  prior  adjudication  ;  or  be- 
caufe Ithey  may  think  differently  from  their  predecefibrs  ;  or 
becaufe  the  iame  argumenu  did  not  occur  formerly  as  at  pre* 
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fcnt  s  or,  in  (ine,  becanfe  of  the  natural  imbecility  and  im* 
perfection  that  attends  all  human  proceedings.  But  where* 
ever  this  happens  to  be  the  cafe  in  any  material  point,  the 
legiflature  is  ready,  and  from  time  to  time  both  may,  and 
frequently  does,  intervene  to  remove  the  doubt ;  and,  upon 
due  deliberation  had,  determines  by  a  declaratory  ftatuto 
how  the  law  (hall  be  held  for  the  future. 

Whatever  inftances  therefore  of  contradiftion  or  un» 
certainty  may  have  been  gleaned  from  our  records,  or  reports, 
rouft  be  imputed  to  the  defedis  of  human  laws  in  general, 
and  are  not  owing  to  any  particular  ill  conflrudion  of  the 
Englifli  fyftem.  Indeed  the  reverfe  is  moil  ftridly  true.  The 
Englifli  law  is  lefs  embanaffed  with  incon(iftent  refolutions 
and  doubtful  queftious,  than  any  other  known  fyftem  of  the 
fame  extent  and  the  fame  duration*  I  may  inftance  in  the 
civil  law :  the  text  whereof,  as  collefted  by  Juftinian  and  hi« 
^^gentSf  is  extremely  voluminous  and  diffufe ;  but  the  idle 
comments,  obfcure  glofles,  and  jarring  interpretations  grafw 
cd  thereupon  by  the  learned  jurifts,  are  literally  without 
number.  And  thcfe  glofTes,  which  arc  mere  private  opinions 
of  fcholaftic  dodors,  (and  not  like  our  books  of  reports,  judi-i 
cial  determinations  of  the  court,)  arc  all  of  authority  fufficient 
to  be  vouched  arjd  relied  on:  which  muft  needs  breed  great 
diftra^ion  and  confuficn  in  their  tribunals.  The  fame  may  be 
jfaid  of  the  canon  law,  though  the  text  thereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England  ;  and  though 
the  more  antient  any  fyftem  of  laws  is,  the  more  }t  is  liabl^ 
to  be  perplexed  with  the  raulfit'ude  of  judicial  decrees.  When 
therefore  a  body  of  laws  of  fo  high  antiquity  as  the  Englifli, 
IS  in  general  fo  clear  ^nd  perfpicuous,  it  argues  deep  wifr 
dom  and  forefight  in  fuch  as  laid  the  foundations,  and 
great  care  and  c}rcumfpe£lion  in  fuph  as  have  bujlt  the 
fuperftruflure. 

But  is  not  .(it  will  be  afked)  the  multitude  of  law-fuits, 
which  we  daily  fee  and  expierience,  an  argument  againft  the 
clearnefs  and  certainty  of  the  law  itfelf  ?  By  no  means :  for 

among 
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aoiong  the  various  difputes  and  controvcrfies  i;(*hich  are  dailr 
|o  be  met  with  in  the  courfe  of  legal  proceedings,  it  is  obr 
vious  to  obfcrve  how  very  few  arifc  from  obfci^rity  in  the 
rules  or  maxims  of  law.  An  af^ion  flvill  feldom  be  heard  of, 
to  determine  a  queftion  of  inheritance,  unlcfs  the  faft  of  the 
defcent  be  controverted.  3ut  the  dubious  points,  which  are 
ufually  agitated  in  our  courts,  arife  chiefly  from  the  difficulty 
there  is  of  afcertaining  the  intentions  of  individuals,  in  their 
ibiemn  difpofitione  of  property  5  in  their  contrails,  convey* 
ances,  and  teftaments.  It  is  an  obje£l  indeed  of  the  utmoll 
importance  in  this  free  and  commercial  country,  to  lay  as  few 
reftraints  as  poffible  upon  the  transfer  of  pofleffions  from  hand 
to  hand,  or  their  various  defignations  marked  out  by  the  pru« 
dence,  convenience,  neceflStics,  or  even  by  the  caprice,  of 
their  owners :  yet  to  inveftigate  the  inUnthn  of  the  owner  is 
frequently  matter  of  clifficulty,  among  heaps  of  entangled 
conveyances  or  wills  of  a  various  obfcurity.  The  law  rarely 
hefitates  in  declaring  it's  own  meaning ;  but  the  judges  are 
frequently  puzzled  to  find  out  the  meaningx>f  others.  Thus 
the  powers,  the  intereft,  the  privileges,  and  properties  of  a 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  diftinguifhed 
and  precifely  fettled  by  hw :  but,  what  words  in  a  will  (hall 
toniMtute  this  or  that  eftate,  has  occafionally  been  difputed 
for  more  than  two  centuries  pad  j  and  will  continue  to  be 
difputed  as  long  as  the  careleflhefs,  the  ignorance,  or  fingu^ 
larity  of  tcftators  (hall  continue  to  doath  their  intentions  in 
dark  or  new-rfangled  expreflionSf 

But,  notwithflanding  fo  vaft  an  acccffion  of  legal  contro* 
verfies,  arifing  from  fo  fertile  a  fund  as  the  ignorance  and 
wilfulnefs  of  individuals,  thefe  will  bear  no  comparifon  in 
point  of  number  to  thofe  which  are  founded  upon  the  di(ho- 
xiefty,  and  difingenuity  of  the  parties :  by  cither  their  fuggeft- 
ang  complaints  that  are  falfe  in  fa£i,  and  thereupon  bringing 
groundlcfs  actions ;  or  by  their  denying  fuch  fads  as  are  true, 
in  fetting  up  unwarrantable  defences,  exfaBo  oritur  jus  :  if 
therefore  the  facl  be  preverted  or  mif-reprefentcd,  the  law 
which  arifes  froin  thetice  willtinavoidablybe  unjuft  or  partial. 

And, 
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Andy  in  order  to  pi'event  this,  it  is:  neceflar^  to  fct  right  the 
hGt,  and  eflsbliih  the  truth  contended  for,  by  appealing  to 
fome  moite  oi probation  at  triai^^hxcYi  the  kw  of  the  country 
has  ordained  for  a  oritcrion  of  truth  srnd  falQiood. 

Thesb  modes  of  probation  or  trial  form  in  every  civilized 
gantry  the  great  objeA  of  judicial  decifions.  And  experi-^ 
eiiee  will  abundantly  fliew,  that  above  a  hundred  of  our  law-' 
(uits  arife  from  difputed  fadls,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  afe  fufficient 
in  Weftminftef-hall,  to  fettle  (upon  folcmn  argument)  every 
demurrer  or  other  fpecial  point  of  law  that  arifes  throughout 
the  nation:  bui  two  months  are  annually  fpent  in  deciding 
the  truth  of  fafts,  before  fix  didinft  tribunals,  in  the  feveral 
circuits  of  Enjrhnd  \  exclufivc  of  Middlefex  and  London^ 
which  aflbrd  a  fopply  of  caufes  much  more  than  equivalent 
to  any  two  of  the  largeft  circuits. 

Trial  then  is  the  examination  of  the  matter  of  faft  in 
iflTae;  of  which  there  are  many  different  fpecles,  according 
to  the  difference  of  the  fubjecl,  or  thincj  to  be  tried  :  of  all 
which  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  law  of  England  fo  induftrioufly  endear 
vours  to  inveftigate  truth  at  any  rate,  that  it  will  not  confine 
itfelf  to  one,  or  to  a  few,  manners  of  trial  \  but  varies  it's 
examination  of  nifls  accurding  to  t!ie  nature  of  the  faQs 
themfclves :  this  being  the  one  invariable  principle  purfued, 
that  as  well  as  the  bell  method  of  trial,  as  the  bed  evidence 
upon  that  trial,  which  the  nature  of  the  cafe  affords,  and  no 
o^her,  fhall  be  admitted  in  the  EiiLjlifli  courts  of  juftice. 

The  fpecies  of  trials  in  civil  cafes  are  feven.  By  record  ; 
by  infpeBion^  or  eicaminatkn  ;  by  ctrtificate ;  by  nv'ttnejpis ;  by 
j/jager  of  baitd  i  by  wager  of  lino ;  and  by  Jury, 

I.  First  then  of  the  trial  by  record.  This  is  only  ufed  in 
tme  particular  inftance :  and  that  is  where  a  matter  of  record 

ia 
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is  pleaded  In  any  a£lion,  as  a  fine,  i  judgment,  or  the  Itke;^ 
and  the  oppofitcl  party  ple^des,  ^*  nul  tiet  recordy*^  that  there  \i 
no  fuch  matter  of  record  exifting  :  upon  this,  iflue  is  tender- 
ed and  joined  in  the  following  form,  "  and  this  he  prays  may 
**  be  inquired  of  by  the  recordy  and  the  other  doth  the  like;" 
and  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him 
to  "bring  forth  the  record  by  him  in  pleading  alleged,  oy 
"  elfe  he  (hall  be  condemned  ^"  and,  on  his  failure,  his  &n- 
tagonift  fliall  have  judgment  to  recover.     The  trial  therefore 
of  this  iflue  is  merely  by  the  record  ;  for,  ?.s  fir  Edward  Coke  * 
obferves,  a  record  or  enrollment  is  a  monument  of  fo  high  a 
nature,  and  importeth  in  itfelf  fuch  abfolutc  verity,  that  if  it 
be  ()leaded  thaf  there  is  no  fuch  record,  it  fhall  not  receive  any 
trial  by  witnefs,  jury,  or  otherwife,  but  only  by  itfelf.     Thus 
titles  of  nobility,  as  whether  earl  or  no  earl,  baron  or  no  ba^ 
ron,  (hall  be  tried  by' the  king's  writ  or  patent  only,  which  is 
matter  of  record^.     Alfo  in  cafe  of  an  alien,  whether  alien 
friend  or  enemy,  (hall  be  tried  by  the  league  or  treaty  be- 
tween his  fovereign  and  ours;  for  every  league  or  treaty  is  of 
record  ^.   And  alfo,  whether  a  manor  be  to  be  held  in  atitient 
demcfne,  or  not,  (hall  be  tried  by  the  record  of  d<mefdaj  i« 
the  king's  exchequer* 

II.  Trial  by  infpeBlon  or  examination y  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  ifltic  being 
either  the  principal  queftion,  or  arifing  collaterally  out  of  it, 
but  being  evidently  the  objcft  of  fenfe,  the  judges  of  the  courts 
upon  the  teftimony  of  their  own  fenfes,  (hall  decide  the  point 
in  difputc.  For,  where  the  affirmative  or  negative  ©f  a 
queftion  is  matter  of  fuch  obvious  determination,  it  is  not 
thought  ntceflary  to  fummon  a  jury  to  decide  it ;  who  arc 
properly  called  in  to  inform  the  confcience  of  the  coart  in 
refpeft  of  duhkus  fafts  :  and  therefore  when  the  fafl:,  from  it^s 
nature,  muft  be  evident  to  the  court  either  from  ocular  de« 
monftration  or  other  irrefragable  prodf,  there  the  la^  departs 

^  I  Inft.  117.  260*  ^  9  Rep.  ju 

*  6  Rep.  5j. 
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from  it*$  ufual  rcfort,  the  vcrdicl  of  twelve  men,  and  relic* 
on  the  judgment  of  the  court  alone.  As  in  cafe  of  a  fuit  to 
rcTcrfe  a  fine  for  oon^age  of  the  cogsiizor,  or  to  fet  afide  a 
ftatute  or  recognizance  entered  into  by  an  infant ;  here,  ami 
in  other  cafes  of  the  like  fort,  a  writ  (hall  iflue  to  the  ihe<» 
riflf* ;  commanding  him  that  he  conArain  the  faid  party  to 
appear^  that  it  may  be  afcertalncd  by  the  view  of  his  body 
by  the  kiiig's  juftices,  whether  he  be  of  full  age  or  not ;  '^  yt 
•*  P^^  afpe£fum  corporis  fui  conjtare  potent  juftictariis  noftris^Ji 
««  praedi£fus  AfttpUnae  aeiatis  necne^.*^  If  however  the  court 
^asj  upon  infpe£^ion,  any  doubt  of  the  age  of  the  party, 
(as  may  frequently  be  the  cafe,)  it  may  proceed  to  take  proofs 
of  the  fad  ;  and»  particularly,  may  examine  the  infant  him- 
felf  upon  an  oath  of  wlr,  dirty  veritatem  dicere^  that  is,  to 
inake  true  aufwer  to  fuch  quedions  as  the  court  fhall  demand 
of  him  :  or  the  court  may  examine  his  mother,  liis  godf 
father,  or  the  like  ^ 

Ik  like  manner  if  a  defendant  pleads  in  abatement  of  tjic 
fuit  that  the  plaintiff  is  dead^  and  one  appears  and  calls  him« 
felf  the  plaintiff,  which  the  defendant  denies  ;  in  this  cafe 
the  judges  fliall  determine  by  infpe£tion  and  examination^ 
vrhether  he  be  the  plaintiff  or  not  \  Alfo  if  a  man  be  found 
by  a  jury  an  idiot  a  nativitatHf  he  may  come  in  perfon  into 
the  chancery  before  the  chancellor,  or  be  brought  there  by 
his  friends,  to  be  infpefted  and  examined,  whether  idiot  of 
not :  and,  if  upon  fuch  view  and  inquiry,  it  appears  he  is 
not  fo,  the  verdijA  of  the  jury,  and  all  the  proceedings 
thereon,  are  utterly  void  and  inftantly  of  no  eflFeft  '. 

Another  ihftancc  in  which  the  tj-ial  by  infpe£lion  may 
be  ufed,  is  when  upon  an  appeal  of  maihem,  the  ifTue  joined 
is  whether  it  be  n^aihem  or  no  maihem,  this  (hall  be  decided 
by  the  court  upon  infpedlion|  for  which  purpofe  they  may 

•  9  Rep.  31*    .  though  now  it  is  tried  by  iorpcAioo* 

'  This  (lueftioD  of  non  *ge  w««  for-  '  %  Roll.  Abr.  573. 

merlyy  according  to  Clanvil,  (L  13.  r.  ^9  Rep.  30. 

15.)   tried   by  9  jury  of  eigb(  0^4  ^/W.  319 
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call  in  the  alTiftance  of  ftirgeons  J.  And,  by  analogy  to  this. 
In  an  aftion  of  trcfpafs  for  maihcm,  the  court  (upon  vie\ir 
of  fuch  maihem  as  the  plaintiiF  has  laid  in  his  declaration,  or 
which  is  certified  by  the  judges  who  tried  the  caufe  to  be  the 
fame  as  was  given  in  evidence  to  the  jury)  may  increaie  the 
damages  at  their  own  difcretion  ^ ;  as  may  alfo  be  the  cafe 
upon  view  of  an  atrocious  battery  ^  But  then  the  battery 
mud  likewife  be  alleged  fo  certainly  in  the  dedarationj  that 
it  may  appear  to  be  the  fame  with  the  battery  infpe£ted. 

Also,  to  afcertain  any  circumftanccs  relative  to  a  particu- 
lar day  pad,  it  hath  been  tried  by  an  infpedion  of  the  alma- 
nac by  the  court.  Thus,  upon  a  writ  of  error  from  an  in- 
ferior court,  that  of  Lynn,  the  error  affigned  was  that  the 
judgment  was  given  on  a  funday,  it  appearing  to  be  oil 
26  February,  26  Ellz.  and  upon  infpe£lion  of  the  almanacs 
of  that  year  it  was  found  that  the  26  of  February  in  that 
year  a£ltual1y  fell  upon  a  funday :  this  was  held  to  be  ar  fufE- 
cient  trial,  and  that  a  trial  by  8  jury  was  not  neceflary,  al- 
though it  was  an  error  in  fa£): ;  and  fo  the  judgment  was  re« 
verfcd  °.  But,  in  all  thcfe  cafes,  the  judges,  if  they  conceive 
a  doubt,  may  order  it  to  be  tried  by  jury. 

IIL  Thb  trial  by  cerllficate  is  allowed  m  fuch  cafes,  where 
the  evidence  of  the  perfon  certifying  is  the  only  proper  crite- 
rion of  the  point  in  difpute.  For,  when  the  fzOt  in  queftion 
lies  out  of  the  cognizance  of  the  court,  the  judges  mud  rely 
on  the  folemn  averment  or  information  of  perfons  in  fuch  a 
ftation,  as  affords  them  the  mod  clear  and  competent  knpw- 
lege  of  the  truth.  As  therefore  fetch  evidence  (if  given  to 
a  jury)  mud  have  been  conclufive,  the  law^  to  fave  trouble 
and  circuity,  permits  the  fa£l  to  be  determined  upon  fuch 
certificate  merely.  Thus>  i.  If  the  iflVe  be  whether  A  was 
ahfent  with  the  king  in  his  army  out  of  the  realm  in  time  of 
war^  this  Ihall  be  tried''  by  the  certificate  of  the  marefchal  of 

i  a  RoU.  Abr.  57?.  «  Cro.  E!i«.  %z^, 
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prefented  %  mimtjfon^  in/litutUn^  and  d^privatisu  of  a  clerkj^ 
(hall  alfo  be  tried  by  certificate  from  the  ordinary  or  metropo^ 
litan,  becaufe  of  thefe  he  is  the  moft  competent  judge  ^ :  but 
iniuBim  (hall  be  tried  by  a  jary,  becaufe  it  is  a  matter  of 
public  notoriety  %  and  is  Hkewife  the  corporal  inveftiture  of 
the  temporal  profits.  Rejtgnatim  of  a  benefice  may  be  tried 
in  eithet  way  ' ;  but  it  feems  moft  properly  to  fall  within  the 
bifliop's  cognizance.  6.  The  trial  of  all  cuftoms  and  pmo* 
tice  of  the  courts  fhall  be  by  certificate  from  the  proper  ofii- 
cers  of  thofe  courts  refpe£lively  ;  and,  what  return  was  made 
on  a  writ  by  the  fheriff  or  under- (heriff*,  ihall  be  only  tried  by 
Kis  own  certificate  '^.  Atid  thus  much  for  thofe  feveral  ifluess 
or  matters  of  faft^  which  are  proper  to  be  tried  by  certlficate« 

IV.  A  f  otTRTH  fpecles  of  trial  is  that  by  nvitrnjis^  per 
iefiesy  without  the  interTcntion  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law  \  in  which  the  judge 
IS  left  to  form  in  his  own  breaft  his  fentence  upon  the  credit 
of  the  witnefles  examined  :  but  it  is  very  rarely  ufed  in  our 
law,  which  prefers  the  trial  by  jury  befpre  it  in  almoft  every 
inftance.  Save  only,  that  when  a  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  huiband  is  not  dead  \ 
this  being  looked  upon  as  a  dilatory  plea,  is,  in  favour  of  the 
widow  and  for  greater  expedition,  allowed  to  be  tried  by  writ- 
ncfles  examined  before  the  judges:  and  fo,  faith  Finch '  {hall 
no  other  cafe  in  our  law.  But  fir  Edward  Coke  «  mentiona 
fome  others :  as  to  try  whether  the  tenant  in  a  real  a£lion 
was  duly  fummoned,  or  the  validity  of  a  challenge  to  a  juror : 
fo  that  Finch's  obfervation  muft  be  confined  to  the  trial  of 
dire£^,  and  not  collateral,  iflues.  And  in  every  cafe  fir  £d«> 
ward  Coke  lays  it  down,  that  the  affirmative  mud  be  provecf 
by  two  witnefles  at  the  leaft. 

f  337  3      V.  The  .next  fpccies  of  trial  is  of  great  antiquity,  but 
much  difufed ;  though  ftill  in  force  if  the  parties  chufe  e^ 

•  See  Book  I.  ch.  ii.  ^  %RoU.  Abr,  583. 
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Abide  by  it ;  I  mean  the  trial  by  wagtr  of  hatieK  This  feexnar 
to  have  owed  it's  original  to  the  military  fpirit  of  our  an-* 
ceftorSy  joined  to  a  fuperftitious  frame  of  mind  :  it  being  Iti 
the  nature  of  an  appeal  to  providence,  under  an  apprehenfion 
and  hope  (however  prefumptuous  and  uii warrantable)  that 
heaven  would  give  the  viflory  to  him  who  had  tht  right. 
The  deciffon  of  fuits,  by  this  appeal  to  the  God  of  battels,  is 
by  fome  faid  to  have  been  invented  by  the  Burgundi,  one  o£ 
the  tiorthern  or  German  clans  that  planted  themfelves  in 
Oaul.  And  it  is  true^  that  the  firft  written  injun3ion  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gun* 
debald,  A.D.  50  r,  which  are  preferved  in  the  Burguhdiail 
code.  Yet  it  does  not  feem  to  have  been  merely  a  local  cuf- 
torn  of  this  or  that  particular  tribe,  but  to  have  been  the 
common  ufage  of  all  thofe  warlike  people  from  the  earlieft 
times  ^.  And  it  may  alfo  feem  from  a  paflage  inyelleius  . 
Paterculits  J,  that  the  Germans,  when  firft  they  became  known 
to  the  Romans,  were  wont  to  decide  all  contefts  of  right  by 
t|ie  fword :  for  whejn  Quintilius  Varus  endeavoured  to  intto* 
4uce  among  them  the  Roman  laws  and  method  of  trial,  it 
was  looked  .upon  (fays  the  hiftorian)  as  a  **  novitas  incogni^ 
•*  t0€  difcip/inae,  ut  Jfilita  urmis  deeernt  jure  tirminarentur,^ 
And  among  the  anttent  Goths  in  Sweden,  we  find  the  prac^ 
tice  of  judiciary  duels  eftabliihcd  upon  much  the  fame  foot- 
ing  as  they  for^ierly  were  in  our  own  country  K 

This  trial  was  introduced  into  England  among  other  Nor« 
man  cuftoffls  by  William  the  Conqueror ;  but  was  only  ufed 
in  three  caifc8»  one  military,  one  criminal,  and  the  third  civil. 
Ilie  firft  in  the  court-martial,  or  court  of  chivalry  and  ho« 
nour'':  the  fecond  in  appeals  of  felony  ^,  of  which  we  (halt 
^ak  in  the  next  book  :  and  the  third  upon  iflue  joined  in  a 
writ  of  right,  the  laft  and  moft  folemn  decifion  of  real  pro-  [  338  J 
perty.  For  in  writs  of  xx^i  the  jus  prqprietafis^  which  is 
6cqiiently  »  mattti  of  dificulty,  is  in  queftion  ^  but  9tber 

^  S«M.  of  diMb.  «.  5*  ^  -Co.  Litt.  ft6t* 

'ft.  r.  III.  ^sHMiiL  F.G9^5. 
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real  a£iions  being  merely  queftions  of  xht  jtu  poff^i^nu^^ 
which  are  ufually  more  plain  aod  obviouSv  our  anceftors  did 
hot  in  them  appeal  to  the  deciGon  of  providcQCC*  Another 
pretext  for  allowing  it,  upon  thefe  final  writs  of  right,  was 
alfo  for  the  fake  of  fuch  claimants  as  might  have  the  true 
right,  but  yet  by  the  death  of  witnefles,  or  other  dcfc£l  of 
evidence,  be  unable  to  prove  it  to  a  jury.  But  the  moft  curioui^ 
reafon  of  all  is  given  in  the  mirror*",  that  it  is  allowable  upon 
warrant  of  the  combat  between  David  for  the  people  of  Ifrael 
of  the  one  party,  and  Qoliah  for  the  Philiilines  of  the  other 
party :  a  reafon,  which  pope  Nicholas  I.  very  ferioufly  decides 
to  be  inconclufive\  Of  battel  therefore  on  a  irrit  of  right  % 
we  are  now  to  fpeak ;  and  although  the  writ  of  right  itfelf» 
and  of  courfe  this  trial  thereof,  be  at  prefent  much  difufed  \ 
yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  curiofity,  at 
lead,  to  inquire  into  the  forms  of  this  proceeding,  as  we  may 
gather  them  from  antient  authors  ^* 

The  lad  trial  by  battel  that  was  waged  in  the  court  of 
common  pleas  at  Wedminiler  (though  there  was  afterwards  ^ 
one  in  the  court  of  chivalry  in  1631,  and  another  in  the 
county  palatine  of  Durham  '  in  1638)  was  in  the  thirteenth 
year  of  queen  Elizabeth,  jI.D,  157 19  as  reported  by  fir  James 
Pyer^:  and  was  held  in  Tothill- fields,  Weftminftcr,  «*if«« 
*^^fte  magna  juris  confultorum  perturbatione^*  faith  fir  Henry 
iSpelm^n  %  who  was  himfelf  a  witnefs  of  the  ceremony.  The 
form,  as  appears  from  the  authors  before  cited,  is  as  follows  : 

When  the  tenant  in  a  vmt  of  right  pleads  the  generaF 

rflTue,  viz.  that  be  hath  more  right  to  hold,  than  the  demand^ 

1  int  hath  to  recover  j  and  oflers  to  prove  it  by  the  body  of  his 

^  ^^  •■  champion,  which  tender  is  accepted  by  th<r  demandant  i  the 

tenant  in  the  firft  place  mud  produce  his  champion,  who,  by 

nc.  3.  §13*  in.  tft.  Finch.  U  4tx.  Djttf  30X«' 

»  Decrtt.^tt.  a.  cawf.  1.^.  5.  <r.  aa.  a  Inft*  147. 
.    •  •  .        ^  •  Appetjd.  No.  I.  ^  5.  <  R«ifcw.  eon.  vol.  a*  fut  a..  M.> 

f  GUnvii,  /.  a.  ^.  3.  Krr.  pMuirtv.  ixa.    19  Ryn.  3aa. 
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throwing  down  h!s  glove  as  a  gage  or  pledge,  thus  wages  or 
ftipUhtes  battel  with  the  champion  of  the  deihandant ;  who^ 
bj  taking  up  the  gage  or  glove,  ftipulates  on  his  part  to  ac- 
cept the  cliallenge.  The  reafon  why  it  is  waged  by  cham« 
pions,  and  not  by  the  parties  themfelves,  in  civil  a£lions,  is 
becaufe,  if  any  party  to  the  fuit  dies,  the  fuit  muft  abate  and 
be  at  an  end  for  the  prefent ;  and  therefore  no  judgment  could 
be  given  for  the  lands  in  qbeftio'n,  if  either  of  the  parties  were 
flain  in  battel  *  :  and  alfo  that  no  perfon  might  claim  an  ex« 
emption  from  this  trial,  as  was  allowed  in  criminal  cafe^^ 
where  the  battel  was  waged  in  perfon« 

A  PIECE  of  ground  is  then  in  due  time  fet  out,  of  Cxty 
fcec  fquare,  endofed  with  lifts,  and  on  one  fide  a  court  cre£i« 
ed  for  the  judges  of  the  court  of  common  pleas,  who  attend 
there  in  their  fcarlet  robes  ;  and  alfo  a  bar  is  prepred  for  the 
learned  ferjcants  at  law.  When  the  court  fits^  which  ought 
to  be  by  funrifing,  proclamation  is  made  for  the  parties,  and 
their  champions ;  who  are  introduced  by  two  knights,  and 
are  drefled  in  a  coat  of  armour,  with  red  fandals,  barelegged 
from  the  knee  downwards,  baifeheaded^  and  with  bare  arms 
to  the  elbows.  The  weapons  allowed  them  are  only  batons,  or 
ftaves  of  an  ell  long,  and  a  four  cornered  leather  target  i  fo 
that  death  very  feldom  enfued  thi^  civil  combat.  In  the  court 
military  indeed  they  fought  with  fword  and  lance,  according 
to  Spelman  and  Rulhworth  ;  as  likewife  in  France  only  viW 
kins  fought  with  the  buckler  and  baton,  gentlemen  armed  at 
all  points.  And  upon  this  and  other  circumftances,  the  prd^ 
fident  Montcfquieu "  hath  with  great  ingenuity  not  only  de* 
duced  the  impious  cuftom  of  private  duels  upon  imaginary 
points  of  honour,  but  hath  alfo  traced  the  heroic  madncfs  o( 
jcnight-errantry,  from  the  fame  original  of  judicial  combats. 
But  to  proceed. 

When  the  champions,  thus  armed  with  batons,  arrite  [  340  ] 
within  the  lifts  or  place  of  combat,  the  champion  of  the  te« 
aatit  then  takes  his  adverfary  by  the  hand,  and  makes  oath 

^  C«.  Utb  »5f.-  Vpftrfit'du  C9urtt,  304.       «  Sjp.  L.  b.  »S.  e.  ao.  s«. 
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that  the  tenements  in  difpute  are  not  the  tight  bf  the  de< 
inandant  i  and  the  champion  of  the  demandant,  then  takin{; 
the  other  by  the  hand,  fwears  in  the  fame  manner  that  thej 
are ;  fo  that  each  champion  is,  or  ought  to  be,  thoroughly 
perfuaded  of  the  trath  of  the  caufe  he  fights  for.  Next  an 
oath  againft  forcery  and  enchantment  is  to  be  taken  by  botk 
the  champions,  in  this  or  a  (imilar  form ;  <^  hear  this,  ye 
<*  judices,  that  I  have  this  day  neither  eat,  drank,  nor  have 
'.<  upon  me,  neither  bone,  (lone,  ne  grafs  ;  nor  any  enehant- 
^^  ment,  forcery,  or  witchcraft,  whereby  the  law  of  God  may^ 
*<  be  abafed,  or  the  law  of  the  devil  exalted.  So  help  me 
<«  God  and  his  faints.'' 

The  battel  is  thus  begun,  and  the  combatants  are  bound 
to  fight  till  the  ftars  appear  in  the  evening  x  and,  if  the  cham<v 
pbn  of  the  tenant  can  defend  himfcif  till  the  ftars  appear,  the 
tenant  (hall  prevail  in  his  caufe  ;  for  it  is  fufficient  for  him 
to  maintain  his  ground,  and  make  it  a  drawn  battel,  he  be- 
ing already  in  poifeflion  \  but,  if  vi£^ory  declares  itfelf  for 
either  party,  for  him  is  judgment  finally  given.  This  vie* 
tory  may  arife,  from  the  death  of  either  of  the  champions: 
which  indeed  hath  rarely  happened ;  the  whole  ceremony,  to 
by  the  truth,  bearing  a  near  refemblance  lo  certain  rural 
athletic  diverdons,  which  are  probably  derived  from  this  ori* 
|xnah  Or  vi&ory  is  obtained,  if  either  champion  proves 
recreant^  that  is»  yields,  and  pronounces  the  horrible  word  of 
i^avtfi  i  a  word  of  difgrace  and  obloquy,  rather  thaa  of  any 
determinate  meaning.  But  a  horrible  word  it  Indeed  is  to 
the.vanquiflied  champion :  fince  as  a  punifliment  to  kim  for- 
forfeiting  the  land  of  his  principal  by  pronouncing  that  fliame* 
ful  wordj  he  is  condemned,  as  a  recreant,  amkint  Bbiram' 
Icgim^  -that  is»  td  become  infamous,  and  not  be  accounted 
liher  et  legalis  honm  s  being  fuppofcd  by  the  event  to  be  proved 
forfworn,  and  therefore  never  to  be  put  upon  a  jury  or  ad« 
mitted  as  a  ^itnefs  in  any  caufe. 


r  341  ]  ^'  This  is  the  form  of  a  trial  by  battd  1  a  trial  which,  that 
tenant,  or  defendant  10  a  writ  Qf  ris{it,  luu  i|Lia  hiiefefUm 


at 
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at  this  daj  to  demand ;  and  which  was  the  Only  decUion  of 
fuch  writ  of  right  after  the  conqucft,  till  Henry  the  fecond 
by  confent  of  parliament  introduced  the  grand  nj/tfe  ^,  a  p<^- 
euliar  fpeciea  of  trial  by  jury,  in  concurrence  therewith ; 
giving  the  tenant  his  choice  of  either  the  one  or  the  other* 
Which  examplei  of  difcountenancing  thefe  judicial  combats, 
was  imitated  about  a  century  afterwards  in  France,  by  ah 
edi£t  of  Louis  the  pious),  A,  D.  1 260,  and  foon  after  by  the 
reft  of  burope.  The  eftabliftiment  of  this  alternative,  Glari- 
vil,  chief  juftice  to  Henry  the  fecond,  and  probably  his  ad- 
vifer  herein,  confiders  as  a  moft  noble  improvement,  as  in 
fa£l  it  was,  of  the  hw  *. 

VI.  A  SIXTH  fpecies  of  trial  is  by  wager  of  law^  vadia^ 
iio  Ugist  as  the  foregoing  is  called  wager  of  battel^  vadiati§ 
dueiii :  becaufe,  as  in  the  former  cafe  the  defendant  gave  i 
pledge^  g^gCf  or  vadium^  to  try  the  caufe  by  battel  j  fo  here 
he  wa^  to  pat  in  furetirs  or  vgdios^  that  at  fuch  si  day  he  will 
make  his  law,  that  is,  take  the  benefit  which  the  law  hat 
allowed  him^^.   For  our  anccftoraconfidered,  that  there  wert 

many  cafes  where  an  innocent  man,  of  good  credit,  liiight 
be  overborne  by  a  multitude  of  falfe  witnefTes  ;  and  therefore 
eftablifhed  this  fpecies  of  trial,  by  the  oath  of  the  defendiint 
himfelf,  for  if  he  will  abfoiutely  fwear  himfelf  not  charges- 
able,  and  appears  to  be  a  perfon  -of  reputation,  he  ihall 
go  free  and  for  ever  acquitted  of  the  debt,  or  other  catife  of 
adiook 

This  method  of  trial  is  not  only  to  be  found  in  the  codes  [  342  ] 
of  almoft  all  the  northern  nations,  that  broke  in  upon  the 

^  Append.  No  I.  ^  6.  temptrtmit  infawiae  ofpr^iumtllm  in* 

"  Eft  mitem  magna  ajpfa  regale  ^u^d*  *fefti  et  inverecandiverh.y  qutd  in  ore  viSii 

dam  ktn^Ummt  dementia  frinti^s,  de  tmrfiter  Jtnat^  emtfedtrmim.    Ex  aefnU 

tfnfiBo  frocfrmm,  fpulii  induitum  \   fu§  tote  item  maxima  prodits  eft  /egalis  ifta  rn? 

tfiiae  bominum^  et  ftatus  integritati  tam  ftitutio,    Jui  eatm,  ^u»d  foft  multas  et 

ftUkritir  em^tsff  0/,  rttintnd»  futdfmis  ttmga»  diiitimet  vix  tvineititr  per  dudtumy 

fcjfuUtim^rtitenemento Jolty  duel licajum  per  bentficium  iflias  confituticim  cemme" 

declmarefjint  ktmlnei  amBlguum,     At  '  diut  it  acalerathti  expeditur*  (I.  %.  e»  7.} 

per  htc  toMthiptf  hifperatae et  frtmaturat  '  f  Co.  titt.  %^^, 
iimtU  ultimmt9gdtrejufprtciu»i  vtljal' 

^  B  b  3  Roman 
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Jloman  empire,  ^ni  eftabliflied  petty  kingdoms  upon  it's 
Tuins  *  I  but  its  original  may  alfo  be  traced  as  far  back  a^ 
*  the  Mofaical  law^  **  If  a  man  deliver  unto  his  neighbour  aa 
*'  afsy  or  an  ox,  or  a  (heep,  or  any  beaft,  to  keep  ;  and  it  die, 
^'  or  be  hurt,  or  driven  away,  no  man  feeing  it ;  then  (hall 
^'  an  oath  of  the  Lord  be  between  them  both,  that  he  hath 
<*  not  put  his  hand  unto  his  neighbour's  goods  ;  and  the 
^^  owner  of  it  (hall  accept  thereof,  and  he  (hall  not  make  it 
<(  good  '•"  We  (hall  likewife  be  able  to  difcern  a  manifeft 
fefemblance,  between  this  fpecies  of  trial,  and  the  canonical 
purgation  of  the  pop!(h  clergy,  yirhen  accufed  of  any  capital 
crime.  The  defendant  or  perfon  accufed  was  in  both  cafea 
to  make  oath  of  his  own  innocence,  and  to  produce  a  certain 
number  of  compurgators,  who  fwore  they  believed  his  oath* 
Somewhat  iimilairalfo  to  this  is  tht /acramentum  di^ifionis^  or 
the  voluntary  and  decifive  oath  of  the  civil  law  '* ;  where  one 
pf  the  parties  to  the  fuit,  not  being  able  to  prove  his  cnarge, 
pfiers  to  refer  the  decifion  of  the  caufe  to  the  oath  of  his  ad<r 
verfary :  vvhich  theadverfary  wasboqnd  to  accept,  or  tender 
the  fame  propofal  back  again :  otherwife  the  whole  was  taken 
as  confefled  by  him.  But,  though  a  cuftpm  fomewhat  fimiv 
tar  to  this  prevailed  formerly  in  the  city  pf  I^ondon^,  yet  in 
gener.l  the. Englifli  law  does  qqt  thus,  like  tlie  pivil,  reduce 
ihe  defendant,  iq  cafe  he  is  in  the  wrong,  to  the  dilemma  of 
either  cpnfelEon  or  perjury:  but  is  indeed  fo  tender  of  per* 
mitting  the  oath  to  be  taken,  even  upon  the  defendant's  who 
requeft,  tliat  it  allows  it  only  in  a  very  few  cafes ;  and  hi 
thofe  it  hath  alfo  devifed  other  coUateriil  remedies  for  (he 
party  injured,  in  which  the  defendant  is.  excluded  from  )\i% 
.  "'.      .   wager  of  law, 

p>  ^^2  1     ^^^  manner  of  ws^ipg  and  n^aking  law  is  this.    He 

^         #hat  has  waged,  or  given  fecurity,  to  make  his  law,  brings 

with  him  into  court  eleven  of  his  neighbours:  a  cuftom^ 

which  we  find  particularly  defcribed  fo  early  as  in  th^  leagi^ 

>■  Sp.  L.  b.  a8.  c.  13.    Stjemhook,    .    "  Ezod.  sxli-  10. 
Jt  jmre  Sue&nim*  /•  ij,  c,  9*     Foid^  /•  X*         ^  CW.  4.  I.  %%• 


♦  . 
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between  Alfred  and  Guthrun  the  Dane';  for  by  the  old 
Saxon  conftitution  every  roan's  credit  in  courts  of  law  .dc» 
pended  upon  the  opinion  which  his  neighbours  had  of  bis 
veracity.  The  defendant  then  (landing  at  the  end  of  the 
bar,  is  admonifhed  by  the  judges  of  the  nature  and  danger  of 
a  falfe  oath «.  And  if  he  dill  perfifts,  he  is  to  repeat  this  or 
the  like  oath  ;  **  hear  this,  ye  juftices,  that  I  do  not  owe 
^  unto  Richard  Jones  the  fum  of  ten  pounds,  nor  any  penny 
^<  thereof,  in  manner  and  form  as  the  faid  Richard  hath  de- 
*<  clared  againft  me.  So  help  me  God.'*  And  thereupon  his 
eleven  neighbours  or  compurgators  (hall  avow  upon  their 
oaths,  that  they  believe  in  their  confciences  that  he  faith  the 
truth  ;  fo  that  himfelf  muft  be  fworn  dejidelitaie^  and  the  ele- 
ven de  crtdulitaU  ^  It  is  held  indeed  by  later  authorities^, 
that  fewer  than  eleven  compurgators  will  do  \  but  (ir  Edward 
.Coke  is  po(itive  that  there  muft  be  this  number ;  and  his  opi- 
nion not  only  feems  founded  upon  better  authority,  but  alio 
upon  better  reafon  :  for,  as  wager  of  law  is  equivalent  to  a 
verdid  in  the  defendant's  favour,  it  ought  to  be  eftabliihed 
by  the  fame  or  equal  tedimony,  namely,  by  the  oath  oi  twelve 
men.  And  fo  indeed  Glanvil  exprc(res  it^,  ^^jurabit  duode^ 
<<  dma  manu  •***  and  in  9  Henry  III.  when  a  defendant  i|l  an 
a£tion  of  debt  waged  his  law,  it  was  adjudged  by  the  coui^t 
**  quod  defendat  fe  duodecima  manu  ^*'  Thus  too,  in  an  author 
pi  the  age  of  Edward  the  (iril '',  we  read,  '*  adjudicubitur  reus 
<'  ad  legem  fuam  duodecimo  mann.*  And  the  antient  treatife, 
entitled,  Djverfite  des  courts,  exprefsly  confirms  fir  Edward 
Coke's  opinion '. 

.  It  muft  be  however  obfervcd,  that  fo  long  as  the  cuftom  r  -^^  -^ 
continued  of  producing  tht/effa,  they////,  or  witneffes'to  give 
probability  to  the  plaintiflfs  demand,  (of  which  we  fpoke  in 
z  formet  chapter,)  the  defendant  was  not  put  to  wage  hid  law 

'  t^0  ).  Witte.  LL.  jiftgU  Stx,  ^  Htngbam  magna,  c.  5. 

.  ■  S4k.  63s.  1  //  cov.nt  0v«r'    esu  by  x^  maytm  Jt' 

'  Co.  Ltct*  S95.  Jurtr  »ue  Uy^  fe,  qm  iVjb  euctudir*  em  tmr, 

*^ft  Vcntf.  17 1*  cmfiiems  qme  il  dijojt  vutr,    (fii^  306* 

*/•!•<•  9.  <JSr.  1534.) 
\  f  itth.  41.  t\  Z^.  7! . 
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unlefs.the  yi/Za  u;a$  firft  produpeds  and  their  teftim^ny  was 
•  found  confident.  To  this  purpofe  fpeak$  i^^gn/i  r^r/ai  c,  aS* 
<^  liullus  baflivus  de  caeterp  ponat  aliquem  ad  legem  mafiifefiam^ 
(that  isi  wager  of  battel^)  '*0^r  ad jur amentum^'*  (that  is^  wager 
of  law,)  ^^fimplid  loqueta  Jua^  (that  is,  merely  by  his  count 
pf  declaration^)  ^^ftne  tejlihui  jidelibtu  adboc  induEllii*  Which 
Flcta  thus  explains  ■ :  ^^Jipetemfe^amproduxerit^  ef  Concordes 
^f  inveniantur^  tunc  reus  poterit  vadiarf  legem  fuam  coiftra  peten* 
^  tern  et  contra  feBam  fuam  prolatam  ;  fedji  fe^a  variahUis  in^ 
•*  ventatur^  extunc  non  tenebitur  legfm  vadiare  contra  ff^ani 
^<  ilkm^  It  is  true  indeed,  that  Fleta  exprefsly  limits  the 
number  of  compurgators  to  be  only  double  to  that  of  the^^^ 
produced  ;  ''  utji.  duos  W  tres  tejies produxerit  adpn^andum^ 
*^  oporiet  quod  defeufta  Jiat  per  quatuor  vel  per  fcx  ;  ita  quo4 
*'  pro  quolibet  tejle  duos  producat  juratores^  ujque  ad  duodecim  :** 
fo  that  according  to  this  doctrine  the  eleven  compurgators 
were  only  to  be  produced^  but  not  all  of  them  fworn,  unlcfii 
\\ic  feHa  confided  of^A;.  But,  though  tliis  might  poffibly  be 
the  rule  till  the  produAion  of  thcfeiia  was  generally  difufed, 
fince  that  time  the  duodedma  manus  feems  to  have  been  genc« 
rally  required  \ 

In  the  old  Swcdifti  or  Gothic  conditution,  wager  of  law 
livas  not  only  permitted,  ^s  it  dill  is  in  criminal  cafes,  unlef^ 
the  fa£t  be  extremely  clear  againd  the  prifoner  ^  :  but  was 
alfo  abfolutely  required,  in  many  civil  cafes  :  which  an  aur 
thor  of  their  own?  very  judly  charges  as  being  the  fource  of 
frequent  perjury*  This,  he  tells  us,  was  owing  to  the  popidi 
cpclefiadics,  who  introduced  this  method  pf  purgation  from 
their  canon  law  ;  and  having  fown  a  plentiful  crop  of  oaths 
t  34f  ]  ^°  ^^  judicial  proceedings,  reaped  afterwards  an  ^mpie  har- 
^ft  of  perjuries :  for  perjuries  were  puniflied  in  part  by  pe- 
cuniary fines,  payable  to  the  coffers  of  the  churchy  But- 
with  us  in  England  vager  of  law  is  never  requind  §  and  ie| 
then  only  admitted^  where  an  a£lion  is  brought  upon  fucK 
Itiatters  as  may  be  fuppofed  to  be  puvately  tranfa&ed  betweei| 

B  /.  2.  e.  63*  ^  Mod.  Un.  Hift.  xsxiiL  ^     . 

»  Bfo.  Abr>  U  Irfgjtif.  «•  '  f  Sttcrohool;,4r/'«f»  Smmm^  i.  a*  f.  a* 
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die  parties,  and  whertin  the  defendant  miy  be  piefumed  tp 
Iiave  made  fatisfaftion  without  being  able  to  piove  it.  There^ 
fore  it  is  only  in  aflions  of  debt,  upon  fimple  contrafl,  or 
foraniercettient,  in  actions  of  detinue,  and  of  account,  whert 
the  debt  may  have  been  paid,  the  goods  reftored^  or  the  ac-^ 
count  balanced,  without  an  j  evidence  of  either ;  it  is  only 
in  thefe  a£lions,  I  fay,  that  the  defendant  is  admitted  to  wage 
his  law  1 :  fo  that  wager  of  law  lieth  not,  when  there  is  any 
fpecialty  (as  a  bond  or  deed)  to  charge  the  defendant,  for 
^hat  would  be  cancelled  if  fatisfied  ;  but  when  the  debt  grow- 
cth  by  word  only :  nor  doth  it  lie  in  an  a£tion  of  debt,  for 
sirrears  of  an  account,  fettled  by  auditors  in  a  former  a£tion  ^ 
And  by  fuch  wager  of  law  (when  admitted)  the  plaintiff  i$ 
perpetually  barred ;  for  the  law,  in  the  fimplicity  of  the  an- 
tKnt  times,  prefumed  that  no  one  would  forfwear  himfclf 
for  any  worlflly  thing  %  Wager  of  law  however  lieth  in  z 
fcal  a£^ion,  where  the  tenant  alleges  he  was  not  legally  fum<- 
pioned  to  appear,  as  w^ll  as  in  mere  perfonal  contra^$^ 

A  MAN  outlawed,  attainted  for  falfe  verdicl,  or  for  eon*, 
fpiracy  or  perjury,  or  otherwife  become  infamous,  as  by  pro« 
nouncing  the  horrible  word  in  a  trial  by  battel,  (hall  not  be 
permitted  to  wage  his  law.  Neither  (hall  an  infant  under  the 
age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath  } 
9nd  therefore,  on  the  other  hand,  the  courfe  of  juftice  fliall 
flow  equally,  and  the  defendant,  where  an  infant  is  plaintiff, 
{hall  not  wage  his  law.  But  a  feme-covert,  when  joined  with 
her  hnfband,  may  be  admitted  to  wage  her  law  ;  and  an  alien 
{hall  do  it  in  his  own  language  \ 

It  is  moreovoc  a  rule,  that  where  a  man  is  compellable  by  C  3461  J< 
law  to  do  any  thing,  whereby  be  becomes  creditor  to  another, 
the  defendant  in  that  cafe  ihall  not  be  admitted  to  wage  hia 
}aw  :  for  then  it  would  be  in  the  power  of  any  bad  man  to 
fun  in  debt  firft,  againft  the  inclinations  of  his  creditor,  apd 
yfterwards  to  fweav  it  aHfray.    But  where  the  plaiiuiff  hath. 

^  Co.  Litt.  295.  «  FiBch.  L.  413. 

'  10  Rep.  103^  ^      »  qo.  Litt.  ^95. 

}  Ce/Litt.  295. 
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giFca  voluntary  credit  to  the  defendant,  there  he  may  wage 
his  law  I  fori  by  giving  him  fuch  credit,  the  plaintiff  has  him* 
Uli  borne  tedioiony  that  he  is  one  whofe  charadier  may  be 
trufted.  Upon  this  principle  it  is,  that  in  an  a£kion  of  debt 
againft  a  prifoner  by  a  gaoler  for  his  viAuals,  the  defendant 
iball  not  wage  bis  law  ;  for  the  gaoler  cannot  refufe  the  pri* 
C3ner,  and  ought  not  to  fuffer  him  to  periih  for  want  of  fulle* 
nance.  But  otherwife  it  is  for  the  board  or  diet  of  a  man  at 
liberty.  In  an  adion  of  debt  brought  by  an  attorney  for  his 
fees,  the  defendant  cannot  wage  hid  law/becaufe  the  plain- 
tiff is  compellable  to  be  his  attorney.  And  fo,  if  a  fervant 
be  retained  according  to  the  flatute  of  labourers,  5  £Uz»  c.  4. 
which  obliges  all  (ingle  iperfons  of  a  certain  age,  and  not 
having  other  vifible  means  of  livelihood,  to  go  out  to  fervice  ; 
in  an  adion  of  debt  for  the  wages  of  fuch  a  fervant^  the  rnaf* 
ter  ihall  not  wage  his  law,  becaufe  the  plaintiff  was  compel- 
hble  to  ferve.  But  it  had  been  otherwife,  had  the  hiring 
been  by  fpecial  contract,  and  not  according  to  the  (latute  '^. 

In  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  in- 
jury w/VA^r<:^  is  alleged  againft  the  defendant,  is  he  permit* 
ted  to  wage  his  law  '  ;  for  it  is  impoffible  to  prefupie  he  has 
fatisiied  the  plaintiff  his  demand  in  fuch  cafes,  where  damages 
are  uncertain  and  left  to  be  affeffed  by  a  jury.  Nor  will  t]ie 
law  truil  the  defendant  with  an  oath  to  difcharge  himfelf^ 
where  the  private  injury  is  coupled  as  it  were  with  a  pub* 
He  crime,  that  of  force  and  violence  ;  which  would  be  eqi^i? 
val^nt  to  the  purgation  oath  of  the  civil  law,  which  ours  ha( 
fo  juftly  jejecled. 

C  347  3  Executors  and  admioiftrators,  when  charged  for  the  debt 
of  the  deceafed,  ihall  not  be  admitted  to  wage  their  law  y :  for 
so  man  can  with  a  fafe  confcience  wage  law  of  another  man's 
contra£^  }  that  is,  fwear  that  be  never  entered  into  it,  or  at 
Itaft  that  he  privately  difcharged  it.  The  king  alfo  has  bia 
][^ercgative  ;  for,  as  all  wager  of  law  imports  a  refledien  ott 
the  plaintiff  for  diflionefty,  therefore  there  flball  be  no  fuclf 

w  Co.  Litt.  195,  '  niJ.  RiyiD,  s86.  >        f  f'^i^  ^  4\^ 
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vager  on  s^Aions  brought  by  htm'.  And  this^  prerogative 
extends  and  is  communicated  to  his  debtor  and  accomptant; 
for,  on  ^,  writ  pf  quo  minus  in  the  exchequer  for  a  debt  on  fim« 
pie  contra£^9  the  defendant  is  not  allowed  to  wage  his  law  K 

Thus  the  wager  of  law  was  never  permitted,  but  where 
the  defendant  bore  a  fair  and  unreproachable  chara£lgr ;  and 
it  alfo  was  confined  to  fuch  cafes  where  a  debt  might  be  fup* 
pofed  to  be  difchafged,  or  fatisfa£Hon  made  in  private,  with* 
out  any  witnefles  to  atteft  it ;  and  many  other  prudential  re. 
ikridions  accompanied  this  indulgence.  But  at  length  it  was 
eonfidered,  that  (even  under  all  it's  re(lri£tions)  it  threw  too 
great  a  tempt;^tion  in  the  way  of  indigent  or  profligate  men: 
and  therefore  by  degrees  new  remedies  were  devifed,  aiid  new 
forms  of  a£lion  were  introduced,  wherein  no  defendant  is  at 
liberty  to  wage  his  law.  So  that  now  no  plaintiff  need  at  all 
apprehend  any  danger  from  the  hardinefs  of  his  debtor's  con- 
fcience,  unlefs  he  voluntarily  chufes  to  rely  on  his  adverfary V 
veracity,  by  bringing  an  obfolete,  inftead  of  a  modern,  ac- 
tion* Therefore  one  (hall  hardly  hear  at  prefentof  an  a&ion 
of  iiht  brought  upon  a  fimple  contra^ :  that  being  fupplied 
by  an  adton  of  irefpafs  on  the  cafe  for  the  breach  of  a  promife 
or  ajfumifit  i  wherein,  though  the  fpecific  debt  cannot  be  re* 
covered,  yet  damages  may,  equivalent  to  the  fpecific  debt. 
And,  this  being  an  a£lion  of  trefpafs,  no  law  can  be  waged 
therein.  So,  inftead  of  an  aflion  of  detinue  to  recover  the 
very  thing  detained,  an  zQCxon  of  trefpafs  on  the  cafe  in  trvuer 
imd  converjton  is  ufually  brought  \  wherein,  though  the  horie 
or  other  fpecific  chattel  cannot  be  had,  yet  the  defendant  (hall  [  348  3 
pay  damages  for  the  converfion,  equal  to  the  value  of  the 
chattel  \  and  for  this  trefpafs  alfo  no  wager  of  law  is  allowed. 
In  the  room  of  actions  of  account^  a  bill  in  equity  is  ufuallj 
filed :  wherein,  though  the  defendant  anfwers  upon  his  oath^  ^ 
yet  fuch  oath  is  not  condufive  to  the  plaintiff;  but  he  majr 
prove  every  article  by  other  evidence,  in  contradidlioa  to  what 
the  defendant  has  fwonif    So  that  wager  of  law  is  quite  out 
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of  ttfe,  being  tfoided  by  the  mode  of  bringing  the  aflion ; 
byit  ftill  it  ift  not  out  of  force.  An^  therefore^  when  a  neir 
^tute  inflidis  a  penaltyi  and  gives  an  a£kion  of  debt  for  re* 
coTcring  it|  it  is  ufual  to  add,  in  which  no  wager  of  law  (halt 
)>e  allowed :  otherwife  an  hardy  delinquent  might  efcape  any 
penalty  of  the  law,  by  fwearing  he  had  never  incurred,  or 
elfe  ha4  difcharged  it« 

These  fix  fpecies  of  trials,  that  we  have  confidercd  in  the 
prefent  chapter,  are  only  had  in  certain  fpecial  and  eccentrical 
cafes }  where  the  trial  by  the  country,  per  paisf  or  by  jury, 
wouM  not  be  fo  proper  or  effe£kuah  In  the  next  chapter  we 
ihall  confider  at  large  the  nature  of  that  principal  criterion  of 
(roth  in  the  law  of  £nglaod# 
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OF     THE     TRIAL     BY    JURY, 


TH  E  fubjed  of  our  next  inquiries  will  be  the  nature 
and  method  of  the  trial  by  jury  g  called  alfo  the  trial 
per pais^  or  by  the  country:  a  trial  that  hath  been  ufed  time 
out  of  mind  in  this  nation,  and  feems  to  have  been  coeval 
with  the  firft  civil  government  thereof.  Some  authors  have 
endeavoured  to  trace  the  original  of  juries  up  as  high  as  the 
Btitous  themfelves,  the  firft  inhabitants  of  our  ifland ;  but 
certain  it  is,  that  they  were  in  ufe  among  the  earlieft  Saxon 
colonies,  their  inftitution  being  afcribed  by  bifhop  Nicholfon  * 
to  Woden  himfelfi  their  great  legiflator  and  captain.  Hence 
it  IS,  that  we  may  find  traces  of  juries  in  the  laws  of  all  thofe 
nations  which  adopted  the  feodal  fyftem,  as  in  Germany, 
France,  and  Italy ;  who  had  all  of  them  i,  tribunal  compofed 
of  twelve  good  men  and  true,  *•  boni  homines^  ufuaily  the 
vafals  or  tenants  of  the  lord,  being  the  equals  or  peers  of  the 
parties  }idgant ;  and,  as  the  lord's  vafals  judged  each  other 
in  the  lord's  courts,  fo  the  King's  vafals,  or  tlie  lords  them'* 
felves,  judged  each  other  in  the  king's  court  ^.  In  England 
we  find  aflual  mention  of  them  fo  early  as  the  laws  of  kiag 
Ethelred,  and  that  not  as  a  o^w  invention  ^.  Stiemhook^ 
ascribes  the  invention  of  the- jury,  which  in  the  Teutonic 
language  is  denominated  nembda^  to  Regner,  king  of  Sweden 
and  Denmark,  who  was  co-temporary  with  our  king  Egbert, 
Jttft  aa  ve  arc  apt  to  impute  the  invention  of  this,  and  (bme 

^ *  dgjun SoMomm^  p.i%,  •  Wilk.  Z.L.  Amgt.  Sax.  i X7« 

^S^Ub.  30.  c.  il.    Ci^«/.J^«      *  iijmn  Skmmm, h  ». t. 4, 
fiL  A*  i>.  S19.  €*%, 
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other  pieces  of  juridica}  politji  to  the  fuperior  genius  of  AI-* 
fired  the  great ;  to  whom,  on  account  of  his  having  done 
miich>  it  is  ufual  to  attribate  every  thing :  and  as  the  tradi- 
tion of  antient  Greece  placed  to  the  account  of  their  own 
Hercules  whatever  atchievement  was  performed  fopcrior  to 
the  ordinary  prowefs  of  mankind.  Whereas  the  truth  feems 
to  be,  that  thid  tribunal  \vasuniverfallye(labli(hed  among  all 
the  northern  nattonSi  and  fo  interwoven  in  their  very  con- 
ftitution,  that  the  earlieft  accounts  of  the  on^  give  us  alfo 
fome  traces  of  the  other.  Its  efiablifliment  however  and  ufe» 
in  this  ifland^  of  what  date  foever  it  be,  though  for  a  time 
greatly  impaired  and  ihakcn  by  tlie  introduction  of  the  Nor- 
man trial  by  battel,  was  always  fo  highly  cdeemed  and  valued 
by  the  people,  that  no  conqueft,  no  change  of  government^ 
could  ever  prevail  to  abolifli  it.  In  magna  carta  it  is  more 
than  once  infifted  on  as  the  principal  bulkwark  of  our  liber* 
ties  ;  but  efjpecially  (>y  chap.  39.  that  no  freeman  (hall  be 
hurt  in  either  his  perfon  or  property ;  "  nifiptr  legalijudichan 
••  pariumfuprum  vet  per  legem  terrae.^*  A  privilege  which  is 
couched  in. almoil  the  fame  words  with  that  of  the  emperor. 
Conrad,  two  hundred  years  before  *  :  *'  nemo  hemficiumfuum 
V  perdat^  ntft  fecundum  confuetudUiem  anteceffmrum  n^bnrum  et 
^  per.  judicium  parium  fuorumJ*  And  it  was  ever  eft^mcd, 
in  all  countries^  a  privilege  of  the  highcft  and  raoft  beneficial 
aafttre. 

BoT  I  will  not  mifpend  the  reader's  time  in  fruitleft  en- 
comiums on  this  method  of  trial :  but  fliall  proceed  to  the 
difle^ion  and  examination  of  it  in  all  it*s  parts,  from  whence 
indeed  it's  highcft  encomium  will  arife :  fince,  the  more  it  it 
fearched  into  and  underftood,  the  more  it  is  fure  to  be  valued. 
And  this  is  a  fpecies  of  knowlege  moft  abfolutely  neceflarf 
for  every  gentleman  in  the  kingdom :  as  well  becaufe  he  maj 
be  frequently  called  upon  to  determine  in  this  capacity  die 
lights  of  others,  his  fello w-fubje  As ;  as  becaufe  his  own  pfo^ 
perty,  his  liberty,  and  his  life,  depend  upon  maintaining!  ia 
it«s  kgai  fotce,  the  conftitutional  trial  by  jury. 

Tkuu 
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Trials  by  jury  in  civil  caufcs  are  of  two  kinds ;  extras 
9rdinary^  and  orJinaky.  The  extraordinary  I  (hall  only  briefly 
hint  at,  and  coniitie  the  main  of  my  obfervationa  to  that 
which  is  more  ufual  and  ordinary*  ^ 

The  iirft  fpecies  ofextraordinary  trial  by  jury  is  that  of 
the  grand  ajftfe^  which  was  inftltuted  by  king  Henry  the  fe- 
cond  in  parliament^  as  was  mencioucd  in  the  preceding  chap* 
ter,  by  way  of  alternative  offered  to  the  choice  of  the  tenant 
or  defendant  in  ^  writ  of  rights  inftead  of  the  barbarous  and 
unchriftian  cndom  of  duelling.  For  this  purpofe  a  writ  de 
magna  ajftfa  iligenda  is  diredled  to  the  (herifF^  to  return  four . 
knights,  who  are  to  eled  and  chufe  twelve  others  to  be  joined 
with  them,  in  the  manner  mentioned  by  Glanvil  ^  j  who^ 
having  probably  advifed  the  meafure  itfelf,  is  more  than 
ufually  copious  in  defcribing  it  \  and  thefe,  all  together,  form 
the  grand  aflTife,  or  great  jury,  which  is  to  try  the  matter  o£ 
right,  and  muil  now  confift  of  Cxteen  jurors  '^  (i). 

*  Another  fpecies  of  extraordinary  juries,  is  the  jury  to  try 
itn  attaint :  which  is  a  procefs  commenced  againft  a  former 
jfiry,  for  bringing  in  a  falfe  verdid  \  of  which  wc  (hall  fpeak 
more  largely  in  a  fubfequent  chapter*  At  prefent  I  (hall  only 
obferve,  that  this  jury  is  to  confift  of  twenty- four  of  the  beft 
den  in  the  county,  who  are  caUed  the  jr0/ri/jury  tathe  at* 
taint,  to  diftingui(h  them  from  the  (irft  or ^/Z  jury ;  and  tb^fe 
ate  to  hear  and  try  the  goodnefs  of  the  former  verdict.    . 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cafes, 
I  (hall  purfue  the  fame  method  in  confidering  it,  that  I  fct 

'  F.  N.  B.  4.  ^  Finch.  L.  41a.    s  Lton.  30|« 


1  ( I )  It  feems  not  to  be  afcertatned  that  any  fpecific  number 
^hcnt  twelve  18  abfolutely  necellary  to  conftitute  the  grand  affize ; 
bat  it  is  the  ufual  courfe  to  fwear  upon  it  the  four  knights  and 
twelve  others.     Finery  Trial f  X  e* 

See  the  proceedingt  upon  a  writ  of  right  before  the  listcen  ft« 
cognitors  of  the  grand  ailiac,  in  a  fn{f.  541. 
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mat  with  in  explaining  the  nature  of  proiecuttng  afllons  in 
general*  viz.  by  following  the  order  and  courfe  of  the  pro« 
ceedings  themfelves^  as  the  mod  cleat  and  perfpicnous  way 
of  treating  it* 

r  252  1      When  therefore  an  iiTae  U  joined,  by  diefe  wwdft^  ^  and 
*^  this  the  faid  A  prays  may  be  inqniled  of  by  the  country t** 
or,  <*  and  of  diis  he  puts  htmfelf  upon  the  coiiBtry,«*-and  die 
^^  faid  B  does  the  like,"  the  court  awards  a  writ  of  vmrffit^ 
ciat  upon  the  roll  or  record,  commanding  die  Aeriff  ^  that 
^<  he  caufe  to  come  here  on  fuch  a  day,  twehe  fine  nd  law* 
**  ful  men,  Bbiras  it  UgaUs  homines^  of  the  body  of  his  conn* 
^  ty,  by  whom  the  truth  of  the  matter  may  be  better  known, 
<<  and  who  are  neither  of  kin  to  the  afore&id  A,  nor  the 
*^  aforefaid  B,  to  recognize  the  truth  of  the  iflue  between  the 
*•  faid  parties  K**    And  fuch  Writ  is  accordingly  iffued  to  the 
Ihcriff: 

Thus  tlie  caufe  ftands  rtady  for  a  trial  Mihibmroi  the  court 
itfidf :  for  all  trials  were  there  antiently  had,  in  actions  whidi 
were  there  firft  commenced ;  which  then  never  happened  but 
in  nunners  of  weight  and  confequence,  all  trifling  fuits  being 
ended  in  die  coutt-teron,  hundred,  or  county  courts :  and  in* 
deed  all  caufes  of  great  importance  or  difBculty  are  ftill  ufuatty 
retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperior 
courts*  But  when  the  ufage  began  to  bring  anions  of  any 
trifling  value  in  the  courts  of  Weftminfter^hall,  it  was  found 
to  be  an  intolerable  burthen  to  compel  the  parties,  witneflSrs, 
atid  jurors,  to  come  from  Wedmoreland  perhapsor  Cornwall, 
to  try  an  a£kion  of  aflault  at  Wedminfter.  A  pjadice  there* 
fore  very  early  obtained,  of  contwuing  the  caufe  from  term  to 
term,  in  the  court  above,  provided  the  juftices  in  eyre  did 
ifot  previoufly  come  into  the  county  where  the  caufe  oTaAioa 
alrofe^ :  and  if  it  happened  that  diey  arrived  there  wkhia 
that  interval,  then  the  caufe  was  removed  from  die}imfliek>^ 

^.AbS€ii4«'N*11»  (  4«  **  mfiju/haani  itiwtramtn  frims  <K»wiaf 

'  M/tfT  Jahtrar  Jks  partAut  4  juf'      **  td  fartn  iJhs***  Brtft,  /.  3.   tr.  U   ' 
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tioQ  of  the  jaflices  at  Weftminfter  to  that  of  t{ie  juftices  in 

cyrc.     Afterwards  when  the  juftices  in  eyre  were  fuperfeded 

by  the  modern  juftices  of  afTifci  (who  c^me  twice  or  thricle  in 

the  year  into  the  feveral  counties,  ad  copiendas  ojjifas^  to  take 

or  try  writs  of  aflife,  oimort  Janceftor^  novel  dijfeifin^  nufance^ 

zxA  the  likey)  a  power  was  fupcradded  by  ftatute  Wcftna.  a.  f  353  1 

t3£dw«  J.  c«30.  to  tbefe  juftices  of  alBfe  to  try  commoa 

iflbcs  in  trefpafa^  and  other  lefs  important  fuits,  with  direc^ 

tions  to  return  thjcm   (when  tried)  into  the  court  above^ 

where  alone  the  ji|dgnieot  ihould  be  given.     And  as  only 

the  triali  «nd  not  the  determination  of  the  caufe,  was  ;iow 

intended  to  be  had  in  the  court  below^  therefore  the  clauff 

qf  tt^.priui  was-jeft^mtof  the  conditional  fontinuafices  bej- 

fbre  mentioned,  and  was  dire<^e.d  by  the  ft^ute  to  be  inferte^ 

in  the  writs  of  venire  facias ;  that  i»,  <*  that  the  fheriff'  fhould 

*.*  cauft;.  the  jurors  to  come  to  Weftminfter  (or  wherever  th^ 

^<  king's  coutt  (hould  be  held)  on  fuch  a  day  in  eafter  and 

'*  michaelmas  terms  \  n\fi  priusy  unlefs  before  that  day  the 

^  juftices  afljgned  to  take  afiife^  (hall  pome  into  hi$  faid 

<'  county*"     By  virtue  of  which  the  Iheri fF  returned  his 

jurors  to  the  court  of  the  juftices  of  aftife,  which  was  fure  to 

beheld  in  the  vacation  before  eafter  and  michs^elmas  terms; 

and  there  the  trial  was  had. 

« 

An  inconvenience  attended  this  provifion :  principally  be- 
^aufe,  as  the  flierifFmade  no  return  of  the  jury  to  the  court 
>t  Weftminfter,  the  parties  were  ignorant  who  they  were  till 
they  came  upon  the  trial,  and  therefore  were  not  ready  with 
their  challenges  or  exceptions.   For  this  reafon,  by  the  ftatute 
42£dw.III.  c.  II.  the  method  of  trials  by  niji  prius  was 
altered:  and  it  was  enaflcd  that  no  inqueft  (except  of  aflife 
jind  gaol- delivery)  (hould  be  taken  by  writ  of  niJi  prius y  till 
after  the  iheriff  had  returned  the  names  of  the  jurors  to  the 
c6ttrt  above.    So  that  now  in  almoft  every  civil  caufe  the 
claufe  of  ni/i  prius  is  left  out  of  the  writ  of  venire  fact  as  ^  which 
|,s  the  (herifPs  warrant  to  warn  the  jury  -,  and  is  inferted  in 
another  part  of  the  proteedings,  as  we  Audi  fee  preftntly. 

Vox..  III.  C  c  '       Foa 
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/  For  now  the  courfc  is,  to  make  the  (herifPs  venire  return- 
»blc  on  the  laft  return  of  the  fame  term  wherein  iflue  is  joined, 
viz.  hilarjr  or  trinity  terms ;  which,  from  the  making  up  of 
the  i0ucs  therein,  are  ufually  called  ijfuahle  terms.  And  he 
returns  the  names  of  the  jurors  in  a  panel  (a  little  pane,  or 
oblong  piece  of  parchment)  annexed  to  the  writ.  This  jury 
u  354  1  ^^  ^^^  fummoncd,  and -therefore,  not  appearing  at  the  day, 
mud  unavoidably  make  default.  For  which  reafon  a  compul* 
five  procefs  is  now  awarded  againft  tde  jurors,  called  in  the 
common  pleas  a  writ  of  habeas  corpora  juratorum^  and  in  the 
king's  bench  a  difiringaSi  commanding  the  flieriiF  to  have 
their  bodies,  or  to  diftrein  them  by  their  lands  and  goods,  that 
they  may  appear  upon  the  day  appointed.  The  entry  therefore 
on  the  roll  or  record  is ',  *'  that  the  jury  is  refpited,  through 
*^  defe£t  of  the  jurors,  till  the  firfl  day  of  the  next  term,  then 
**  to  appear  at  Weftminfter;  unlefs  before  that  time,  viz.  on 
•*  wcdnefday  the  fourth  of  March,  the  juftices  of  our  lord 
*<  the  king,  appointed  to  take  aflifes  in  that  county,  fliall  have 
<'  come  to  Oxford,  that  is,  to  the  place  affigned  for  holding 
*'  the  aflifes."  And  thereupon  the  writ  commands  the  (heriff 
to  have  their  bodies  ^at  Weftminfter  on  the  faid  firft  day  of 
next  term,  or  before  the  faid  juftices  of  aflife,  if  before  that 
time  they  come  to  Oxford ;  viz.  on  the  fourth  of  March 
aforefaid.  And,  as  the  judges  are  fure  to  come  and  open 
the  circuit  commifiionson  the  day  mentioned  in  the  writ,  the 
iheriff  returns  and  fummons  this  jury  to  appear  at  the  aiBfer, 
and  there  the  trial  is  had  before  the  juftices  of  aj/ife  and  nijl 
prius  :  among  whom  (as  hath  been  faid '")  are  ufually  two  of 
•the  judges  of  the  courts  at  Weftininfter,  the  whole  kingdom 
being  divided  into  fix  circuits  for  this  purpofc.  And  thus  we 
may  obferve  that  the  trial  of  common  iflues,  at  nj/t prius fyvhich 
was  in  it's  original  only  a  collateral  incident  to  theorigtnal  bufi* 
nefs  of  the  juftices  of  aflife,  is  now,  by  the  various  revolutions 
of  pra£lice,  become  their  principal  civil  employment :  hardly 
'any  thing  remaining  in  ufe  of  the  real  aji/esj  but  the  name« 

If 
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If  the  (heriff  be  not  an  indifferent  perfon  (  a$  if  he  be  a 
party  in  the  fuit,  or  be  related  by  either  blood  or  affinity  to 
either  of  the  parties,  he  is  not  then  trufted  to  return  the  jury^ 
but  the  venire  Oi^U  be  directed  to  the  coroners,  ivho  in  this, 
as  in  many  other  iiiftances,  are  the  fubflitutes  of  the  (heriff, 
to  execute  procefs  when  he  is  deemed  an  improper  perfon.  If 
any  exception  lies  to  the  coroners,  the  ventre  (hail  be  direSed 
to  two  clerks  of  the  court  or  two  perfons  of  the  county 
named  by  the  court,  and  fworn  \  And  thefe  two,  who  are  [  355  ] 
called  elifors^  or  elefiors,  ihall  indifferently  name  the  jury, 
and  their  return  is  final}  no  challenge  being  allowed  to  their 
array« 

Let  us  now  paufe  a  while,  and  obferve  (with  fir  Matthew 
Hale  *)  in  thefe  firft  preparatory  (lages  of  the  trial,  how  adrni*. 
rably  this  conftitution  is  adapted  and  framed  for  the  invefti- 
gation  of  truth,  beyond  any  other  method  of  trial  in  the  world. 
For,  firft,  the  perfon  returning  the  jurors  is  a  man  of  fome 
fortune  and  confequence ;  that  fo  he  may  be  not  only  the  lefs 
tempted  to  commit  wilful  errors,  but  likewife  be  refponfible 
for  the  faults  of  either  himfelf  or  his  officers  .  and  he  is  alfo 
bound  by  the  obligation  of  an  oath  faithfully  to  execute  his 
duty.  Next,  as  to  ^^  time  of  their  return :  the  pannel  is  re<* 
turned  to  the  court  upon  the  original  venire,  and  the  jurors 
are  to  be  fummoned  and  brought  in  many  weeks  afterwards 
to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors, 
and  of  thehr  fufficiency  or  infufficiency,  characters,  connec* 
tions,  and  relations,  that  fo  they  nray  be  challenged  upon  juft 
caufe ;  while  at  the  fame  time  by  means  of  the  compulfory 
procefs  (of  dijiringasj  or  habeas  corpora)  the  caufe  is  not  like 
to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to  the 
place  of  their  appearance ;  which  in  caufes  of  weight  and 
confequence  is  at  the  b^^r  of  the  court ;  but  in  ordinary  cafes 
at  the  affifes,  held  in  the  county  where  the  caufe  of  a£iion 
arifes,  and  the  witneifes  and  jurors  live :  a  provifion  moft 
excellently  calculated  for  the  faving  of  expence  to  the  parties. 

•  Fortcfc.  dt  Laud,  LL.  c,  25.    Co.  Litt.  158.  f  Hift.  C.  L.  c.  j». 
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For  though  the  preparation  of  the  caufc»  In  point  of  plead- 
ing is  traiifaiSled  at  Weftminftcr,   whereby  the  order  and 
tniformity  of  proceeding  is  prefctved  throughout  the  king* 
dom,  and  multiplicity  of  forms  it  prevented^  yet  thisU  no 
great  charge  or  trouble,  one  attorney  being  abk  to  tran(a& 
the  bufincfs  of  forty  clients.    But  the  troublefome  and  n»oft 
cxpenfive  attendance  is  that  of  jurors  and  witneies  at  die 
f rials  which  therefore  is  brought  home  to  them»  in  thecoun* 
try  where  moft  of  them  inhabit.    Fourthly,  the  ferjons  Ag^« 
i  SS^  1  «i;&«?  they  are  to  appear,  and  before  whom  the  tri^  is  to 
be  held,  arc  the  judges  of  the  fuperior  courts  if  i|  be  a  trial 
at  bar;  or  the  judges  of  aflife,  delegated  from  the  courts  at 
Weftmitifter  by  the  king,  if  the  trial  be  held  in  the  country  : 
perfons,  whofe  learning  and  dignity  fecure  their  jurifdi£Uon 
from  contempt,  and  the  novelty  and  rcry  parade  of  whofe 
appearance  have  no  fmall  influence  upon  the  multitude.  The 
very  point  of  their  being  ftrangers  in  the  county  is  ofinfinite 
fervice,  in  preventing  thofc  fa£tions  and  parties,  which  would 
Intrude  in  every  eaufe  of  moment,  were  ic  tried  only  before 
'   perfons  reriifent  on  the  fpot,  as  judices  of  the  peaee,  and  the 
like.     And,  the  better  to  remove  all  fufpicion  of  partiality) 
h  was  wifely  provided  by  the   flatutes  4  Edw.  III.  c.  2. 
8  Ric.  II-  c.  2.  and  33  Hen.  VIII.  c.  24.  that  ito  judge  of 
aHife  (hould  hold  pleas  in  any  county  wherein  he  was  bom 
or  inhabits  (2).  And,  as  this  conftitution  prevents  party  and 
faAion  from  intermingling  in  the  trial  of  right,  fo  it  keeps 
both  the  role  and  the  adminiflration  of  the  laws  uniform. 
Thcfe  juftices,  though  thus  varied  and  fhifted  at  every  affifes, 
are  all  fworn  to  the  fame  laws,  have  had  the  fame  education, 
have  purfucd  the  fiime  lladies,  converfc  and  confult  together, 
communicate  their  decifions  and  refolutions,  and  preiide  in 
thofe  courts  which  are  mutually  connefled  and  their  judg* 
mcnts  blended  together,  as  they  are  -interchangeably  courts 
of  appeal  or  advice  to  each  other.     And  hence  their  admini- 
ftration  orjuftice,  and  conduct  of  trials,  are  confonant  and 

■  ■■  ^1  *  11  II  .  ■   I      11         ■■     11  ,,  — M»i— — —  1 11    ■  ■ 

(2)  See  paga  6,  note  S,  ante* 

vniform } 
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uniform}  whereby  that  confii/ion  and  contrariety  are  avdided, 
vhich  would  naturally  arife  from  a  variety  of  uncommuni* 
eating  judges,  or  from  any  provincial  eftabliflimcnt.     But 

let  U8  now  return  to  the  alfifcs. 

» 

When  the  general  day  of  trials  16  fixed,  the  plaintiflFor 
his  attorney  mu(t  bring  down  the  record  co  the  aiBfes,  and 
enter  it  with  the  proper  olTicer,  in  order  to  it's  being  called 
on  in  courfe.     If  it  be  not  fo  entered,  it  cannot  be  tried ; 
therefore  it  is  in  the  plaintifPs  bread  to  delay  any  trial  by  not 
carrying  down  the  record  :  unlefs  the  defendant,  being  fear- 
ful of  fuch  negledl  in  the  plaintiff,  and  willing  to  difcharge 
himfelf  from  the  /a£lion,  will  himfelf  undertake  to  bring  on 
the  trial,  giving  proper  notice  to^the  plaintiff.     Which  pro*  r  ^^7  1 
ceeding  is  called  the  trial  by  provifo^  by  reafon  of  the  claufe 
then  inferted  in  the  (herifPs  vimrey  vhn.  **  provtfo^  provided 
^<  that  if  two  writs  come  to  your  hands,  (that  is,  one  from 
^  the  plaintiff  and  another  from  the  defendant,)  you  (hall 
'*  execute  only  one  of  them/'  But  this  pra<Elice  hath  begun  to 
be  difufed,  fince  the  ftatute  14  Geo.  XL  c  17.  which  ena£lst 
that  if,  after  iflue  joined,  the  caufe  is  not  carried  down  to  be 
tried  according  to  the  courfe  of  the  court,  the  plaintiff  (hall 
be  efteemed  to  be  nonfuited,  and  judgment  fliall  be  given  for 
the  defendant  as  in  cafe  of  a  nonfuit.     In  cafe  the  plaintiff 
intends  to  try  the  caufe,  he  is  bound  to  give  the  defendant 
(if  he  lives  within  forty  miles  of  London)  eight  days  notice 
of  trial }  and,  if  he  lives  at  a  greater  dlftaoce,  then  fourteen 
days  notice,  in  order  to  prevent  furprize  :  and  if  the  plaintiff 
then  changes  his  mind,  and  does  not  countermand  the  notice 
fix  days  before  the  trial,  he  (hall  be  liable  to  pay  cofls  to  the 
defendant  for  not  proceeding  to  trial,  by  the  fame  lad  men- 
tioned ftatute  (3).  The  defendant,  however,  or  plaintiff,  mayi 

•  — iw««<^M*»— .         I  a    .    ..  -  I   II   ■  ■  ^i^i^—  iiii  I  i<.i_.  III. I  i. 

(3)  The  ilatute  only  ticquires  ten  days  notice;  but  at  tluc  fit- 
tings in  London  and  Weftminfter,  the  former  praclice  of  fourteen 
days  notice  was  flill  continued.  But  in  aQ  country  caufos  ten  dayi 
notice  Is  fufficient ;  as  where  the  commifiion  day  is  upon  the  fif- 
tccBtb  of  any  month,  notice  of  trial  mud  be  given  on  or  before 
the  fifth.  Imftft  Prac,  305.  If  the  defendant  rcfides  withm 
^rty  iplles  of  LMdoni  and  if  the  cauA:  is  to  be  tried  at  the  fittings 
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upon  good  caufe  (hewn  to  the  court  above,  as  upon  abfence^ 
or  ficknefs  of  a  materia]  witnefs,  obtain  leave  upon  motionf 
to  defer  the  trial  of  the  caufe  till  the  next  a(Iire8(4). 

But  we  will  now  fuppofe  all  previojis  (leps  to  be  regu- 
larly fettled)  and  the  caufe  to  be  called  on  in  court.  The 
record  is  then  handed  to  the  judge,  to  perufe  and  obferve  the 
pleadingSi  and  what  iflues  the  parties  are  to  maintain  and 
prove,  while  the  jury  is  called  and  fworn.  To  this  end  the 
fherifF  returns  his  compulfive  procefs,  the  writ  of  habeas  cor^ 
poray  or  dtflrlngasj  with  the  panel  or  jurors  annexed,  to  the 
judge's  officer  in  court.  The  jurors  contained  in  the  panel 
are  either^^rw/or  common  jurors.  Special  yirxt^  were  origi- 
nally introduced  in  trials  at  bar,  when  the  caufes  were  of  too 
great  nicety  for  the  difcuflion  of  ordinary  freeholder^ ;  or 
where  the  fticrifFwas  fufpeScd  of  partiality,  though  not  upoa 
fuch  apparent  caufe  as  to  warrant  an  exception  to  him.  He 
k  in  fbch  cafes,  upon  motion  in  court  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other  proper  officer 
[  358  ]  with  his  freeholder's  book ;  and  the  officer  is  to  take  inAiSct^ 
ehtly  forty-ei|^ht  of  the  principal  freeholders  in  the  prefence 
of  the  attornies  on  both  fides  r  who  are  each  of  them  to  ftrike 
off  twelve,  and  the  remaining  twenty- four  are  returned  upon 
the  panel.  By  the  (latute  3  Geo.  II.  c.  25.  either  party  is 
entitled  upon  motion  to  have  a  fpecial  jury  (truck  upon  the 


in  London  or  Weflminftcr,  then  two  days  notice  of  countermand, 
before  it  is  to  be  tried,  is  fufficient.     i  Cromp,  Prac,  220 

{^)  Where  there  have  been  no  proceedings  within  four  terms, 
a  full  term's  notice  of  trial  mufl  be  given  previous  to  the  aflifes  or 
(ittiogs  ( I  Cromp.  Prac  ^  i7*)»  unlefs  the  caufe  has  been  dekyed  by 
the  defendant  hlmfelf  by  an  injunftion  or  other  means.  2  BL  Rep, 
784.  3  7*.  /?.  530.  If  the  defendant  proceeds  to  trial  by  pr&vijbf 
he  muft  give  the  fame  notice  as  would  have  been  required  from 
the  plaintiff.  1  Cromp,  Prac,  219.  Sometimes  the  courts  im- 
pofe  it  as  a  condition  upon  the  defendant,  that  he  (hall  ^cct^tJboH 
notice  of  trial,  which  in  country  caufes  fhall  be  given  at  the  Icafl  four 
days  before  the  commiiBon  day,  one  day  being  exclufive,  and  the 
other  inclufive.  3  7*.  i?.  660.  But  in  town  caufes,. two'  days 
notice  f^ems  to  be  fti^cient  in  fuch  a  c^e.     Tidd^  250* 

trial 
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trial  of  any  Iflue  (5)^  a8  well  at  the  afiifcs  as  at  bar ;  he  payitig 
the  extraordinary  expenfe  unlefs  the  judge  will  certify  (in. 
purfuance  of  the  ftatute  24  Geo.  II.  c.  i8.)  that  the  caufe 
required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  (herlff  according 
to  the  directions  of  the  (latute  3  Geo.  11.  c.  25.  which  ap- 
points, that  the  iherifF  or  officer  (hail  not  return  a  feparate 
panel  for  every  feparate  caufc,  as  formerly ;  but  one  and  the 
fame  panel  for  every  caufe  to  be  tried  at  the  fame  ai&fes,  con- 
taining not  lefs  than  forty-eight,  nor  more  than  feventytwo, 
jurors :  and  that  their  names  being  written  on  tickets,  (hall 
be  put  into  a  box  or  glafs  ;  and  when  each  caufe  is  called^ 
twelve  of  thefe  perfons,  whofe  names  (hall  be  firft  drawn  out 
of  the  box,  (hall  be  fworn  upon  the  jury,  unlefs  abfent,  chal- 
lenged, or  excufed ;  or  unlefs  a  previous  view  of  the  mef- 
fuages,  lands,  or  place  in  queftion,  (Iiall  have  been  thought 
nece(rary  by  the  court  <* :  in  which  cafe  (ix  or  more  of  the 
jurors,  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
a  judge  or  other  proper  officer  of  the  court,  (hall  be  appointed 
by  fpecial  writ  of  habeas  corpora  or  diftringas^  to  have  the  mat- 
ters in  queftion  (hewn  to  them  by  t^i^o  perfons  named  in  the 
writ;  and  then  fuch  of  the  jury  as  have  had  the  view,  or  f^ 
many  of  them  as  appear,  (hall  be  fworn  on  the  inqueft  previous 
to  any  other  jurors.     Thefe  n£ts  are  well  calculated  to  re- 
ftrain  any  fufpicion  of  partiality  in  the  flieriS*,  or  any  tam- 
pering with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  (hall  be  fworn, 
unlefs  challfngerihy  either  party.  Challenges  are  of  two  forts j 
challenges  to  the  array^  and  challenges  to  iht  polls. 

P  ^tat.  4  Ann.  c.  i6. 


(5)  As  well  in  indiftments  and  informations  for  mifdemcfuois, 
as  in  civil  a£lions.  But  there  cannot  be  a  fpecial  jury  in  cafes  of 
treafon  or  felony,  for  the  party  muft  have  the  advantage  of  mak- 
ing twenty  peremptory  chaUenges  in  a  profecution  for  felony,  and 
thirty-five  in  the  cafe  of  high  treafon.     21  Finer ^  301. 

How  treafon  and  felony  may  be  tried  in  the  court  of  nifi  priut» 
fee  4th  vol,  309.  r,  3.  How  a  tale  may  be  prayed,  fee  p.  364, 
n»  8.  pod. 

Cc4  Challenges 
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Challbnces'  to   the  array  nre  at  once  an  exccptiofi 
to  the  whole  panel,  in  which  the  jury  are  arrayed  or  fct  ra 
ord^r  by  the.  fberiff  in  his  return ;  and  they  may  be  ma4« 
upon  account  of  partiality  or  foxne  default  in  the  (htnW% 
or  his  undcr»ofEccr  who  arrayed  the  panel.    And,  generally 
fpeakingy  the  fame  reafons  that  before  the  awarding  the  vc* 
nire  were  fufficient  to  have  direded  it  to  the  coroners  or 
elifors^  will  be  alfo  fufhcicnt  to  quafli  the  array,  when  made 
by  a  perfon  or  officer  of  whofe  partiality  there  is  any  tolerablo 
ground  of  fufpicion.     Alfo,  though  there  be  no  perfonal  ob« 
je£tion  againlt  the  (herlff,  yet  if  he  arrays  the  panel  at  the 
nomination,  or  under  the  direction  of  either  party,  this  it 
good  caufe  of  challenge  to  the  array.    Formerly,  if  a  lord 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was 
returned  upon  the  jury,   it  was  a  caufe  of  challenge  to 
the  array  i :  but  an  unexpected  ufe  having  been  made  of  this 
dormant  privilege  by  a  fpiritual  lord  %  it  was  aboUihed  by 
ftatute  24  Geo.  II.  c.  18.     But  {till,  in  an  attaint,  a  knight 
mud  be  returned  on  the  jury  ^     Alfo,  by  the  policy  of  the 
antient  law,  the  jury  was  to  come  devUineto^  from  the  neigh- 
bourhood  of  the  vill  or  place  where  the  caufe  of  a&ion  was 
laid  in  the  declaration  :  and  therefore  fomeof  the  jury  were 
obliged  to  be  returned  from  the  hundred  in  which  fuch  vill 
lay  \  and,  if  none  were  returned,  the  array  might  be  chal- 
lenged for  defe£t  of  hundredors.     Thus  the  Gothic  jury,  or 
netnbJti,  was  alfo  collefled  out  of  every  quarter  of  the  coun- 
try :  f *  ti/ioSf  trinos^  vcl  etiam  femsy  ex  fmgulis  territorii  fua* 
*5  dranUtus  •.'*     For,  living  in  the  neighbourhood,  they  were 
properly  the  very  country,  or  pais,  to  which  both  parties  had 
appealed ;  and  were  fuppofed  to  know  beforehand  the  cha- 
ra£lers  of  the  parties  and  witneiTes,  and  therefore  they  better 
knew  what  credit  to  give  to  the  fafls  alleged  in  evidence. 
But  this  convenience  was  overbalanced  by  another  very  nar 
tural  and  almofl:  unavoidable  inconvenience  \  that  jurors* 
coming  out  of  the  immediate  neighbourhood,  would  be  apt 

1  Co.  Li^t.  154,  Selden  baronage.  IT.      13  Geo.  II.  &  R. 
,11.    .  ^Co.  Liiu  156. 

f  K.  V,  Bi/hop  0/  Worcdler.  M«  f  Sucrnho|feir;«r'  ^^^^'  ^*  '•  ''  4» 
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16  intermix  tlieir  prejudices  and  partialities  in  the  trial  of 
right*     And  this  our  law  was  fo  fenfible  of,  that  it  for  a  lon^ 
time  has  been  gradually  relinquifhing  this  pra6lice }  the  num- 
ber of  neceiTary  hundredors  in  the  whole  panel,  which  in  the 
reign  of  Edward  III*  were  conftantly^fl^S  being  in  the  time 
of  Fortefcue"  reduced  to  four.  Afterwards  indeed  the  (tatute 
35  Hen.  VIII.  c.  6.  reftorcd  the  antient  number  of^x,  but 
that  clanfe  was  foon  virtually  repealed  by  ftatute  27  £liz. 
c.  6*  which  required  only  invo.    And  fir  Edward  Coke  alfo^ 
giTCS  us  fuch  a  rariety  of  circurc (lances,  whereby  the  courts 
{icrmitted  this  neceOary  number  to  be  evaded,  that  it  appears 
they  were  heartily  tired  of  it.     At  length,  by  ftatute  4  &  ^ 
Ann.  c.  1 6.  it  was  entirely  aboliihed  upon  all  civil  aftionsp 
except  upon  penal  ftatutcs ;  and  upon  thofe  alfo  by  the  24 
Geo.  II.  c.  18.  the  jury  being  now  only  to  come  de  corporB 
comitatusy  from  the  body  of  the  county  at  large,  and  not  ie 
\;icineiOt  or  from  the  particular  neighbourhood.    The  array 
by  the  antient  law  may  alfo  be  challenged,  if  an  alien  be  party 
to  the  fuit,  and,  upon  a  rule  obtained  by  his  motion  to  the 
court  for  a  jury  Jr  medietate  linguae^  fuch  a  one  be  not  return- 
ed by  the  fiieriff',  puriuant  to  the  ftatute  28  Edward  III.  c.  1 3* 
enforced  by  8  Hen.  VI.  c-  29.  which  enadi,  that  where  cither 
party  is  an  alien  born,  the  jury  fliall  be  one  half  denizens, 
and  the  other  aliens  (if  fo  many  be  forthcoming  In  the  place) 
for  the  more  impartial  trial.  A  privilege  indulged  to  ftrangers 
in  no  other  country  in  the  world ;  but  which  is  as  antient 
with  us  as  the  time  of  king  Ethclred,  in  whofe  ftatute  de 
monticolis  WaNie,  (then  aliens  to  the  crown  of  England,) 
^ap.  3.  it  is  ordained,  that  **  duodeni  legales  homiftes^  quorum 
*•  fnt  Walli  ft  fox  yffigli  eruftt,  Anglis  et  Wallis  jus  dicunhy 
But  where  both  parties  are  aliens,  no  partiality  is  to  be  pre- 
fumed  to  one  more  than  another ;  and  therefore  it  was  re- 
folved  foon  after  the  ftatute  8  Hen.  VI.  "^  that  where  the 
ifliie  is  joined  between  two  aliens  (unlefs  the  plea  be  had  be- 
A  fore  the  mayor  of  the  ftaple,  and  thereby  fubj<'£t  to  the  reftrie- 
tions  of  ftatute  27Edw.III.  ft.  2.  c  8.)  the  jury  fliall  all 
be  denizens.     And  it  now  might  be  a  queftion,  how  far  the 

*  Gilb.  Hift.  C.  I\  c.  8.  »  1  Tnft.  157. 

.      I>  ^  Laud.  LL.  c.  it$.  :^  Yeaii.  21  Hen.  VJ.  4. 

ftatute 
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ftatutc  3  Geo.  11.  c.  25.  (before  referred  to)  hath  in  cLril 
caufcs  undefigncdly  abridged  this  privilege  of  foreigners,  bf 
the  poCtive  dircftions  therein  given  concerning  the  manner 
pf  impanelling  jurors,  and  the  perfons  to  be  returned  in  fuch. 
panel.  So  that  (unlefs  this  ftatute  is  to  be  conftrued  by  the 
fame  equity  which  the  ftatute  8  Hen.  VI.  c.  29.  declared 
to  be  the  rule  of  interpreting  the^  ftatutc  2  Hen.  V.  ft,  ^^ 
€.3.  concerning  the  landed  qualification  of  jurors  in  fuits. 
to  which  aliens  were  parties]  a  court  might  perhaps  hefitate^ 
whether  it  has  now  a  power  to  dire£l  a  panel  to  be  returned 
de  medtetate  linguae^  and  thereby  alter  the  method  prefcribed 
for  ftriking  a  fpecial  jury,  or  balloting  for  common  jurors. 

Challenges  to  the  polls,  in  capita^  are  exceptions  to 
particular  jurors  5  and  feem  to  anfwcr  the  recufatio  judicis  in 
the  civil  and  canon  laws :  by  the  conftitutions  of  which  a 
judge  might  be  refufed  upon  any  fufpicion  of  partiality  ^ 
By  the  laws  of  England  alfo,  in  the  times  of  Bradon  ^  and 
Fleta%  a  judge  might  be  refufed  for  good  caufcj  but  now 
the  law  is  otherwife,  and  it  is  held  that  judges  and  juftices 
cannot  be  challenged  *.  For  the  law  will  not  fuppofe  a  pof- 
Cbility  of  bias  or  favour  in  a  judge,  who  is  abready  fworn  to 
adminifter  impartial  juftice,  apd  whofe  authority  greatly  de- 
pends upon  that  prefumption  and  idea.  And  fhould  the  faft 
at  any  time  prove  flagrantly  fuch,  as  the  delicacy  of  the  law 
will  not  prefume  beforehand,  there  is  no  doubt  but  that  fuch 
mifbchaviour  would  draw  down  a  heavy  cenfure  from  thofe 
to  whom  the  judge  is  accountable  for  his  conduQ« 

But  challenges  to  the  polls  of  the  jury  (who  are  judges 
of  fadl)  are  reduced  to  four  heads  by  fir  Edward  Coke^: 
propter  honoris  refpeHufn  s  propter  defeBum  ;  proper  affeSlum  t 
and  propter  delidfum. 

I..  Propter  honoris  refpeSium  s  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,,  he  may  be  challenged  by  either  partj^- 
or  he  may  challenge  himfelf.  '  .    , 

*  Cod.  3. 1.  x6.  Decretal.  /.  %,  t.  z%*         *  /.  6.  e.  37. 

t,  36.  *■  Co'.  Litt.  2^4« 

y  I.  5.  c.  15.  *  X  inft.  156. 

1.  Propter 
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2f  Propter  defeSium:  as  if  a  juryman  be  an  alien  born,  this 
is  dcfeft  of  birth ;  if  he  be  a  flave  or  bondman,,  this  is  defefit 
^f  liberty,  and  he  cannot  be  liber  et  legalis  hom9..    Under  the 
word  betno  alfo,  though  a  name  common  to  both  fexes,  the 
female  is  however  excluded,  propter  defeBum  fexus :  except 
when>  widow  feigns  herfelf  with  child,  in  order  to  exclude 
the  next  heiri  and  a  fuppolititious  birth  is  fufpcftcd  to  be  in-, 
tended ;  then  upon  the  writ  de  venire  infpiciendQf  a  jury  of 
women  is  to  be  impanelled  to  try  the  qucftion,  whether  with . 
child  or  notS     But  the  principal  deficiency  is  defe£l  of 
e(late,  fufficient  to  qualify  him  to  be  a  juror.     This  depends 
upon  a  variety  of  ftatutes.  And,  firft,  by  the  ftatutc  Weftm.2* 
13  Edw.I.  c.  38.  none  (hall  pafs  on  juries  in  afTifes  within 
the  county,  but  fuch  as  may  difpend  aoj.  by  the  year  at  the 
leaft  ;  which  is  increafed  to  40/.  by  the  ftatutc  21  Edw.L 
ft,  I.  and  2  Hen.  V.  ft.  2.  c.  3.     This  was  doubled  by  the 
ftatute  27  Eliz.  c.  6.  which  requires  in  every  fuch  cafe  the 
jurors  to  have  eftate  of  freehold  to  the  yearly  value  of  4/.  at 
the  leafti     But,  the  value  of  money  at  that  time  decreafing 
very  confiderably,  this  qualification  was  raifed  by  the  ftatute 
76  &  1 7  Car.  II.  c.  3*  to  20/.  per  annutn^  which  being  onlf 
a  temporary  a£l:,  for  three  years,  was  fuffered  to  expire  with- 
out renewal,  to  the  great  debafement  of  juries.  However  by 
the  ftatute  4  and  5  W,  &  M.  c.  24.  it  was  again  raifed  to 
10/.  per  annum  in  England  and  6/.  in  Wales,  of  freehold  lands 
or  $opyhold:  which  is  the  firft  time  that  copyholders  (as  fuch) 
were  admitted  to  ferve  upon  juries  in  any  of  the  king's  courts, 
though  they  had  before  been  admitted  toferve  in  fomeof  the 
0ieriff's  courts^  by  ftatutes  i  Ric.  III.  c.  4.  and  9  Hen.  VII, 
Cri3.     And,  laftly,  by  ftatute  3  Geo,  II.  c.  25.  any  leafe* 
holder  for  the  term  of  five  hundred  years  abfolute,  or  for  any 
term  determinable  upon  life  or  lives,  of  the  clear  yearly  value 
pf  2o/.  per  annum  over  and  above  the  rent  refcrvcd,  is  qualt# 
ficd  to  ferve  upon  juries  (6).    When  the  jury  is  de  midietaU 

*■  Cro.  £lis.  566. 


(6)  Upon  account  of  the  fmall  numher  of  freeholders  in  the 
CDunty  of  MiddlcfeXy  and  the  frequent  occafion  for  juries  at  Weft- 

minfter 


r 
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liHguoif  that  is,  one  moiety  of  the  Englifli  tongue  or  nation, 
and  the  other  of  any  foreign  one,  no  want  of  lands  (hall  be 
C  363  ]  caufe  of  challenge  to  the  alien  ;  for,  as  he  is  incapable  to 
hold  any,  this  would  totally  defeat  the  privilege  '• 

3.  Jurors  may  be  cliallengcd  propter  affeStum^  for  faf- 
ptcion  of  bias  or  partiality.  This  may  be  cither  a  principal 
challenge,  or  to  the  favour.  A  principal  challenge  is  fuch, 
where  the  caufe  afligned  carries  with  it  prima  facie  evident 
marks  of  fufpijcion,  either  of  malice  or  favour:  as,  that  a 
jilror  is  of  kin  to  either  party  within  the  ninth  degree  ^ ;  that 
he  has  been  arbitrator  on  cither  fide  5  that  he  has  an  intercft 
in  the  caufe ;  that  there  is  an  aftion  depending  between  him 
and  the  party ;  that  he  has  taken  money  for  his  verdifl ;  that 
he  has  formerly  been  a  juror  in  the  fame  caufe;  that  he  is  the 
party's  niafler,  fervaiit,  counfellor,  ftewartl,  or  attorney,  or  of 
the  fame  fociety  or  coporation  with  him :  all  thefc  arc  prin. 
cipal  caufes  of  challenge  ;  which,  if  true,  cannot  be  over- 
ruled, for  jurors  mud  be  o)nni  exceptione  majores.  Challenges 
to  the  favour^  are  where  the  party  hath  no  principal  challenge; 
but  objects  only  fome  probable  circumftances  of  fufpicion,  aS 

'  See  Sut.  2  Hen.  V.  ft.  ».  c.  3.  %  Hen.  VI*  c.  19,        «  Finch.  L.  401. 


minder  in  that  county,  it  was  enaiSted  by  4  Geo.  II.  c.  7.  that  a 
leafcholdcr  for  any  number  of  years,  if  the  improved  annual  value 
t>f  his  leafe  be  50L  above  all  ground-rents  and  other  refer- 
vations,  fhall  be  liable  to  ferve  upon  juries  for  that  county.  By 
^hc  3  Geo.  IL  f.  25.  pcrfons  impanelled  upon  any  jury  within  the 
city  of  London  (hall  be  houfeholders,  and  poifeiFed  of  fome  eilate 
cither  real  or  perfonal  of  the  value  of  lool. 

It  18  one  of  the  claufes  in  the  bill  of  rights  that  jurors  which 
pals  upon  men  in  trials  for  high  treafon  ought  to  be  freeholders; 
I  /^.  y*  3f./  2.  tf.  2. 

But  any  freehold  is  fu0icient,  if  he  has  copyhold  befides,  fo 
that  the  whole  amounts  to  lol.  per  annum.     Fojl.  7. 

But  fmce  the  4^5  W.  &  M.  c«  24.  it  does  not  feem  necef- 
fary  that  jurors  in  other  criminal  trials  ihould  be  freeholders, 

^        "  ac^uaintanc(| 
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acquaintance  and  tho  like  ^ ;  the  validity  of  which  mnft  be 
left  to  the  determination  of  triors^  whofe  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triora, 
in  cafe  the  firil  man  called  be  challenged,  are  two  indifferent 
perfons  named  by  the  court ;  and»  if  they  try  one  man  and 
find  him  indifferent,  he  (hall  be  fworn  s  and  then  he  and  tho 
two  triors  (hall  try  the  next ;  and  when  another  is  found  in«- 
different  and  fworn,  the  two  triors  (hall  be  fuperfcded,  and 
the  two  firft  fworn  on  the  jury  (hall  try  the  reft  f. 

4.  Challenges  propter  dcHSum  are  for  fomc  crime  or 
mifdemefnor,  that  affe£ls  the  juror's  credit  and  renders  him 
infamous.  As  for  a  convi£lion  of  treafon,  felonyi  perjury,  or 
eonfpiracy  ;  or  if  for  fome  infamous  offence  he  hath  received 
judgment  of  the  pillory,  tumbrel,  or  the  like ;  or  to  be  brand- 
ed, whipt,  or  ftigmatized  ;  or  if  he  be  outlawed  or  excommu.  [  364  ] 
tiicated,  or  hath  been  attainted  of  falfc  vcrdiikypraemumre,  or 
forgery;  or  laftly,  if  he  hath  proved  r^^creant  when  cham- 
pion in  the  trial  by  battle,  and  thereby  hath  lo{t  his  iiberam 
legem.  A  juror  may  himfelf  be  examined  on  oath  of  voir  dire^ 
veriiatem  diare^  with  regard  to  fuch  caufcs  of  challenge,  as  are 
not  to  his  di(honour  or  difcredit;  but  not  with  regard  to  any 
crime,  or  any  thing  which  tends  to  his  difgrace  or  .difad- 
vantage  ^. 

Besides  thefe  challenges,  which  are  exceptions  againft 
the  fitncfs  of  jurois^  and  whereby  they  may  be  exc/uded  from 
ferving,  there  are  alfo  other  caufes  to  be  made  ufe  of  by  the 
jurors  themfelves,  which  are  matter  of  exemption  ;  whereby 
their  fervice  i$  excu/td,  and  not  excluded.  As  by  ftatute  We(t«  2. 
13  Edw.  I.  c.  38.  (ick  and  decrepit  perfons,  perfons  not  Com^ 
tnorant  in  the  county,  and  men  above  fcventy  years  old ;  and 
by  the  ftatute  of  7  &  8  W.  III.  c.  31.  infants  under  twenty- 
one.  This  exemption  is  alfo  extended  by  divers  ftatutts^ 
cuftoms,  and  charters,  to  phyficlans  and  other  medical  per- 

'  In  the  timMf,  or  jvry  of  the  an-  **  cmtfa  tm  nfiodiar'i  i  etwm  phret  en 

Cient  Ootbs  three  challenges  only  were  "  ctujafrutgnanti it  mawftps,^*  (Sticni* 

allowed  to  the  favour,  bat  trie  principal  htok.  /.  i.e.  4. 
eballenget  were  indefinitei  **  LUeimt         *  Co.  Lin.  t^t.. 
**  faism  utoftrtf  tt  Jemftr  nt  fr»kaiiii         *  Mi^  'S^*  ^* 

fons. 
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fonsy  counfel,  attorneys,  officers  of  the  courts,  and  the  like  ^ 
all  of  whom,  if  impanelled,  muft  (hew  their  fpecial  exemp- 
tion. Clergymen  are  alfo  ufually  excufed,  out  of  favour  and 
f  cfped  to  their  f  undlon :  but,  if  they  are  feifed  of  lands  and  te- 
nements, they  are  in  (lri£lnefs  liable  to  be  impanelled  in  refpe£k 
of  their  lay-fees,  unlefs  they  be  in  the  fervice  of  the  king  or 
of  fonie  biOiop :  *^in  obftquio  domini  regis ^  vet  alicujus  epifcopi '.'' 

If  by  means  of  challenges,  or  other  caufe,  a  fufficient 
number  of  unexceptionable  jurors  doth  not  appear  at  the  trial, 
either  party  may  pray  a  taUs,  A  tales  is  a  fupfdy  oifuch  men 
as  are  fummoned  upon  the  fifft  panel,  in  order  to  make  up 
the  deficiency.  For  this  purpofe  a  writ  of  decern  tales^  080 
tales f  and  the  like,  was  ufed  to  be  iflued  to  the  iherifFat  com- 
mon law,  and  muft  be  ftill  fo  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  alTifes  or  ni/i  prw^  by  vir- 
tue of  the  ftatute  35  Hen.  VIII.  c.  6.  and  other  fubfequent 
r  3^5  1  ftatutes,  the  judge  is  empowered  at  the  prayer  of  either  party 
to  award  a  tales  de  circurnftantibusit  of  perfons  prefcnt  in 
court}  to  be  joined  to  the  other  jurors  to  try  the  caufe;  who 
are  liable  however  to  the  fame  challenges  as  the  principal 
jurors  (8).  This  is  ufually  done,  till  the  legal  number  of  twelve 

>  F.  ^.B.  166.     Reg,  Srtv.  179.  J  Append.  No  II.  ^  4, 


(8)  Before  the  ftatute  3  Geo.  II.  c.  25.  twenty-four  different 
jurors  were  returned  for  the  trial  of  each  feparate  caufe,  in  the 
manner  of  twenty-four  fpecial  juryman  at  prefent ;  hence  the  nc- 
ceflity  of  praying  a  taki  from  the  non-attendance  of  twelve  unex- 
ceptionable perfons  in  each  panel  would  frequency  occur.  And 
by  the  7  &  8  W.  III.  c.  32.  it  was  enadcd,  that  the  talefmen  fhould 

•be  felcdhed  from  thofe  who  had  been  fummoned  in  other  panels. 

.But  iince  the  pradice  was  introduced  by  3  Geo.  11.  c.  25.  of  im- 
panelling not  lefs  than  forty-eight,  nor  more  than  fevcnty-two, 
for  the  trial  of  all  common  caufeo,  the  provifions  of  the  ftatutes, 
refpediiiig  a  talesy  are  now  confined  in  a  great  meafure  to  fpecial 

juries.  If  a  tales,  in  default  of  fpecial  jurymtn,  is  prayed,  it  is  fup* 
plied  agreeably  to  the  7  &  8  W.III.  c.  32.  from  the  panel, cf 
common  jurymen.     No  tales  can  be  prayed  where  all  the  fpecial 

jurymen  are  abfcut. 

*'  •  /  •         »  By 
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be  completed;  in  which  patriarchal  and  apoftolical  number 
fir  Edward  Coke  ^  hath  difcovered  abundance  of  myftcry^ 

When  a  fufEcient  number  of  perfons  impanelled,  or 
tales-men,  appear,  they  are  then  feparately  fworn,  well  and 
truly  to  try  the  iflue  between  the  parties,  and  a  true  verdift 
to  give  according  to  the  evidence ;  and  hence  they  are  deno- 
minated the  jurjfjurdtaj  and  juvorSf/c,  Juraior^s. 

We  may  here  again  obferve,  and  obferving  we  cannot 
but  admire,  how  fcrupuloufly  delicate,  and  how  impartially 
juft  the  law  of  England  approves  itfelf,  in  the  conititution 
and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
teft  and  inveftigation  of  truth ;  which  appears  mod  remark- 
ably, I.  In  the  avoiding  of  frauds  and  fecret  management^ 
by  ele£ting  the  twelve  jurors  out  of  the  whole  panel  by  lot, 
2.  In  it's  caution  againlt  all  partiality  and  bias,  by  quafhing 
the  whole  panel  or  array,  if  the  officer  returning  iafufpefled 
to  be  other  than  indifferent;  and  repelling  particular  jurors, 

*■  I  Inft.  155.  among  the  inhabitants  of  Norway,  from 

'  Paufanias  rdatety  that  at  the  trial  whom  the  Normans  as  well  astheD«oea 

of  Mm,  for  murder,  in  the  court  deno-  were  defcended,  a  great  veneration  was 

rainated  Areopagus  from  that  incident,  paid  to  the  number  twive :  **  nihil 

he  was  acquitted  by  a  jury  compofed  of  "fan^us,  nihil  antiquiui  fuU  \  ferinde . 

txvelve  pagan  deities.  And  Dr.  HicWes,  «  ac^  in  ipfo  hoc  rumgrofecreta  qumedam 

who  attributes  the  introdudion  of  this  **  ejfet  religion  \DiJfcrt,  eftftoJar.  49.) 
numier  to  the  Normans,  tells  us  that  '    Spelm.  Gloff'.  3^9. 


By  the  35  Hen.  VIII.  c.  6.  each  party  in  the  iflue  in  a  civ3 
a^ion  joined  at  Wcftminftcr  may  pray  a  talcSf  but  this  ftatute  did 
not  extend  to  cafes  in  which  the  king  was  a  party ;  therefore  by 
the  4  &  5  Ph.  &  M.  it  was  enabled,  that  in  criminal  cafes  tried 
by  writ  of  nifi  prius,  any  perfon  authorized,  that  is  now  the  at* 
tomcy  general,  or  any  profecutor  by  his  warrant,  may  pray  a 
tales,  but  this  does  not  extend  to  the  defendant ;  and  the  pro- 
fecutor of  any  penal  adion,  who  fues  as  well  for  the  crown  as 
himfclf,  may  pray  a  tales  without  fuch  warrant ;  and  by  the  i^l£,\it. 
c.  9.  the  defendant  in  thefe  penal  anions  may  alfo  pray  a  tales.'* 

in  crimiaal  cafesi  where  the  iflue  is  joined  at  Weftminfter,  tried 
at  nifi  prius  in  counties  palatine,  in  order  to  pray  a  tales  the  pro^ 
fecutor  muft  have  the  warrant  of  the  king's  attorney  general, 
and  not  of  the  aUorney  general  of  the  county.    4  Burr,  iiji, 
.  -  9  if 
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if  pcobable  ctufe  be  fliewn  of  malice  or  favour  to  either  part  j^ 
The  prodigious  multitude  of  exceptions  or  challenges  allow* 
cd  to  jurors>  who;ire  the  judges  of  fa£t|  amounts  nearly  to  the 
fame  thing  as  was  pradUfed  in  the  Roman  republic,  before 
(he  loft  her  libertj  ^  that  the  feled  judges  (hould  be  appoint- 
ed by  the  praetor  with  the  mutual  confent  of  the  parties.  Or, 
r  266  1  aS'Tully  ™  cxpreflcs  it:  ^^neminemvolueruntmajoresnoflri^nom 
^^  modo  di  Ci^tfiimatiane  cujufquanii  fed  ne  pecuniaria  qutdem  de  re 
^  minima^  ijpfjudkenn  nifi  qui  inter  adverfarias  couvtmjfit^ 

Indeed  thefe  feleBi  judices  bore  io  many  refpeds  a  re<* 
markable  refemblance  to  our  juries :  for  they  were  firft  re- 
turned by  the  prretor  j  de  decuriafenatoria  confcribuntur :  then 
their  names  ^ere  drawn  by  lot,  till  a  certain  number  was 
completed ;  in  urtiam  fortito  mittuniur^  ui  de  plurihus  fieeeffh^ 
rius  numerus  confict  pojfst :  then  the  parties  were  allowed  their 
challenges ;  pojl  urnam  permittitur  accufatori^  ae  reo^  ut  ex  ilh 
numero  rejiciant  quos  putaverint  ftbi  aut  inimicos  aut  ix  a/iqua  re 
wcommodos  fire :  next  they  ft  ruck  what  we  call  a  tales;  re* 
Jiclicne  eelebrata^  in  eorum  ioc4im  qui  rejeBi  fuerunt  fubfortielw* 
tur  praetor  aliof,  quibus  ille  judieum  legitimtu  numerus  nnfple* 
retur :  laftly,  the  judges,  like  our  jury,  were  fworn ;  its  per* 

fc^iS^jurabantin  leges  judicesy  uiobftriilireligionejudicarent^. 
« 
'   The  jury  are  now  ready  to  hear  the  merits  j  and,  to  fix 

^clr  attention  the  clofcr  to  the  fadls  which  they  are  impa* 

tielled  and  fworn  to  try,  the  pleadings  are  opened  to  them 

Vy  counfel  on  that  fide  which  holds  the  afiifmative  of  the 

queftion  in  iffiie.     For  the  iflue  is  faid  to  Mt^  and  proof  ii 

always  firft  required,  upon  that  fide  which  affirms  the  mat* 

ter  in  qucftlon  ;  in  which  our  law  agrees  with  the  ciril  • ; 

*•■  el  incumblt  probation  qui  dicit^  ncn  qui  tiegat :  cum  per  rerum 

*•  naturam  faBum^negantis  probatlo  nulla  fttJ*     The  opcnii^g 

totfbfel  briefly  informs  them  what  has  been  tranfa£ted  in  the 

$Ottr(  aboTe»  the  parties,  the  nature  of  the  a£Uon^  the  de* 

*  fm  Ciuvu'm,  4 1.  G  reeki ,  thtjuJicesfeUSi  of  the  Rom^BS» 

*  M^9^*  i>t  ^^*  y^T,  X.  6.  A  learn.-  and  ti!ie  jurin  of  the  Engliik,  that  be  it 
|4  writer  of  our  own*  Dr.  Pettlnsal,  trnapced  to  conclude  that  the  latter  aif 
^ih  Ihcwn  in  %n  elaboiate  woiJc  (pub-  3eiivcd  from  the  former. 

Qdied  i4.  T>.  '769.)   fo  many  rcfcm-  •  Tf.  ax.  3.  z.  Cod^  4.  19.  23. 

Vlaocct   becwcca  the  linafAt  of  the 

^.    •  7  claration. 
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daration^  the  plea,  replication,  and  other  prubfioliiigt,  kuA 
laftly,  upon  what  point  the  iiiie  is  joiired,  whkh  is  Uierc  • 
fent  down  to  be  determtned.    Inftead  of  wUdi  fitrnnerly' 
the  whole  record  and  pfocefs  tif  the  pieadiiigs  wta  read  to 
them  in  Englifli  by  rhe  conrtt  and  the  matter  In  ifiiir  clearly  £  367  3 
explained  to  their  capacities^    The  natifre  of  the  €afe„  aiid> 
the  evidence  intended  to  be  ptottuced,  are  aeit  laid  before 
them  by  counfel  alfo  on  the  fam^  Gde :  and,  when  their  evi- 
dence.it  pone  through,  the  advocate  on  the  other  fide  open$ 
the  adverfe  cafe,  and  fuppovM  it  by  evidence }  and  then  the 
party  which  began  is  heasd  by  way  of  reply. 

The  nature  of  my  prefcnt  deGgn  will  not  permit  me  to 
enter  into  the  numberlefs  niceties  and  di(lin£lions  of  what  is. 
or  is  not,  legal  evidence  to  a  jury  %  I  (hall  pnly  therefore  fe^ 
U€t  a  few  of  the  general  ^eads  and  leading  niaxiim>  relative 
to  this  poitu».  together  with  fome  obfervaitpos  on  the  man* 
ner  of  giving  evidence. 

And,  firft,  evidence  fignifies-  that  which  dcmonftratea^ 
makes  clear,  or  afcertains  the  truth  of  the  very  fa£l  or  point  iu 
iflue^  either  on  the  one  fide  or  on  thcioth^r  ^  afid  no  evidencf 
ought  to  be  admitted  to  any  other  point.  Therefore  upom 
an  adion  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  twfr  efifaBum^  and  the  iflue  is,  whether  it  be  the 
defendant's  deed  or  no;  he  cantict  give  a  releafe  of  this  bond 
in  evidence )  for  that  does  not  deflrby  the  bond,  and  there* 
fore  does  not  prove  the  ifiue  which  he  has  chofen  to  rely 
upon,  viz.  that  the  bond  has  no, exigence. 

AcAtM;  evidence  in  the  trial  by  jury  is  of  two  kindij^ 
either  that  which  is  given  in  pro6f,  or  ^t  whidi  the  jury 
*rtay  receive  by  their  own  private  knowlege*  The  former, 
or  proofs y  (to  which  in  common  fpeech  the  name  of  evideacp' 
is  ufually  confined,}  are  either  written,  or  fard^  that  is,  bjf 

»  Fortefe.  #.  «a.  oat  lofing  Ibaie  .><smf  wA  ddbofiag 

9  Tbb  w  «4auribt3r  wdl  parlWinfid  fhe  chain  of  dU  iibole)  lAd  vdikh  hith 

•  is  lofd  chief  baroa  Gilbert't  excelle»<  latelr  boon  oofraftod  jnw  a  very  ufeM 

tieatiie  of  evidence  j  a  wor)c,  vhicb  it  work,  the  iMndatSm  u  tke  lavi  rf  ntji 

iiiinpoffibletoabAja£torabii4|ie,witb^  ^w^i  4.to,  1767, 

:  :  l&L.  III.  D  d  '   '       wori 
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ynmt^  ntoanih.    Wtitten  fioobf  or  tfAitnotf  irc»  i.  Re- 

cmiii^mttd^t*Aa6mt  decdf  of  thirCy  jean  ftftnding,  wluch 
pf«i«etbeiiriUves(9);  but  }•  Modern  deeds,  sad  4*^  Other 
[  368  ]  iiinfifi|^,lttdittoat«eftedandirei1fiedby/«#W<fi^ 

jieflea.  And  the  dne  genetii  rule  that  mitt  through  all  die 
doCEruie'of  ttiall  u  this»  that  the  beft  mdesce  die  nature  of 
t!he  cife  '#{11  admit  of  (hall  alwayi  be  required^  if  poflibk  to 
be  hiid;  but,  if  not  poffible,  then  the  belt  etidenee  that  tan  be 
Kftdfiiall  be  nUowed  ( to).  For  if  it  be  found  that  diere  is  ally 
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*    ^9)  Thit  rale  it  laid  down  in  books  of  eridenee  without  fiif« 
Ikicnt  explanation  of  it's  principle,  or  of  the  eatent  of  it's  ap- 
plication.   There  fetmt  to  be  danger  ta  permitting  a  dted  to  be 
read  merely  becaufe  it  bears  date  aboTe  thirty  yoais  before  it^a 
produftion,  ted  in  requiring  00  evidence,  where  a  forgery  anay 
be  committed  with  the  Icaft   probability  of  deteAion.    Chief 
Saron  Gilbert  Liyi  down  that  where  pofleffion  has  gone  agreeably 
to  the  limitations  of  a  deed  bearing  date  thirty  years  ago^  it 
nay  be  read  without  any  evidence  of  it's  execution,  though  the 
fubfcnbing  witoefTes  be  ftiU  living.    Law  of  Ev,  94.    For  fuch 
,  poiTclfion  aSbrds  fo  ftrong  a  prrfamption  in  favour  of  the  authen- 
ticity of  the  deed,  as  to  fuperfedc  the  neceffity  of  any  other 
proof  of  the  validity  of  its  origin,  or  of  it's  due  execution* 
*    The  court  of  ktag's-bench  have  determined  that  the  mere  pro* 
^duAjon  of  a  parilh-certificstc  dated  above  thirty  years  ago,  was 
JuQcient  to  make  It  evidence  without  giving  any  account  of  the 
ctifto^y  from  which  it  was  extrafted,    5  T.  R.  359* 
X    .  C^^^)  ^  ^^^^  o(  i>^  i*  ^^^  frequently  citedf  and  moie  gene* 
'  r^ly  mifcoBceived,  than  this*   It  is  certainly  true  when  righdy  vo- 
.  derftood  ^  but  in  is  very  limited  ia  it's  extent  and  application.    It 
-.^iigaifics  Qothtqgmore  than  thatg  if  the  beft  if  at  evidence  cannot 
.  >pofiibly  be.  pn^djiced,  the  nes^  beft  %#/  evMenoe  (hatt  be  ad- 
.  mttted.  .  Evidence  may  bfS  divided  into  primary  and  fecoodary  ; 
and  the  fecopdary  evideQcc  is  u  accurately  dcfinc4  by  the  law  as 
\  sthe  primary.    -But  in  general  the  want  of  better  evidence  can 
.'  never  juftify  the  admiffion  o^  hearfay»  intere&ed  witnefies,  or  the 
copies  pf  .copies,  Ice    Wheve  there  an;  exccptjons  to.gSDcrst 
rdes,  thefe  exceptions  «re  as  lau^h  roeogniaed  by  the  law  as  the 
.   ffeacrd  rule  s  and  where  boundarjes  and  limits  are  eftahlMied  br. 
.,j^  ^hc  law  for  every  calje  that  can  poflSbly  oceur,  it  is  fanmateiial 
what  we  call  the  rule,  and  what  the  exception, 

bettw 
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htAer.  evitlcitteniAiaglluii  b  pooduced^  tbtf^Dttjtilot  foooiw 
dadag it;ia aprefamption  diat it:wQ^ld.]^ne'clete£lBd(fiMM 
ferifchhnd  tb^^atpsefenttaiPMCe^lecU  Thft^i  iB-order  to  p3mj(> 

4e94l^l6a(^  itfjplf^  It  ia  Wn  J  i  bjit  if  rfiaf  be^fi^v«ljr  provc^ 

g|  that i!t  C39?not  l?e,fouijd,  or,  ^e  Jikc^J  the%^  atj«ft«4 .9<3OT 
WV  Up?pdiw,cid|,or>ar^<vid«M:&bcjwcivfjf  ft;^  «q«tcot^ 

tittt  rhe  .n?an.bimfclf-giultbc-f  rodttccd ;.  jst^m  (qo^c  cafes 
(as  in  pflEoo£  x)f  a^y  geaqp^  c^don^^  or  i^ttc^s  pf  coi^oi) 
iraditioA  or  repiUf)  tbeco^ns  i^dmit  qfkeat^/ay^&ridcngpy  gf 
an  accoittit  9^  what  pe^fons  d^ceafed  h^i^tt  declared  in  thiif 
fife^time.:  hot  {^ck  evidence  will  not  be  f^iisiTed  of  any  par? 
ticttlaF  factd  ( i ;  )•  So  too^  books  of  accouot^  or  (bop-books^ 

—  ■»■         ■       MIMI.I       ■       »■■■  1.1-.— «  I        l.^-^M.M  I ■..MM  ■»! 

(11)  In  cjifes  of  cuftoms  alid  prefcrtptiye  rights^  hj^riay  or  tra- 
4iitionaJ  evidence  is  not  admitted  unt3  fome  inflanees  of  the  euftom 
^or  exemfc  of  the  right  claimed  are  firft  proved.  T,hc  decjara- 
tions  of  parents  refpe£Hng  thdr  manlagei  and  Jthe  legltfmacy  ^f 
their  chiWrcn,  ^re  admitted  after  tbefr  fleceale  as  ei^dence.  And 
hear&y  is  alfo  received  refpe^ting  pedigrees  and  the  deatVof  rda- 
tiope  abroad.  BuH.  M  P,  ^94.  2  SJh.  784.  What  haa  4>een 
faid  in  c^BverTation  in  t^e  )ieannj^  of  any  party,  V  not  jcon* 
tradi&ed  by  him,  may  be.giyen  in  evidence;  foir  not  b.eing  denied, 
it  amounts  to  a  fpecies  of  confefiion.  But  it  can  only  be  received 
where  It  muj|  be  prefumed  to  ^avv  been  heard  by  the  pastyj  ao^ 
itherefore  ift  one  cafe  the'coiinfiapped  tbe  witnefs  from  repeatitig  % 
^nverfatioiif  w!)dck  bad  ^affied  in  a  room  where  ^  prifener  was^ 

-  4>ut  at  the  tiBQewMft  fte^  lainted  away,  k  has  beea  thepimq- 
'  tice  of  tlie  qnartcr-feSoiis  to  a^nit'  Ae  dedamtibiis  of  paupen 

-teipe6tang  their  icttkmeBta  t0  he  received  as  evidence  after  t^^ 
•  .deatli>  or  if  4iiring«  inhere  they*  eeuld  not  be  produced*  fiee  % 
^'Ti'Riiofi  vrirareihe  judges  of  tlie  lunge's  bendt  were  divided 
■v^pbii'thrkgalky-of  this  pt^£Hce>  andwiiefe  the  fubjeS  6f  JieaHay 
'  le^eiM  fs' ttmch  dtfcufledi    lii  criihimd  calS^  the  declsutotiohs  of 

-  '-iMmit^'yiidtdeinh^of^iifft^^  b^ 
^  -'aimtWod  blje^cttc^^  fbrthetmttd  in  tKKt  alvftil  ftat^  ts  prefttine4 
♦'•^•^e  undtjr'is  *reat  a^religiiihiA-ohlfgatiotttodlfcIdflf'thettutb;  af 
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are  not  allowed  oFthemfelres  to  be  gitren  in  eridetrce  for  the 
owner  (  but  a  fervant  who  made  the  entr^  may  hftve  recourfe 
to  them  to  refreih  his  memory  :  and,  tf  fttch  fervant  (who 
was  accuftomed  to  make  thofe  entries)  be  dead,  and  his  hand 
be  proved,  the  book  may  bc*'Ycad  in  evidence':  Tor  as 
tradefmen  arc  often  under  a  ncccffity  of  giving  credit  without 
dny  note  6t  writing,  this  is  therefore,  when  acGOmpanicjl 
with  foch  other  cbHatcral  proofs  of  fahmcfs  and  rcgcdarity  ^, 
the  bcft  evidence  that  can  then  be  produced.  However  this 
dangerous  fpeciesof  evidence  is  not  carried  fo  far  in  England 
as  abroad  '  -,  where  a  man's  own  books  of  accounts,  by  a  dif- 
fortion  of  the  civil  law  (which  feems  to  have  meant  the  fame 
thing  as  is  praftifed  with  us ' )  with  the  fuppletory  oath  of 
I  3^  ]  the  merchant^  amount  at  all  times  to  full  proof.  But  as  this 
kind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  upon  the  buyer  at  any  long  diftance  of  time,  the  ftatute 
'7  Jac»  !•  c.  12^  (the  penners  of  which  feem  to  have  ima- 
gined that  the  books  of  themfelves  were  evidence  at  common 
law)  confines  this  fpecies  of  jproof  to  fuch  tranfa£tions  as 
}uve  happened  within  one  year  before  the  adion  broug^t^ 

'  Law  of  mjiprhiif  166.  ddpnhatmtmJiU  9mp0i»Mt,  {Cod,  4. 

-^Salk.  ^85.  >9*  5)    ^'**  tiumf^io  ftrmkkfmm  ^» 

*  Gail,  ohfcrvat,  2»  So*  23*  itt  ^  Jenpturat  cridatv^  pta  uaujijmfm 

*  Itiflruminta  dwufika^  feu  atfuotatiOf       que  fhl  adnttatlotie  frofrta   deAitorem 
J^nonatih  fko^uendmntcttlis  adjwventuFf       ionfiitnt,     (^id»lmj.) 


18  created  by  the  adminifbatioQ  of  an  oath.  But  declarations  of « 
dcceafed  perfon.ot^ht  not  to  he  recefved,  unlds  the  court  is  fiitiV 
fied,  ivom.tbe  drcumftances  of  the  cafe,  that  they  were  made  un* 
?der  tbo  impreffioiiTof  approacbiag  diflblatiiui.  LetubU  Cafes^  400. 
-But  th«  declarations  x)f  a  febn  at  the  place  of  executioa cannot  be 
received,  as  he  n  racompetent  to  g^ve  evidence  upon  oath;  and 
the  fituation  of  a  dying  man  is  only  thought  eqoivalept  totbat  of 
acompetent  witnefs,  wbenheis  fwom.  Ihid.  276.  By  the  1  It 
2  Ph.  &  Mar.  c«  15*  depofitions  taken  before  a  juftice  of  peace 
in  cafes,  of  fdony,  may  be  read  ia  evidence  at  the  trial,  if  the  wit* 
.  nefs  dies  before  the  trial.  But  as  the  ftatute  confines  this^^to  felony^ 
and  as  it  is  an  innovation, upon  the  common  IaW|  it  cannot  be  te* 
tended  to  any  mifd^OKanpur*    t  StJL  aSx. 

unlefa 
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ttnlefs  between  merchaDt  and  merchant  ia  t^e  ufual  Inter* 
courfe  of  trade.  For  accounts  of  b  recent  a  da^e»  if  errtr 
neou6|  naa;  mot/e  eaiily  be  unraveUcd  and  adjufted  (la.)   ^ 

With  regard  to  parol  evidence^  or  wltneffis;  it  muH  firft 
be  reoiembf  red,  that  there  is  a  procefs  to  bring  them  in  by 
writ  of  fuhpQtna  ui  Ufttficandum :  which  commands  them» 
laying  aiide  all  pretences  and  excufes^  to  appear  at  the  Jfial 
on  pain  of  100 /•  to  be  forfeited  to  the  king  i  tp  which  thf 
ftatate  5  Eiiz.  c*  9^  has  added  a  penalty  of  lo/.  to.thf 
party  aggriered,  and  damages  equivalent  to  the  lofsfuftained 
by  want  of  his  evidence*  But  no  witnefs,  unlefa  his  teaibw' 
able  expences  be  tendered  him,  is  bound  t6  appear  at  all ; 
nor.  If  he  appears,  is  he  bouiid  to  give  evidence  till  fuch 
charges  are  adually  paid  him :  except  he  tefides  within  the 
bills' of  mortality,  and  is  fummoned  to  give  evidence  within 
the  fame.  This  coApulfory  procefs,  to  bring  in  unwilling 
Vitne&Si  and  the  additional  terrors  of  an  attachment  in  cafe 
of  difobedience,  are  of  excellent  ufe  in  the  thorough  invefti- 
gation  of  truth  (13}:  and^  upon  the  fame  principle,  in  die 
Athenian  courts,  the  witneflcs  who  were  fummoned  to  attend 
the  trial  had  their  choice  of  three  things :  either  to  fwear  to 
the  truth  of  the  h&  in  queftion,  to  deny  or  abjure  it,  or 
clfe  to  pay  a  fine  of  a  thoufand  drachmas  \ 

»  Pott*  Anti^.  k.  I.  c.  ai« 
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(12)  The  entries  io  the  book  of  a  perfon  dcceafed  not  coo* 
se&cd  with  the  parties  are  of  no  more  avail  than  hearfay.  Bob 
the  books  of  an  incumbent  refpeding  the  tithes  of  the  parilh  are 
evidence  for  his  fucceflbr.    5  7".  R.  123*    2  Fef.  43. 

(13)  The  ufual  mode  of  proceeding  ag^nd  witnefles  for  dif- 
obedience  of  the  writ  of  fubpoena  is  by  the  fummary  procefs  of  an 
■ttachment  for  a  contempt ;  but  the  courts  will  not  grant  an  at- 
tachment againft  a  witQcfsy  unlefs  all  the  necefTary  expences  of  the 
Journey^  and  the  witnefs's  ftay  at  the  place  of  trialj  be  tendexed  at 
|he  tiflie  of  fervisg  the  fubpoeaa.    ff.  SI*  49* 

Ddj  AtL 
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^  AX'tw|t""cfl'^?»  of  whatever  rcrigioh  or  cobn{ryV\h^af  haW  ' 

Ihc.uCc  of  thfcir  feifon  (  m),  arc  to  be  received  and  exainincili  ♦ 

fexceptfiich  as  zrtinfantousi  or  fuchas  fcrc  /wf^rj/??^  in  the  event  ' 

oiffb5,cau'fe.  AH  others  are  ^OTj>rf^/i/witneflcs  ;  thc'ujgh'tll^^' 

'  jiiryfromothercircumftanfccs  ^ii\\\]\idgioU)xMcre(UMty\ti)'t^' 
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k^  A  Mahofnetitif  ifia/  b^  ^vttxf  ttpoii  the  Aiconm^  ahd*' 
a  Cenioo  iecord^ng  to  tte  cuftGtti  of  Indii^  and  their  ^vkleac*- 
tiiir  be  rcerfvcd  ^ven  in  a  ertrainftl  cafe.     Lcmch^i  Ca/uf^KZ* 
i  Atk*  if.    But  an.Atbcift*  or  a  perfon  who  has  no  heuef  o^  no^ 
U01I  of  a.Ood^'or  a  fatiue  ftate  of  rewards  and    puDifbrneDt^ 
ough^  not  in  an  j  iaftance  to  be  admitted  as  a  witnefs.  i  jiiL  454 

I  have  known  a  witnefs  rciedlcd,  and  hifTed  out  of  court.  whoF 
declared  that  he  doubted  of  the  exiftenc'e  of  a  God  and  a  futurd 
nate*  But  I  have  fince  heard  a  learned  judge  declare  at  n!fi  pridS^ 
that  the  judges  had  refolved  not  t6  permit  aduh  witnefiei  to  be  in- 
terrogated refpe^ting  their  belief  of  the  Deity  and  a  future  ftMn 
ft  is  pfbbably  ifiore  conducive  to  the  ^ourfe  of  jaftice  that  thia 
Ihquld  be  i^fefumed  till  the  contrary  is  proved*  And  the  moft  re* 
ligioos  witnefs  may  be  fcandalized  by  the  imputation^  which  tU 
Very  qudlion  coiiveyti 

Quakersi  who  refufed  to  take  an  oath  andei*  any  form  by  the  7 
«c  S  W.  c.  34.  were  permitted  in  judicial  proceedings  to  make« 
ioletfln  affirmation ;  and  if  fuch  affirmatioui  like  an  oath,  is  proved- 
{o  be  ^alfe}  they  are  fubjcA  to  the  fienaltite  of  perjury^  .But  this 
does  nbt  extend  to  eriminal  eaufes.  &  Geo.  I.  c.  &.  at  Geo4  IL 
t.  JO.  and  c.  48. 

Their  affii  mat  ions  are  reeeived  in  p^nai  actions,  as  for  bnber|Q 
^ee  Atchefon  v.  Everitt,  Cowp,  382.  where  this  fubjed  is  largely 
dtfcufled* 

Lord  Kians^eld  tays  ^owa  ^^enerally  that  atl  afiirmsttlbxl  it  ndt 
refufed  lArhere  theaflioh,  though  in  form  a  criminal  adion>  in  fob* 
ftance  is  a  mere  aflion  between  party' and  party.  Lord  Mansfield 
^Tiere  fam^^tl  thiit  fnch  an  exception  had  beea  nade  by  the  legiihu 
lutfe.  ■        ■  •'     - 

'•'•(ijj  «T*he  did  cafti  tjJoh  the  ecftpetenirf.of'^iWlfet  hatitf 
**  g6ne  up6n 'vcf^  fubtle  gt'ounds.  Btii  of  latejeifstheeoMti 
^^  have  ende^v6urcdt  as  far  as  poilible,  conjifteht  ^'tA  authorlti^ 
**<  to  let  the  ohjeardn  gd  ^6  the  credftj  rather  tfian  ttf-^M^  com* 
••jpitterifeJ^bta4i£ncr8."'XWjtf^        ^-i^tdtt-.'^-^-  ^^ 


\ 
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I^famoas  perfons  are  fuch  as  may  be  ch3nen|(ed  as  jurors, 
prMer  idiSum  s  and  therefore  never  Ihall  be  admitted  t6-]^e 
e?idence  to  inform  that  jury,  with  whom  they  were  too  ftail- 
dailoua  to  aflbciate.    Interefted  witnefles  may  ht  etathmed 
upon  a  vHrdift,  if  fufpe&ed  to  be  fecretly  concerned  in  the: 
event;  or  their  intereft  may  be  proved  in  court.  Which  hit' 
is  the  only  method  of  fupporting  an  objection  lu  the  ferif  g 
dafs  }  for  no  man  is  to  be  examined  to  prpve  his  own  i|i« 
£imy  ( i6)*     And  no  couafd,  attorney,  or  other  perlbn,.  fan-* 
trufted  with  the  fecreti  of  the  caufe  by  the  pasty  himrdf^ 
fliall  be  compelled,  or  perhaps  allowedi  to  give  eyidenoe  ofi 
fuch  converfation  or  matters  of  privacy,  as  came' t^  his  know«* 
lege  by  virtue  of  fuch  truft  and  confidence  r  ( i  y ) :  but  he  may' 

V  Law  of  f^friutfj  i$y» 

W     I  I       I       I         I  1        I         I  I  I      I  ■ H  I  I    ■ 

It  fcems  now  to  be  cftablifhedy  that  if  a  witnefa  does  not  immel' 
diatdy  gain  or  loCe  by  the  event  of  the  caufe,  and  if  the  verdidi 
in  the  cau£e  cannot  be  evidence  either  for  or  agaiaft.  him  in  an](. 
other  fuit,  he  fliall  be  admitted  as  a  competent  witnefs,  ihougl^ 
the  circumftances  of  the  cafe  may  in  fome  degree  lefien  hii  ere* 
dibility.     Bent  v.  Baker,  3  T.  R.  27.,   See  4  vol.  157.  n.  4. 

A  fervant  of  a  tradefman  from  necefllty  is  permitted  in  an  a6UoQ 
by  his  mailer  to  prove  the  delivety  of  goodsy  though  he  himf^jf 
may  have  purloined  them )  but  in  an  a^on  brought  againfl  the 
tpaafter  for  the  negligence  of  his  fervant,  the  fervant  cannot  be^ 
vvitnefsfer  hismafter  without  a  relcafc ;  for  his  mafter  may  after* 
wards  have  his  adion  againft  the  fervant,  and  the  verdid  recovered 
againft  him  may  be  given  in  evidence  in  that  a6lionto  provpithe 
damage  which  the  mafter  has  fuftained.    4  7*.  /?•  589*  , 

(16)  A  witnefs  may  be  examined  with  regard  to  his  own  in* 
famy,  if  the  confeffion  of  it  does  not  fubje6l  him  to  any  future  pu- 
idfhment ;  as  a  witnefs  may  be  aficed  if  he  has  not  ftood  ii^  the  pi}* 
lory  for  pexjury.    4  T,  R.  440. 

(17)  But  the  principles  and  poUey  of  this  rule  reftrain  it  to  that 
confidence  only,  which  is  placed  in  a  counfel  or  fojicitor,  and 
which  duft  neceflarily  be  inviolable,  where,  the  ufe  <kf  advocates 
and  legal  affiftants  is  admitted.  But  the  pytpofef  of  pubiqr 
jufticc  fupcrfcde  the  delicacy  of  evei^  other'  fpecies  o^  confident 
tial  comrnunicauoni,  In  the  trial  of  the^  duchefs  of  A^ngtton  i 
Was  detcinuaed:;that  a  friend  might  be  boi^n^  ^9  ^^19^^'  i^  W 
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be^ examined  a%to  nv^fi,§nmtxs9f.UOt^,9^Ji3sfrcxic^xmn  of 
a  deed  or  thp  likc»  which  might  Uaye.fJoiBje  to  J^is  kupwkigQ 
writbout  beiag  intniAcd  if^  (he  capfc« 

OKfe  witiiefs  {if  <5rcd?blc)"  yifitfficiefit  evidence  to  a  jury  bf 
any  fingfe  fiift :  -though  omloirbtcdly  the  concurrence  of  two 
or  more  corroborttei  thf!  proof.  Yet  oijr  hw  <onfiders  that 
|here  are  many  trailfadicns  to  which  ooiy-one  perfim  is  privy  \ 
and  therefore  do<*6  not  alnoays  detnaiid  the  teftimony  of  two, 
aa  the  civil  law  miverfally  reijulres.  '^  Unius  rejponji^  iefiii 
«'  cmtjtKo  not$  au£atur  ^.^'  To  extricate  itieif  out  of  which 
aMurdity^'the  modem  prafiice  of  the  civil  law  courts  haa 
.  p)un|>^d  itfrlf  into  another.  For,  as  tliey  do  not  allow  a  lefs 
number  than  two  witneifes  to  be  f/ena  prohatio^  they  call  the 
teftitnony  of  one^  tho^gb  i^evier  fo  clear  and  pofitivci  femi 
plema  prehatio  orHy 9  on  whom  no  fentence  can  be  founded* 
To  make  up  therefore  th^;  nep^Sary  complement  of  witneflcs» 
when  they  have  one  on]y  to  a  fitigle  faA,  they  admit  the 
party  himfeif  (plaintiflFor  defendant)  to  be  examined  in  his 
own  behalf;  and  adminifterto  him  what  is  called  the  fuppler 
tary  oath ;  and.  if  his  evidence  happens  to  be  in  hi$  own  fa* 
vour,  thi^  immediately  converts  the  half  proof  into  a  whole, 
one.  By  this  ingenious  device  Satisfying  at  once  the  form$ 
i>f  the  ^om^in  law^  and  acknowleging  the  fuperior  reafqn- 
t  37^  1  ablcnefs  of  the  law  of  ifngland :  which  permits  one  witnefs 
to  be  fiifficient  where  nq  more  are  to  be  had :  apd»  to  avoi4 
all  temptations  of  perjury,  lays  it  down  a^  an  invariable  rule| 
fhat  n^mq  feftis  ejft  dfhet  in  propria  taufa^ 

Positive  proof  is  always  required,  whpre  from  thp  nature 
of  the'  p;)rc  it  s^ppears  it  might  ppQjbly  have  b^eu  had,    Put| 

^  OU*  4.  so*  9^ 


fefiary  i||  a  court,  of  juftice|  fecrets  of  the  tno^  facrpd  nature^ 
which  one  fex  copld  repofe  in  the  pther*  A^d  ^bac  a  furgcoa  was 
|)ound  to'^omnxuTiicate  any  inforipatlon  whatever^  whi^pli  he  wi^ 

?o{re(red  oTiQ  cpDf^qitfncc  of  his  profefljpnal  aitcndanoe.  11^. 
V.  245.  %,^^'  And  thofc  fecre^^  only,  commuqipatcd  to  a  counlll 
jr  attorney,  arp  loviplafelc  in  ^  c^v/t,  of  |u{licf,  v.hich  have  becij  in- 
truded tp  them  vrbilft  a^ng  ^  tfeir  jB?(p^€li«L€haf aaw»lo  t])| 
fMt7  as (Kqrcjferit.    4 r.  J^.  43V  755, 
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next  to  pffiii^  ffoof,  tircumftaHfiol  evidence*  c¥  ^  d60nn6' 
of  j^#|fi^/^^ArtllUfttake  pluce  :'for  when  the  fa^itfelf  c^- 
iiot4>« demonftratively  evinced,  fhat  whudh c6nM«  fitat^td' 
the  proof  of  the  fa£fc  is  the  proof  ^offuch  circmnftanc^s  which 
^tber  mciffarklj^  or  ufi^Uj^  attend  fuch  faAs  \  -and  thefe  atq^ 
calkd  prefumptions,  which  are  %vXj  to  be  rdied  upon  tiU  th^ 
eoncrary  be  aAually  proved.      &tabitur  pr(i^mp$iotii  don^ 
proketur  i»  ^nirarium  \     7w&^/  pfcfamption  is  many  time^ 
equal  to  full  proof '^v  fot  there  th^fb  circamftancee'  appear^ 
which  neeeffarily  attend  the  faA.  As  if  a  landlord /ues  for  rent 
due  at  Michaelmas  17549  and  the  tenant  cannot  prove  Ae 
paymenti  but  produces  an  acquittance  forient  4ue  at  a  fub* 
iequent  time,  in  full  of  all  demands^  this  is  a  violent  |»8e^^ 
fumption  of  his  having  paid  the  former  rent^  and  is  equiva* 
knt  to  full  proof ;  for  though  the  a£laal  payment  is.  not 
proved^  yet  the  acquitun^e  in  full  of  all  demands  is  proved^ 
which  could  not  be  without  fuch  payment ;  and  it  therefofe 
induces  (b  forcible  a  prefumption^  that  no  proof  ihaU-be  ad^ 
laittedtothecontrary*  (i  8).  Prpjai&prefumption  ftrifi^g  fnn 
fuch  cifcitmftances  as  ufuaUy  attend  the  fa£t,  hath  alfo  it!» 
.due  weight :  as  if|  in  a  fuit  for  rent  due  in  17549  the  tenant 
proves  the  payment  of  the  rent  due  in  1755  S  thiawill  pi«i- 
vail  to  exonerate  the  tenant '»  unlefs  it  be  clearly  ihewntbat 
the  rent  of  1754  was  retained  for  fome  fpedal  xeafon,  or 
that  there  was  fome  ffaud  oi^  miftake  s  for  otherwife  it  wall 
)it  prefiuuned  to  have  been  paid  before  that  in  1755,  as  it  Is 
mod  ufual  to  receive  firft  the  rents  of  kogeft  ftaiiding.  Ligbi^ 
Orraflii  prefumption#  have  no  weight  or  validity  at  ^1(19}. 

«  Co.  Litt.  37J.  «  Oilb.  eyid.  i6i.  ,  ; 

7  Jh'id,  6.  ■  Co.  Litt.  373. 

■■  IMI...  I. ■■■I—. I  ■  ,1  .^ 

(1^)  Tliiscan  fcarody  b^  corie^t  ;    I  fliould  tuuctifc  that 

•proof  nay  be  admitted  to  npel  all  prefumptions  ii^hatever ;  and 

rren  if  a  receipt  ifaould  be  produced  exprefsly  for  the  rent  irf  the 

year  1 754*  ftiU  the  landlord  might-ihecr  that  it  had  been  obtained 

by  miftai^e  or  ^udy  aa^  |hat  fMD  imt  had  betn'receited  at  the 

.'time.  -'•,,•.• 

•    ( 19)  It  IS  dificult  to  fay  what  is  a  light  and  ralh  prdo^AfitlaAy 
V  r^  it  ji  any  prtfuoif  tion  «t  a)i    Any  clr^lnftaiictr  iday  %e^prdti^ 
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Thb  oaiib  adoiimfteiQed  to  tlie  wUnfs&^ia  not.  only  tJM 
wbat  he  dcpofes  fliaU  be  tmc,  but  that  he  fluU.aUb  dq»p(e. 
the  whdk  truth  :  fo  that  he, la. not  to  fcopceal  any  part^qC 
what  he  knowa»  whether  intermgatedt)articuUr]y  to  that  poix|t;^ 
or  not«  And  all  this  evidence  is  to  be  given  in  opc^  courts  ii| 
the  prefeQce  of  the  paitie$»  their  attome  ja^  the  coj^fel^  and 
nil  by-ftanderti  and  before  the  judge  ami  jury  i  each  party 
having  liberty  to  except  to  it's  compcteiiiQy»  which  eiiceptioQs 
are  publicly  ftatedi  and  by  the  judge  are  openljT  and  publicly 
■Uowed  or  difallowed,  in  the  face  of  the  country ;  whieh 
muft  curb  any  fecret  bias  or  partiality,  that  might  arife  in 
hie  own  breaft.  And  if,  either  in  his  diredions  or  decifions^ 
he  mi^ftates  the  law  by  ignorance^  inadvertence,  or  defign^ 
the  counfel  on  either  fide  may  require  him  publicly  to  feal  a 
KU  of  exceptions  /  dating  the  point  wherein  he  is  fuppofed  to 
err :  and  this  he*  is  obliged  to  feal  by  ftatute  Weftm.  2» 
13  £dw«  1%  €.31.  or,  if  he  refufes  fo  to  do,  the  party  may 
have  a  compulfory  writ  againft  him  S  commanding  him  to 
feal  it,  if  the  fa£k  alleged  be  truly  ftated :  and  if  he  return^ 
that  the  fa£l  is  untruly  ftated,  ^when  the  cafe  is  otherwife,  as 
a£iion  will  lie  againft  him  for  maiking  a  falie  return.  This 
bill  of  exceptions  is  in  the  nature  of  an  appeal ;  examinable, 
not  in  the  court  out  of  which  the  record  ifiues  for  the  trial 
nt  nifiprius^  but  in  the  next  inunediate  fuperior  court,  upon  a 
writ  of  error,  after  judgment  given  in  the  court  below.  But 
a  Jkmurrerto  evidence  ihall  be  determined  by  the  court,  out 
of  which  the  record  is  fent.  This  happens,  where  a  record 
0r  other  matter  is  produced  in  evidence,  concerning  the  legal 
confequences  of  which  there  arifes  a  doubt  in  law  :  in  which 

^  ^  Reg.  Br.  xSs.    %  Inft.  487. 

from  which  a  fair  inference  can  be  drawn,  though  alone  it  wodEi 
be  too  flight  to  fupport  the  vcrtKA  of  tbc  juty,  ycl  it  may  corr6* 
borate  other  teftimony,  )ind  a  number  of  fnch  pnefumptiotis  nay 
becoine  of  importance.  -  fojftmt  Snetfa  getiera  ita  ton/mtgif  wt  qom 
Jingulm  ttOn  nocemUf  ea  utuverfa  tanqwm  grand^  ^^vs>  ofpntumlU 
Matthxus  dc  Crun» 


»  « «*■ 
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titc  tic  adtcrf(^p*ty  may^he'plcafts^ficttit*  16  lihe Whole 
cvfdhice;  w^ncfh  admits  the  truth  of  every  hO,  that  haa  been 
ailegec!,  but  denies  tKe  fufflcienc^  of  tliem'  all  in  point  of  law 
tb  mahttain  or  t)i^eTthtt9W  the  iffnt^t  which  dxawt  the  quef* 
tfen  of  l^w  ftom  tibe  cognisance  of  the  jnry^  to  be  dedded 
(as  it  ought)  by  the  courts  But  oetthet  thefe  demnrrecs  til 
evidence^  Aortlid  bilh  o£  exteptioney  dre  at  prefentfo  mnch 
in  ufe  as  formerly )  fince  the  more  frequent  ettenfion  of  the  C  373  ] 
dSfcretidnary  powers  of  the  court  in  granting  a  new  trial) 
Which  is  now  very  commonly  had  finr  the  mi£iife£tion  of  the 
judge  at  wfipriuti 

This  open  eitammation  of  Witnedes  ii*o&  tior^,  in  the 
prefence  of  all  mankind,  is  much  more  conducive  to  the 
clearing  up  of  truth  ',  than  the  private  and  fecret  examination 
taken  down  In  Writing  befote  an  officer,  or  his  clerki  in  th^ 
ccdeGaftical  courts,  and  all  others  that  have  borrowed  thdi^ 
|»ra£lice  from  the  civil  law :  where  a  witnefs  may  frequently 
depofe  that  in  privatci  which  he  will  be  afliamed  to  teftify  in 
a  public  and  folemn  tribunal.    There  an  artful  ot  carelefa 

-  fcribe  may  make  a  witnefs  fpeak  what  he  never  meantj  by 
drelling  up  his  depofitions  in  his  own  forms  and  language  } 
but  ne  is  here  at  liberty  to  correft  and  explain  his  meanings 
if  mifunderftood)  which  he  can  never  do  after  a  written  de* 
poGtion  is  once  taken^  Betides,  the  occafional  queftions  of 
the  judge,  the  jury,  and  the  counfel^  propounded  to  the 
witnefTes  on  a  fudden,  will  fift  out  the  truth  much  bettef 
than  a  formal  fet  of  interrogatories  previoully  penned  and 
fettled  !  and  the  confronting  of  adverfe  witnefies  is  alfo  ano» 
ther  opportunity  of  obtaining  a  dear  difcovery,  which  can 
never  be  had  upon  any  other  method  of  triaL  Nor  is  xht 
prefence  of  the  judge,  during,  the  examinatioh^  ja.mattejr.of 
fmall  importance :  for,  bolides  the  refpe£^  and  awe  with 
Which  his  prefence  will  nati|raUy  infpire  the  witnefsj  he  is 

.ebk*by  ufe  and  experience  to  keep  the  evidence  from  wau* 
dering  frbm  the  point  in  ifliici  In  ihort  by  this  method  joit 
ttamination^  and  this  only,  the  perfons  who  are  to  decide 

;  Ob.  iitt  }r.    5  Rep.  104,  5  Hak'i  HiA.  C.  U  ^54,  5, 6. 
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upoh  the  evidence  have  an  opportnnitjr  of  obfenring  the  qua- 
Ihff  agCi  education,  underftanding,  behaviour,  and.  inclina«> 
tions  of  the  witnefs ;  in  which  points  all  peribns  muft  appear 
alike,  when  their  depofitions  are  reduced  to  writingi  and 
read  to  the  judge,  ki  the  abfence  of  thofe  who  made  them  : 
and  yet  as  much  may  be  frequently  coUeAed  from  the  man-' 
nerin  which  the  evidence  is  delivered,  as  from  the  matter  of 
X  374  ]  i^'  Thcfe  are  a  few  of  the  advantages  attending  this,  the 
Englifh,  way  of  giving  teftimony^  «r/  tenus.  Which  was 
alfo  indeed  familiar  among  the  antieni  Romans,  as  hiay  be 
coUcfted  from  Quintillian  « ;  who  lays  down  very  good  in» 
ftruAions  for  examining  and  crofs-examining  witnefies  viva 
vocfi*  And  this,  or  femewhat  like  it,  was  continued  a^  low 
as  the  time  of  Hadrian':  but  the  civil  law,  as  it  is  nowmo« 
deiled,  rejeCbs  all  public  examination  of  witnefles. 

A$  to  fuch  evidence  as  the  jwry  may  have  in  their  own  con- 
fcienccs,  by  their  private  knowlege  of  faQs,  it  was  an  antient 
do£lrine,  that  this  had  as  much  right  to  fway  their  judgment 
as  the  written  or  parol  evidence  which  is  delivered  in  court. 
And  therefore  it  hath  been  often  held  «,  that  though  no  proofs 
be  produced  on  either  fide,  yet  the  jury  might  bring  in  a  ver- 
di£l.  For  the  oath  of  the  jurors,  to  find  according  to  their 
evidence  was  conftrucd**  to  be,  to  do  it  according  to  the  beft 
#  of  their  own  knowlege.  This  fcems  to  have  arifen  from  the 
antient  pradice  in  taking  recognitions  of  aOife,  at  the  firft 
introdu£lion  of  that  remedy  \  the  Iheriff  being  bound  to  rc» 
turn  fuch  recognitors  as  knew. the  truth  of  the  fa£l,  and  the 
Recognitors,  when  fwom,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdi{i  according  to  their  own  per<« 
Tonal  knowlege,  without  hearing  extrinfic  evidence  or  receive 
ing  any  dire&ion  from  the  judge  K    And  the  fame  dodrinc 

*  InfiUut.  Or  at.  /.  5»  c  7.  **  fuM  iaterrogavtrss  extewiftre  ^eriSm 

''See  his  epiftle  to  Varut,  the  Jeg«tc  **  mRa  tefpottderinU**  (ff,  %%»  5.  3.^ 
«r  juJge  of  CBtcift :  '^*  ts  «l«]p&  fiirt        «  Year-book,  i4Hen.VI|.i^piQWil« 

«^  ^tfttf,  pteft^JUnfi  is^enda  ttfilbus\  12.    Hob.  2«7*     i  Let.  87. 
•<  quit  et  fujus  digidtaM,  H  cujus  aeft^  ^  Vau^h.  J48,  149* 

"•f*  ttui'mis  fnii    it,'  qui JfmpHekir  nAfi         *  Brta.    /.  4.   fr.  1,   V,  19.  {  2« 

^  Jmt  dkire ;    wtram  uttum   itaifiattftie  Fkt*  /•  4«  ^*  ^  ^  S* 
H  meJitatiim  firmotitm  attulftitaf  an  04  ia         ^        •      .        # 

•   •"  (whea 
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(when  attaints  caiiK  to  be  extended  to  trials  by  jury /at  veU  as 
to  recognidonsiof  aflife).  ^hts  aUb  ap^ed  to  the  cafe  of  com* 
mon  jurors  ;•  that  they  might  efcape  the  heavy  penaidea  of  the 
atfaiftty  in  eafe  they  could  flicw  by  any  addittosai  proof,  that 
their  Terdi£i:  was  agrjseable  to  die  truth,  though  not  iiecording 
to  the  evidence  produced :  with  which  additional  proof  the  law 
prefumed  they  were  primtely  acquainted,  thoi^h  it  did  not  [  375  ] 
appear  in  eourt*  But  this  do£hrine  was  again  gradually  tx^ 
ploded,  when  attmnts  began  to  be  difufed,  and  new  trials  in* 
troduced  in  their  ftead.  For  it  is  quite  incompatible  with  the 
grounds,  upon  which  fuch  new  trials  are  every  day  awarded, 
viz.  that  the  vercUd  was  given  nitiota^  or  cmtrary  t$,  evi«- 
dexice.  And  thesefore,  together  with  new  trials,  thn  practice 
feems  to  have  been  iirft  introduced  S  which  now  univerfally 
obtains,  d&at  if  a  juror  knows  any  thing  of  the  matter  ia 
iffue,  he  may  be  fwom  as  a  witnefs,  and  give  his  evidence 
publicly  in  court. 

When  the  evidence  is  gone  through  on  both  fides,  the 
judge  in  the  prefence  of  the  parties,  the  counfel,  and  all 
others,  funis  up  the  whole  to  the  jury ;  omitting  ail  fuper* 
fluous  circumftances,  obferving  wherein  the  main  queftioa 
and  principal  iflue  lies,  dating  what  evidence  has  been  given 
to  fupport  it,  with  fuch  remarks  as  he  thinks  necefiary  for 
their  dire£iion,  and  giving  them  his  opinion  in  matters  ot 
law  arifing  upon  that  evidence* 

The  jury,  after  the  proofs  are  fummed  up,  unlcfs  the  cafe 
be  very  clear,  withdraw  from  the  bar  to  confidcr  of  their  verr 
di€t :  and,  in  order  to  avoid  intemperance  and  caufelels  de- 
lay, are  to  be  kept  without  meat,  drink,  fire,  or  candle,  un- 
lefs  by  permiflion  of  the  judg^,  till  they  are  all  unanimoufly 
agreed.  A  method  of  accelerating  unanimity  not  wholly 
unknown  in  other  conftitut^ns  of  Europe,  and  in  matters  of 
greater  concern.  For  by  the  golden  buUe  of  the  empire  ^  i^ 
after  the  congreis  is  opened,  the  debtors  delay  the  ele£iion  of 
R  king  of  the  Romans  for  thirty  days,  they  fliall  be  fed  only 

^  StjI.  133.'   1  SId.  1J3,  a  ch«  2. 

with 
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m^  kt99d  wtA  wftfteKi  dH  ibnimttiis  aoeoopfiaKd.:  iBuir  if 
mir  juries  ^t  «r.  drink  at  aU,  nr.  havei  aay.  otaUbsoaboiKt 
t]WD»  without  cotkCtot  of  tbe  courts  and  btbnit  natiSEkf  itif. 
fillc^9  ^  aiid  if  difif  dofo  9«  hit  fikaifa  for  wbottvth^f  afbWi- 
wards  £nd»  it  will  fet  afide  tbe  vmiia. .  Alibjf^ey^ptfak 
with  cither  of  the  poitiet  or  tfaek  agems,  after  they  km  f  one 
jC  |7^  ^  ^"^  the  bar  ;  or  if  they  receive  anf  fre<h  evidepee  in  'pri» 
vate }  or  if  to  pfevent  difputea  they  caftlbtB  fer  whomali^ 
fludl  £nd$  any  of  fhofe  ckcumftancea  will  entirely  ^iHiate 
the  rerdid*  And  it  has  heen  held,  that  if  tii6  junM  dcf  toot 
agiee  in  their  verdiA  before  the  judges  tfe  about  to>}e^ire-ihe 
town»  tiuMigh  they,  arc  not  to  be  threatened  0t  iinprtfoued  '» 
die  judges-  ore  not  bound  to  wait  tox  them^  but  flPtay  carry 
them  roiMid  th^e  {circuit  from  cpwn  to  to^^rn  in  a  eart  ^  This 
neeci&ty  of  a  total  unaoiinity  fecina  to  be  peeullar  to  opr  own 
conilitotion "  s  or»  at  leaft»  in  tlie  nembdaox  Jury  of  the  aiir 
tient  Gpthsy  there  was  required  (eren  in  criminal  c;irca)  mly 
tlvc  confept  pf  (he  major  part ;  and  in  cafe  of  an  equality^  th$ 
deifendant  was  held  to  be  acquitted  '  (29^* 

"  Lik.  jSffii*  40.  f/.  X  I*  '  Sticnu  /.  i.  r«  4* 

•See  BkrriDgton  od  th«  ftatntes  19^ 


(20)  The  learned  judge  has  difplayed  much  erudi^'on  Sn  the 
beginning  of  this  chapter^  to  prove  the  antiquity  of  the  trial  liy 
jury ;  but  the  trials  referred  to  by  the  authors  there  cited,  and 
rYeni  thtjiuBchm  parhim^  ^eationed  ia  the  celebrated  chapter  of 
initgna  ch^frtOt  are  trials  which  were  fp^netjiing  iunilar  to  that  by  ^ 
jury,  rather  than  inftanccs  of  a  trial  by  jury  according  to  it*s  prcfcnt 
'eftabHihed  form.  The  juJiciumparhtpi  feems  ftriAly  the judg^en|:  pf 
z,  fubjeA's  jequais  in  the  feudal  coi^rts  .of  the  Ung  and  barons* 
'And  To  little  appears  to  be  afcertained  by  antiquarians,  rcfpediing 
the  introdu^ioa  of  the  triaJ*in  criminal  cafes  by  two  juries,  that, 
although  it  is  one  of  the  010ft  important,  yet  It  (s  cettaiAly  oQe  of 
the  moft  obfcvre  and  laexpUcable  parts  of  the  laiit'  .of  England. 

The  UBanimity  of  twelve  men,  fo  repugnaat  to  ril  experience  of 
human  condu^,  paffions,  and  underilandings,  could  hardly  lo  any 
fige  have  been  introduced  into  pradice  by  a  deliberate  jd  pf  th^ 
leglflaturcy  '      •   i        ''*    •     - 
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«'  When  tfacy  an  *3dl  ttnantmouffly  ^%tetiy  tlie  }aty  vetttm 

bock  to.tii^  bar  raad,  bdfove  they  deliver  their  vevdia,  Ae 

fkdntiS  h  bonnd'to  iqpf  car  ia  courty  bjr  Umfelf,  mtomey,  or 

comCei,  in  oeder  to.  m£wtt  the  amercement  to  which  by  the 

old  lav  he  ia  Uahle»  as  hat  been  formerly  mentibned  i»  in 

dyC^oho/aik.m  hia  £iiit»  as  a  patiiibmeot  for  his  fMt  claim. 

To  be  amtfwJf  or  a  mfrtu,  is  to  be  at  the  king's  mercy  with 

lOgard  to  the  fine  k>  be  im^ted :  in  mifirufnlia  d$mim  regis 

pf$  fid/o  tlmnori  fua»    Thp  amercemeiit  is  difufed,  but  the 

form  ftilL  continues  i  and  if  the  plaintiff  does  not  appear,  no 

TCidi^i  can  bcgiveoy  but  the  plaintiff  is  faid  to  b^  mnfrntf 

rnnfiquitur  elamonm  fuumi   TherefDre  it  is  ufual  for  a  plain-- 

tiffy  when  he  or  hts  couinfel  perceives  that  he  has  not  given 

evidence  (uficiauc  to  mainuin  his  iffue,  to  be  voluntarily 

<  Pige  17 5«    See  alio  Vol.  IV.*  379. 


But  that  the  lifc»  and  perhaps  the  liberty  and  property  of  a  fubr 
jeft»  fliould  not  be  afie^ed  by  the  doncprring  judgment  oF  a  lefs 
liumber  than  twelve,  where  n)ore  were  prefent,  was  a  law  founded 
in  reafon  and  caution  ;  and  feems  to  be  tranfmitted  to  us  by  the 
common  law,  or  from  {mmi^morial  antiquity.     The  grand  afli^e 
inig)»t  have  tf^nfiOed  of  more  than  twelve,  yet  the  verdid  muft 
batte  been  given  by  tw<*lVe  or  more  (  and  if  twelve  did  not  agree,  the 
affise  was  afforced,  that  is,  others  were  added  till  twelve  did  con. 
cur.     See  l  Bxevet^s  Hi/t.  of  Eng.  La/w*  2^1,  480.    This  was  a 
majority  and  not  uaanimity.    A  grand  jury  may  confift  of  any 
aumher  from  twelve  to  twenty-three  incluiivCy  but  a  prefeutm^nt 
ouf  h(  opt  to  he  uiade  by  kb  than  twelve.  2  ffak,  P,  C.  i^i^  The 
bv^  h  true  alfo  of  an  inquifition  before  the  coroner.     Jn  the  high 
court  of  parliament,  and  the  court  of  the  lord  high  fieward,  a  peer 
may  be  conviAcd  by  the  greater  number ;  yet  there  can  be  no 
convidion  unlefs  the  greater  number  confifts  at  leaft  of  twdve* 
3  fnfl.  30.    Kelyng.  $6^   Mppre,  622.     Hence  in  all  thefe  cafes  if 
twelve  only  appealed,  it  /oUowcd  as  ^  ne9eirary  confequence,  that 
to  a6l  with  effe£^  they  mud  have  been  unanimous. 

^  Hence  this  may  be  ijjggefted  as  a  conjiedure  refpc6Ung  the 
xirigin  of  the  unanimity  of  juries,  that,  as  lefs  than  twelve,  if 
twelve  or  more  were  prefent,  could  pronounce  no  effcdivp  verdi^ 
whaa  tiprd*  e  only  were  fworn,  their  unanimity  became  indifpenfable. 
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noofiiited,  or  withdraw  himfelf :  whereupon -the  erier  is  or* 
^rcd  to  call  the  plaifitiff^  and  if  neither  he^  tiof  %nj  body  for 
hini)  appears,  he  is  nonfuited,  the  jsmrs  ate  ^charged,  the 
afiion  is  at  aa  end,  and  the  defendant  ihail  recover  his  cofts. 
The  reafon  of  this  praftice  is,  that  a  nonfnk  is  move  riigible 
for  the  plainttfF,  than  arerdid  againft  him  :  for  after  anon* 
-  fuity.  which  is  only  a  default,  he  may  commence  the  fame  fuit 
j^  377  1  again  for  the  fame  eaufe  of  a£lion  ;  but  after  a  verdi£l  had, 
and  judgment  confequent  thereupon,  be  is  for  ever  barred 
from  attacking  the  defendant  upon  the  f^me  ground  of  com* 
plaint.  But,  in  cafe  the  plaintiff  appears,  the  jury  by  their 
foreman  deliver  in  their  verdidl  (21 )« 

A  VERDICT,  vin  diBum^  is  either  privy^  or  pMit,  A 
privy  verdi£l  is  when  the  judge  hath  left  or  adjoursed  the 
court :  and  the  jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  give  their  verdi£^ 
privily  to  the  judge  out  of  court ' :  which  privy  v.erdiA  is  of 
no  force,  unlefs  afterwards  affirmed  by  a  public  verdicl  given 
openly  in  court ;  wherein  the  jury  may,  if  they  pleafe,  vary 
from  their  privy  verdLfi.  So  that  the  privy  verdifl  is  indeed 
a  mere  nullity  \  and  yet  it  is  a  dangerous  pradice,  allowing 
time  for  the  parties  to  tamper  with  the  jury,  and  therefore 
Tery  feldom  indulged  (22).   But  the  only  efre£lual  and  legal 

'^  If  the  judge  hath  adjourned  (he      receives  the  ▼erdiA,  it  is  a  puhftc  and 
court  to  hia  own  lodgiosti  and  there      not  tfrky  verdift. 


(21 )  When  a  veidift  will  carry  all  the  cofts,  and  it  {s  doubtful 
from  the  evidence  for  which  party  it  will  be  given,  it  is  a  common 
pradlice  for  the  judge  to  recommend,  and  the  parties  to  confent, 
that  a  juror  (hould  be  withdrawn  ;  and  thus  no  verdift  is  given, 
and  each  party  pays  his  own  cofts. 

Where  there  is  a  doubt  at  the  trial  whether  the  evidence  pro- 
duced by  the  plaintiff  is  fufficient  to  fupport  the  vfrdid  given 
fe  his  favour  by  the  jury,  the  judge  will  give  leave  to  apply  to 
the  court  above  to  fct  afide  the  verdift  and  to  enter  a  nonfuit  5  but 
if  fiich  liberty  is  not  referved  at  the  trial,  the  court  above  can 
only  grant  the  defendant  a  new  trial,  if  they  think  the  plaintiff's 
^dence  infufficient  to  fupport  his  cafe.     6  T*.  R»  67. 

(32)  A  privy  terdift  cannot  be  giren  in  treafon  and  lyony.. 

?erdicfc 
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VerdtA  is  th^puUicyr^Atdt :  in  which  they  opcnljr  declare  to 
have  found  the  ifflie  for  the  plaintifF,  or  for  the  defendant  j 
and  if  for  tke  pialntiflF,  theyaflefs  the  damages  alfo  faftained 
by  the  plaintifF,  in  confeqaence  of  the  injury  upon  which 
tbe'adion  is  brought. 

-  Sometimes,  if  there  airifes  in  the  cafe  any  difficult  mat- 
ter of  law,  the  Jury  for  the  falte  of  better  information,  and 
io  avoid  the  danger  of  hitving  their  verdldl  attainted,  will  find 
tfpecial  verdt£i  \  which  is  grounded  on  the  ftatute  Wcitm.  2- 
13  Edw.  I.  c.  30.  ^  2.  And  herein  they  ftate  the  naTccd 
faAs,  as  they  find  them  to  be  proved,  and  pray  the  advice 
of  the  court  rheteon  ;  concluding  conditionally,  that  if  upon 
the  whole  matter  the  court  (h'all  be.  of  opinion  th^t  the  plain- 
tiff had  caufe  of  a£lion,  they  then  find  for  the  plaintiff;  if 
otherwife,  then  for  the  defendant;  This  is  entered  at  length 
on  the  record,  and  afterwards  argued  and  determined  in  the 
court  at  Weftminder,  from  whence  the  iffue  came  to  be  tried* 

Another  method  of  finding  a  fpecies  of  fpecial  verdi£l,  is  [  378  ] 
when  the  jury  find  a  verdict  getierally  for  the  plaintiff,  but 
fubje£i  neverthelefs  to  the  opinion  of  the  judge  or  the  Court 
above,  on  zjpeeialcafe  dated  by  the  counfel  on  both  fides  with 
regard  to  a  matter  of  la^  ;  which  has  this  advantage  over  a 
fpecial  vei^diQ,  that  it  is  attended  with  much  lefs  expence 
and  obtains  a  much  fpeedier  decifidn ;  the  pojiea  (of  which  in 
the  next  chapter)  being  ftayed  in  the  hands  of  the  officer  of 
nifi priuSi  till  the  queftion  is  determined,  and  the  Verdic\  is 
then  entered  for  the  'p^.untiff  or  defendant  ns  tlie  c«ife  may 
happen;  But^  as  nothing  appears  upon  the  record  but  x\\t 
general  verdid,  the  parties  are  precluded  hereby  from  the 
benefit  of  a  writ  of  error,  if  dlffatigfied  with  the  judgment  of 
Ihe  court  ct  judgCi  upon  the  point  of  (aw.  Which  makes  it 
a  thing  to  be  wiOied,  that  a  method  could  be  devifed  of 
either  le^ening  tjie  cxpcfice  of  fpcCial  verdiSsjOr  clfe  of  en- 
tering the  cafe  at  length  upon  the  pojtea.  But  in  both  thefc 
inftances  the  ju^  may,  if  they  thihk  proper,  take  upon  them- 
felvcs  to  determme,  at  their  own  hazard,  the  complicated 
^tfeftion  of  faA  co4  bw  \  and  \i^itbout  cither  fpecial  verdid 

ToL/JII.  %%  or 


37*  Private  Book  III# 

or  fpecial  cafe,  may  find  a  verdif):  abfolutely  either  for  the 
plaintiff  or  defendant  '• 

When  the  jury  have  delivered  in  their  Tcrdi£l,  and  it  is 
recorded  in  court,  they  are  then  difcharged.  .  And  fo  ends  the 
trial  by  jury  :  a  trial ,  which  befldes  the  other  yaft  advan* 
tages  which  we  have  occafionally  obfcrved  in  it's  progrefs,  iB 
alfo  as  expeditious  and  cheap,  as  it  is  convenient,  equitable, 
and  certain ;  for  a  commiflion  out  of  chancery,  or  the  civil 
law  courts,  for  examining  witnefTes  in  one  caufe  will  fre- 
quently hit  as  long,  and  of  courfe  be  full  as  expenfive,  as 
the  trial  of  a  hundred  iffues  at  njfi  prius ;  and  yet  the  fad 
cannot  be  determined  by  fuch  co'mraiflioaers  at  all ;  no,  not 
till  the  depofitions  are  publiflied,  and  read  at  the  hearing  of 
the  caufe  in  court. 

£  379  3  Upon  thefe  accounts  the  trial  by  jury  ever  has  been,  and  t 
truft  ever  will  be,  looked  upon  as  the  glory  of  the  Engliib 
law.  And,  if  it  has  fo  great  an  advantage  over  others  in  re* 
gulating  civil  property,  how  much  mud  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cafes !  But  this 
we  mufl  refer  to  the  eufuing  book  of  thefe  commentaries : 
only  obferving  for  the  prefent,  that  it  is  the  mod  tranfcend* 
ent  privilege  which  any  fubje£t  can  enjoy,  or  wilh  for,  that 
he  cannot  be  afFeded  either  in  his  property,  his  liberty,  or 
his  perfon,  but  by  the  unanimous  confent  of  twelve  of  hts 
neighbours  and  equals.  A  coixftitution,  that  I  may  rentare 
to  affirm  has,  under  providence,  fecured  the  ju(t  liberties  of 
this  nation  for  a  long  fucceflion  of  ages.  And  therefore  a  ce- 
lebrated French  writer  %  who  concludes,  that  becaufe  Rome,^ 
Sparta,  and  Carthage  have  loft  their  liberties,  therefore  thofe 
of  England  in  time  mud  perifh,  (hould  have  recoUeded  that 
Rome,  Sparta,  and  Carthage,  at  the  time  when  their  liberties 
were  loft,  were  ft  rangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  feem,  it  is  no  more  than 
this  admirable  conftitution,  when  traced  to  it's  principles, 
will  be  fouad  in  fobcr  reafon  to  defcrve.    The  impartial  ad- 

*  Lict.  §  386.  «  Mooter^.  Sp.  L.  zu  6. 

miniftration 
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fnlnlftration  of  judice,  which  fecures  both  onr  perfons  and 
our  properties,  is  the  great  end  of  civil  fociety.     But  if  diat 
be  entirely  intruded  to  the  magidracy^  a  fcledl  body  of  men, 
and  thofe  generally  fele£led  by  the  prince  or  fuch  as  enjoy 
the  highed  ofEces  in  the  date,  their  deciGons^   in  fpite  of 
their  own  natural  integrity,  will  have  frequently  an  involun- 
tary bias  towards  thofe  of  their  own  rank  and  dignity :  it  is 
not  to  be  expefted  from  human  nature»  that  thefiio  ftiould 
be  always  attentive  to  the  intcreds  and  good  of  the  many.  On 
the  other  hand,  if  the  power  of  judicature  were  placed  at 
random  in  the  hands  of  the  multitude,  their  decifions  would 
be  wild  and  capricious,  and  a  new  rule  of  a£lion  would  be 
every  day  cdabliflied  in  our  courts.     It  is  wifely  therefore 
ordered,  that  the  principles  and  axioms  of  law,  which  are 
general  propofitions,  flowing  from  abdraAed  reafon,  and  not 
accommodated  to  times  or  to  men,  fiiould  be  depofitcd  in  the  r  ngQ  1 
breads  of  the  judges,  to  be  occafionally  applied  to  fuch  fafls 
as  come  properly  afcertained  before  them.  For  here  partiality 
can  have  little  fcope :  the  law  is  well  known,  and  is  the  fame 
for  all  ranks  and  degrees ;  it  follows  as  a  regular  concluGon 
from  the  premifes  of  fa£);  pre-'edablifhed.    But  in  fettling  and 
adjuftinga  queftion  of  fad,  when  intruded  to  any  (ingle  ma- 
gtdrate,  partiality  and  injudice  have  an  ample  field  to  range 
in ;  either  by  boldly  aflerting  that  to  be  proved  which  is  not 
fo,   or  by  more  artfully   fupprefling  fome  circumdances, 
ftretching  and  warping  others,  and  didiuguifliing^away  the 
remainder.    Here  therefore  a  competent  number  of  fenfible 
and  upright  jurymen,  chofen  by  lot  from  among  thofe  of  the 
middle  rank,  will  be  found  the  bed  invedigators  of  truth, 
and  the  fureft  guardians  of  public  judice.  For  the  mod  power, 
ful  individual  in  the  date  will  be  cautious  of  committing 
any  flagrant  invafion  of  another's  right,  when  he  knows  that 
the  fad  of  his  oppreflion  mud  be  examined  and  decided  by 
twelve  indiflFerent  men,  not  appointed  till  the  hour  of  trial ; 
and  that,  when  once  the  fa£k  is  afcertained,  the  law  mud  of 
courfe  redrefs  itl  Thia  therefore  preferves  in  the  hands  of  the 
people  that  fharc,  which  they  ought  to  have  in  the  admini- 
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ftration  of  public  juftice,  ind  prevents  the  encroacliments  of 
the  more  powerful  and  wealthy  citizens.  Every  new  tribu^ 
nal,  ercdled  for  the  decifion  of  fafts,  without  the  interven- 
tion of  a  jury,  (whether  compofed  of  juftices  of  the  peace^ 
commiflioners  of  the  revenue,  judges  of  a  court  of  cohfciencc^. 
oc  any  other  ftanding  magrdrates,)  is  a  ftep  towards  efta- 
blifliing  ariftocracy,.  the  moft  oppreffive  of  abfblute  govern* 
ments.  The  feodal  fylbsm,  which  for  the  fake  of  militar]^' 
fubordination,  purfued  an  ariftocratrcal  plan  in  all  it's  ar- 
rangements of  property,  had  been  intolerable  in  times  b£ 
peace,  had  it  not  been  wifely  counterpoifed  by  that  privilege^, 
fo  univerfally  diffufed  through  every  part  of  it,  the  trial  by^ 
the  feodal  peers.  And  in.  every  country  on  the  ^ontinent^. 
as  the  trial  by  the  peers  has  been  gradually  difufed,  fo  the 
nobles  have  increafcd  in  po\fer,  till  the  (late  has  been  torn  to- 
pieces  by  rival  faflions,  and  oligarchy  in  cffeGt  has  been  efta- 
bliftied,.  though  under  the  (hadow  of  regal  government ;  un- 
f  381  ]  lefs  whexse  the  miferable  commons  have  taken  ihclter  under 
abfolute  monarchy,  a&^  the  lighter  evil  of  the  two.  And». 
particularly,  it  is  a  circum (lance  well  worthy  an^  £nglifli« 
man's  obfervation,  that  in  Sweden  the  trial  by  jury,  that  bul- 
wark of  northern  liberty,  which  continued  limit's  full  vigour 
ib  lately  as  the  middle  of  the  laft  century  ",  is  now  fallen^ 
into  difufe  ^ :  and  that  there,  though  the  regal  power  is  in  no 
country  fo  clofely  limited,  yet  the  liberties  of  the  commons 
are  extinguifhed,.  and  tlie  government  is  degenerated  into  a 
mere  ariftocracy  *.  It  is  therefore  upon  the  whole,  a  duty 
which  every. man  owes  to  his  country,  his  friends,  his  pofte- 
rity,  andiiim&If,  to  maintain  to  the  utmoft  of  his  power  thi». 
valuable  conftitution  in  all  it's  rights  ;  to  reftore  it  to  it's  an* 
txent  dignity,  if  at  all  impaired  by  the  dlSsrent  value  of^ro— 
perty,orotherwife  deviated  from  it's  firflinflitution  i  toamend 
it,  wherever  it  is  defe£tive ;  and,  above  all,  to  guard  with  the 
moit  jealous  clrcumfpe^ion  againft  the  introdudion  of  new 
and  arbitrary  methods  of  tri«l,  which,  under  a  variety  of  plaa«- 
fible  pretences,  may  in  time  imperceptibly  undermine  this 
'Beft  prefervativc  of  Englifh  liberty. 

»  2  WhiicJockc  of  pail.  427,       *  Mod.  Ua.  Hift.  xxiii.  aa.    «  W-  i7* 
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Tet^  after  all,  it  muft  be  owned,  tlxjit  the  beft  and  mod 
cffeftual  method  to  prefcrve  and  extend  the  trial  by  jury  in 
{>ra£lice,  would  be  by  endeavouring  to  remove  all  the  defeds, 
M  well  as  to  improve  the  advantages,  incident  to  this  mod^ 
of  inquiry.  If  juftice  is  not  done  to  the  entire  fatisfa&ion 
■of  the  people,  in  this  method  of  <iecicling  fa£ls,  in  fpite  ol 
all  encomiums  and  panegyrics  on  trials  at  the  common  law^ 
-they  will  refort  in  fearch  of  that  juftice  to  a^  ^cher  tribunal ": 
though  more  dilatory,  though  more  expenfive,  though  moM 
arbitrary  in  it's  frame  and  conftitution.  If  juftice  is  not  don« 
to  the  crow^  by  the  verdict  -ef  a  jury,  the  neceflities  of  the 
•public  tKvenue  will  call  for  the  ereAioa  of  fummary  tribunals* 
The  principal  defers  fecm  to  be, 

1.  The  want  of  a  -complete  dtfcovcry  ^y  the  oath  of  the 
parties.     This  each  of  them  is  now  entitled  'lo  have,  by 

going  through  the  expence  and  circuity  of  a  court  of  equity,  C  3^^  3 
and  therefore  at  is  fometimes  had  by  cpnfent,  even  in  the 
oourts  of  law.  How  far  fach  a  mode  of  compulfive  examina* 
tion  is  agreeable  to  the  rights  of  manland,  and  ought  to  be 
introduced  in  any  country,  may  be  matter  of  curious  difcuf* 
lion,  but  is  foreign  to  our  prefent  inquiries.  It  has  long 
<»een  introduced  and  eftablifiied  in  our  courts  of  equity,  not 
to  mention  the  civil  law  courts  :  and  it  feems  the  height  o£ 
judicial  abfurdity,  thnt  in  the  fame  caufe,  between  the  fame 
parties,  in  the  examination  of  the  fame  fs^s,  a  difcovery  by 
the  oath  of  the  parties  (hould  be  permitted  on  one  iide  of 
Weftminfter-hall,  and  denied  on  the  other;  or  t'^t  the 
judges  of  one  and  the  fame  court  (hould  be  bound  by  law  to 
reje£i  fuch  a  fpecies  of  evidence,  if  attempted  on  a  trial  at 
bar,  but,  when  fitting  the  next  day  as  a  court  of  equity, 
ihould  be  obliged  to  hear  fuch  examination  read,  and  to  found 
their  decrees  upon  it.  in  ftort,  within  the  fame  country, 
governed  by  the  fame  laws,  fuch  a  mode  of  inquiry  ihould 
be  univerfally  admitted^  or  elfe  univerfally  rcje£ted. 

2.  A  SECOND  defe£l  is  of  a  nature  fomewhat  Cnular  to  the 
^Q: :  tbe  want  pf  a  compulfive  power  for  the  produ&ion  of 
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books  and  papers  belonging  to  the  parties.  In  the  hands  of 
third  perfons  they  can  generally  be  obtained  by  rule  of  court, 
or  by  adding  a  claufe  of  jequifition  to  the  writ  of  fubpoenat 
which  is  then  called  zfuhpoena  duces  tecum.  But,  in  mercan- 
tile tranfadions  efpecially,  the  fight  of  the  party's  own  books 
\%  frequently  decifive :  as,  the  day-book  of  a  trader,  where  the 
tranfatlion  was  recently  entered,  as  really  underftood  at  the 
time  ;  though  fabfequent  events  may  tempt  him  to  give  it  a 
different  colour.  i\nd,  as  this  evidence  may  be  finally 
obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
courfe  of  filing  a  bill  in  equity,  the  want  of  an  original 
power  for  the  fame  purpofes  in  the  courts  of  law  is  liable 
to  the  fame  obfervations  as  were  made  on  the  preceding 
article  (23  J. 

3.  Another  want  is  that  of  powers  to  examine  witneffc« 
abroad,  and  to  receive  their  ilepofitibns  in  writing,  where  the 
L  3«^3  J  witnefles  reHue,  andefpecially  whentlic  caufeof  a£lionarifcs 
in  a  foreign  country.  To  which  may  be  added  the  power  of 
examining  witncflcs  that  are  aged,  or  going  abroad,  upon  in- 
terrogatories de  bene  cjje  ;  to  be  read  in  evidence  if  the  trial 
fliould  be  deferred  till  after  their  death  or  departure,  but 
othcrwife  to  be  tot  illy  fupprcfled.  Both  thefc  are  now  very 
frequently  effeftcd  oy  mutual  confcnt,  if  the  parties  arc  open 
and  candid ;   and  they  may  alfo  be  done  indiredly  at  any 


(23)  Where  one  party  is  in  poflefiion  of  papers  or  any  fpecict 
of  written  evidence  material  to  the  other,  if  notice  is  given  him  to 
produce  them  at  Ihe  trial,  npon  his  rcfufal  copies  of  the^n  will  be 
admitted ;  or  il  no  copy  has  been  made,  any  parol  evidence 
of  their  contents  will  be  received.  The  court  aud  jury  prc- 
fumc  ill  favour  of  fuch  evidence  5  becaufe,  if  it  were  not  agree- 
able to  the  drift  truth,  it  would  be  correded  by  the  produdion 
Af  the  originals.  There  is  no  difference  with  rcfpeft  to  thft 
fpccics  of  evidence  between  criminal  and  civil  cafes.  \  7*- 
R*  201.     I 
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time,  through  the  channel  of  a  court  of  equity :  But  fuch  a 
practice  has  neyer  yet  been  dire£lly  adopted  ^  as  the  rule  of  a 
court  of  law  (24).  Yet  where  the  caufe  of  a£tiofi  arifes  in 
India,  and  a  fuit  is  brought  thereupon  in  any  of  the  king^s 
courts  at  Wellmin(ler»  the  court  may  liTue  a  commiflion  to 
examine  witnefles  upon  the  fpot,  and  tranfmit  the  depoC- 
tions  to  England  '• 

4.  The  adminiftration  of  jufticc  fliould  not  only  bechafte^ 
but  (hould  not  even  be  fufpecled.  A  jury  coming  from  the 
neighbourhood  has  in  fome  refpeds  a  great  advantage ;  but 
is  often  liable  to  ftrong  objeflions :  efpecially  in  fmall  jurif« 
di£tions,  as  in  cities  which  are  counties  of  themfelves,  and 
iiich  where  aOifes  are  but  feldom  holden;  or  where  the 
queftion  in  difpute  has  an  extenfive  local  tendency ;  where  a 
cry  has  been  raifed,  and  the  pai&ons  of  the  multitude  been  in- 
flamed ;  or  where  one  of  the  parties  is  popular,  and  the  other 
a  ftranger  or  obnoxious.  It  is  true  that,  ifa  whole  county  is 
interefted  in  the  queftion  to  be  tried,  the  trial  by  the  rule  o£ 
law  *  muft  be  in  fome  adjoining  county:  but,  as  there  may  be 
a  driCt  intereft  fo  minute  as  not  to  occaGon  any  bias,  fo  there 
may  be  the  ftrongeft  bias  without  any  pecuniary  intereft.  In 
all  thefe  cafes,  to  fummon  a  jury,  labouring  under  local  pre- 
judices, is  laying  a  fnare  for  their  confciences :  and,  though 
they  fhould  have  virtue  and  vigour  of  mind  fufficicnt  to  keep 
them  upright,  the  parties  will  grow  fufpicious,  and  refort 
under  various  pretences  to  another  mode  of  trial.  The  courts 
of  law  will  therefore  in  tranfttoty  aflions  very  often  change  the 
w/Ktf,  or  county  wherein  the  caufe  is  to  be  tried  ^:  but  in  local 
»£tion8,  though  they  fometlmes  do  it  indire£tly  and  by  mutual  [  384  3 

f  See  pigc  754  •  Stra.  1 77. 

■  S;at.  13  Geo.  III.  c.  63.  ^  See  pa^e  294. 


(24)  A  court  can  compel  the  plaintiff  tp  confent  to  Iiavea  wit* 
nefs  going  abroad  examined  upon  interrogatories,  or  to  have  an 
abfent  wltnefs  examined  under  a  commiflion,  by  the  power  the 
judges  have  of  putting  off  the  trial ;  but  they  have  no  control  in 
thefe  inflances  over  the  defendant. 
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confent,  yet  to  tScfk  it  diredly  and  abfolotely,  the  partief 
are  driven  to  a  court  of  equity  ^  where,  upon  making  out  ^ 
proper  cafe,  it  is  done  upon  the  ground  of  being  neceffary  to 
a  fair,  impartial,  and  fatisfaflory  trial  ^• 

The  locality  of  trial  required  by  the  cotnmon  law  feemt 
9  conftquence  of  the  antient  locality  of  jurifdi£lion.  AU  07er 
^he  world,  adions  tranfitory  follow  the  perfon  of  the  de- 
fendant, territorial  fults  muft  be  difcufled  in  the  territoria} 
tribunal.  J  n>ay  fue  a  Frenchman  here  for  a  debt  contra£l«« 
jed  abroad  ;  but  lands  lying  in  France  mu(t  be  fued  forthere| 
and  £ng]i(h  lands  muft  be  fued  for  in  the  kingdom  of  Eng« 
land.  Formerly  they  were  ufually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  (leward  could  fummoa 
no  jurors  but  fuch  as  were  the  tenants  of  the  lord.  When  the 
caufe  was  removed  to  the  hundred  court,  (as  feems  to  have 
been  the  courfe  in  the  Sayon  times ^,)  the  lord  of  the  hundred 
had  a  farther  power,  to  convoke  the  inhabitants  of  different 
viUs  to  form  a  jury ;  obfcrving  probably  always  to  intermix 
among  them  a  dated  number  of  tenants  of  that  manor  where- 
in the  difpute  arofc.  When  afterwards  it  came  to  the  county 
court,  the  great  tribunal  of  Saxon  juftice,  the  (her]6Fhad  wider 
authority,  and  could  impanel  a  jury  from  the  men  of  his  county 
^t  large :  but  was  obliged  (as  a  mark  Qf  the  original  locality 
of  the  paufe)  to  return  a  competent  nuipber  of  hpndredors|- 
omitting  the  inferior  di(lin£lion,  if  indeed  it  ever  exifted.  An4 
when  at  length,  after  the  conqueft,  the  king's  jufticiars  drcuBr 
the  cognizance  of  the  caufe  from  the  county  court,  though 
they  could  have  fummoned  a  jury  from  any  part  of  the  king* 
dom,  yet  they  chofe  to  t^^ke  the  caufe  as  they  found  it,  with 
all  it's  local  appendages ;  triable  by  a  ftated  number  of  hun- 
dredors,  mixed  with  other  freeholders  of  the  county.  Thp 
^tftrio  ion  as  to  hundredors  hath  gradually  worn  away,  and 
at  length  entirely  yani(hed*i  fh^t  of  counties  ftiU  remaini^ 

«  This  among  a  number  i-^f  other  In-  miners  of  the  coaoty  of  D^r^^j,  ji  p* 

fiances,  was  the  cafe  of  ihe  ifluct  di-  1761. 

ic£tcd  by  the  houfe  of  lords  in  the  caufe  '  LL.  Edvf,  Conf,  c.  32.  Wilk.so^. 

keiwten  the  Duke  of  Devoaihlre  and  the  *  Scej>a(.  360* 
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for  many  beneficial  purpofes :  bttt>  as  the  king's  courts  have 
a  jurifdi£iion  co-eztenfive  with  the  kingdom,  there  furely  can 
^e  no  impropriety  in  fometimes  departing  from  the  general 
rule,  when  the  great  ends  of  juftice  warrant  and  require  an 
exception* 

I  HAVE  ventured  to  mark  thefe  defcEts,  that  the  juft  pane* 
gyriC|  which  I  have  given  on  the  trial  by  jury,  might  appear 
to  bcr  the  rcfult  of  fober  reflexion,  and  not  of  enthuGafm  or 
prejudice.  But  (hould  they,  after  all,  continue  unremedied 
and  unfupplied,  dill  (with  aH  it's  imperfedions)  I  truft  tha( 
this  mode  of  decifion  will  be  found  the  beft  criterion,  for  in* 
jreiligatin^  the  tfuth  of  fa£l||  that  was^  eyer  eftablUhed  ix^ 
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'     CHAPTER     TH?    TWENTY-FOURTH. 

OP   JUDGMENT,     and   it's 

INCIDENTS. 


IN  the  prcfent  chapter  we  are  to  conGder  the  tranra£lions 
in  a  caufe,  next  immediately  fubfequent  to  arguing  thq 
demurrer^  or  trial  of  the  iffue. 

If  the  iflue  be  an  iffue  of  fa£i  ;  andj  upon  trial  by  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  for  either  the  plaintiff  or  defendant,  or  fpecially  j  or 
if  the  plaintiff  makes  default,  or  is  nonfuit ;  or  whatever,  in 
(hort,  is  done  fubfequent  to  the  joining  of  iffue  and  awarding 
the  trial,  it  is  entered  on  record,  and  is  called  a  ptjlea  ^.  The 
fubftance  of  which  is,  that  pojlea^  afterguards^  the  faid  plain- 
tiff and  defendant  appeared  by  their  attornies  at  the  place  of 
trial ;  and  a  jury,  being  fworn,  found  fuch  a  verdift }  or, 
that  the  plaintiff  after  the  jury  fworn  made  default,  and  did 
not  profecute  his  fuit ;  or,  as  the  cafe  may.  happen*  This  is 
added  to  the  roll,  which  is  now  returned  to  the  court  from 
which  it  was  fent ;  and  the  hiftory  of  the  caufe,  from  the 
time  it  was  carried  out,  is  thus  continued  by  the  pofiea. 

Next  follows,  (ixthly,  the  judgment  of  the  court  upon 
what  has  previouily  paffed  ;  both  the  matter  of  law  and  mat- 
ter of  fad:  being  now  fully  weighed  and  adjufted.     Judgment 
[387]  may  however  for  certain  caufes  ^tfyfpended^  or  finally  arrefledi 

•  Append.  N«  lU  §  6. 
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for  It  cannot  be  entered  till  the  next  term  after  trial  had,  and 
that  upon  notice  to  the  other  party.  So  that  if  any  defeA  of 
juftice  happened  at  the  trial,  by  furprize,  inadvertence,  or 
mifcondiid,  the  party  may  have  relief  in  the  court  above,  by 
obtaining  a  new  trial  ^  or  if,  notwithftanding  the  iflue  of 
fzGt  be  regularly  decided,  it  appears  that  the  complaint  was 
either  not  a£lionable  in  itfelf,  or  not  made  with  fufHcient 
precifion  and  accuracy,\  the  party  may  fuperfede  it,  by  at* 
reding  or  (laying  the  judgment. 

I.  Causes  of  fufpending.  the  judgment  by  granting  a  nevf 
trials  are  at  prefent  wholly  extrinftcy  arifing  from  matter  fo- 
reign to  or  dehors  the  record.  Of  this  fort  are  want  of  notice 
of  trial  i  or  any  flagrant  milbehaviour  of  the  party  prevailing 
towards  the  jury,  which  may  have  influenced  their  verdiA  ; 
or  any  grofs  miibehaviour  of  the  jury  among  themfelves  \ 
alfo  if  it  appears  by  the  judge's  report,  certified  to  the  court, 
that  the  jury  have  brought  in  a  verdi£l  without  or  contrary 
to  evidence,  fo  that  he  is  reafonably  diflTatisfied  therewith  ^  ; 
or  if  they  have  given  exorbitant  damages^}  or  if  the  judge 
bimfclf  has  mif«>direAed  the  jury,  fo  that  they  found  an  un- 
juftifiable  verdi£l ;  for  thefe,  and  other  reafons  of  the  like 
kind,  it  is  the  pra£lice  of  the  court  to  award  a  nemoy  or  fe« 
cond,  trial.  But  if  two  juries  igree  in  the  fame  or  a  fimilar 
verdi£V,  a  third  trial  is  feldom  awarded  ^ :  for  the  law  will 
not  readily  fuppofe,  that  the  verdi£l  of  any  one  fubfequent 
jury  can  countervail  the  oaths  of  the  two  preceding  ones  (i}« 

■>  Ljiw  of  Mifiprius^  303i4«  '  6  Mod.  la*  Salk.  649. 

(  Comb,  3^7* 


[I )  If  the  verdi6l  gf  the  jury  he  agreeable  to  equity  and  juftice» 
the  court  will  not  grant  a  new  trial,  though  there  may  have  been 
an  error  in  the  admiffiod  of  evidence  or  in  the  dlre^lion  of  the 
judge.     4  T.  R,  468. 

And  It  will  not  be  granted  merely  becaufe  it  has  been  dtfco- 

▼cred  after  the  trial,  that  a  witncfs  examined  was  incompetent. 

1  TfR.  717.     Nor  will  it  be  granted  on  the  ground  of  evidence 

fuppofed  to  have  been  diTcovered  after  the  trial.     And  when  the 

|)1aintiff  recovers  a  verdifl  a^ainil  the  defendant,  the  defendant 

cannot 
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The  exertion  of  thcfc  Tuperintendcnt  powers  of  the  king's 
courts,  in  fetting  aHde  the  verdid  of  a  jury  and  granting  a 
new  trial,  on  account  of  mifbehaviour  in  the  jurors,  is  of  a 
date  extreniely  antient.  There  are  inftances.  in  th^  year 
books  of  the  reigns  of  Edward  III.*,  Henry  IV/,  and  Henry 
VII.  ^,  of  judgments  being  ftaycd  (even  after  atrial  at  bar)  and 
(  3*®  ]new  wrnVd-'s  awarded,  bccaufe  the  jury  had  eatanddrank  with- 
out confent  of  the  judge,  andbecaufe  the  plaintiff  had  privately 

«  24  Edw,  III,  A4.  Bfo.  Atr,  f.  vet'      qm0.  7  5. 
f  II  Hm,  IV,  18.  Bro.  jfhr.  t.  en-      £tt.  i8. 

cannot  become  plamtiff  in  another  a^ion  brought  to  recover  badi 
what  he  was  obliged  to  pay  by  the  former  verdid,  becaufe  he  wa» 
not  prepared  with  his  evidence  at  the  trial,  as  this  would  lead  to 
cndlefs  litigation.  7  T,  R*  269.  But  cxceflive  damages  in  all  cafes, 
except  in  an  a6lion  for  adultery,  are  a  fufficient  ground  to  grant  a 
new  trial.  5  7*.  R.  257.  But  where  a  new  trial  is  granted  upon 
that  ground,  the  court  will  dire^  that  thetformer  vcrdiA  (hall 
iland  as  a  fecurity  for  the  damages  given  on  the  fccond  triaL 

The  court  will  grant  any  number  of  new  trials  in  the  fame 
adion,  if  the  jury  fiod  vcrdifts  contrary  to  the  cftabliAied  law. 

A  new  trial  may  be  granted  on  account  of  th^  mifcoiidud  of  the 
jury,  as  if  they  have  referred  to  chance  to  determine  the  party  for 
whom  the  verdift  was  given.  But  the  courts  will  not  hear  any 
affidavit  of  fuch  conduA  from  the  jury  themfelves.  i  T.  R.  ii« 
It  is  generally  faid,  that  there  cannot  be  a  new  trial  in  penal  adiona 
^nd  criflninal.profecutions,  when  there  is  a  verdldfor  the  defendant. 
The  principle  of  this  being  the  great  fsvour  which  the  law 
Ifacws  to  the  liberty  of  the  fubjef^.  But  the  nile  does  not  extend 
Co  informations  in  the  nature  of  ^  iwarranto;  as  the  objed  of 
thefe  is  now  in  general  to  try  a  right  and  not  to  puniih  an  offence. 
2  7*.  R,  484-  Nor  Joes  i^  extend  to  an  a£lion  upon  a  penal  ftatute, 
in  which  a  verdi6^  is  giyen  for  the  defendant  in  confequence  of  the 
mifdiredlion  of  the  judge.     4  7*.  R.  755. 

In  offences  greater  than  mifdemeanors  a  new  trial  cannot  be 
grantecL  In  mifdemeanors,  if  the  indid:ment  is  againft  feveral, 
and  fome  are  acquitted  and  fome  convi£ied,  the  court  can  grant  a 
pew  trial  againll  thofe  only  who  'are  convidled.  7  7*.  R.  638. 
If  an  iffue  is  dire6led  by  a  court  of  equity,  the  motion  for  a  new 
frial  mufl  be  made  before  that  court. 
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given  a  paper  to  a  jurym;^ n  before  he  was  fworn.  And  apoil 
thefc  the  chief  jufticc,  Glynn,  in  1655,  grounded  the  firft 
precedent  that  is  reported  in  our  books ^  for  granting  a  new 
trial  upon  account  of  excejfive  damages  given  by  the  jury  : 
apprehending  with  reafon,  that  notorious  partiality  in  the 
jpiors  was  a  principal  fpecies  of  mifbehaviour.  A  few  year» 
before,  a  practice  took  rife  in  the  common  pleas'*,  of  grant* 
ing  new  trials  upon  the  mere  certificate  of  the  judge,  (un- 
fortified by  any  report  of  the  evidence),  that  the  verdi£t  had 
pafled  againft  his  opinion;  though  chief  juftice  RoUe  (wha 
allowed  of  new  trials  in  cafe  of  miibchaviour,  furprize,  of 
fraud,  or  if  the  verdid  was  notorioufly  contrary  to  evidence^)r 
refuled  to  adopt  that  prafKce  in  the  court  of  king's-bench. 
And  at  that  time  it  was  clearly  held  for  law  *,  that  whatever 
matter  was  of  force  to  avoid  a  verdi£i,  ought  to  be  returned 
upon  the  poflea^  and  not  merely  fuicmifed  by  the  court ;  left 
pofterity  fliould  wonder  why  a  new  venire  was  awarded,  with- 
cut  any  fufiicient  reafbn  appearing  upon  the  record.  But 
very  early  in  the  reign  of  Charles  the  fecond  new  trials  were 
granted  upon  £^i3VfVj*^;  and  the  former  (Iridnefs  of  the 
courts  of  law,  in  refpe£t  of  new  trials,  having  driven^  many 
parties  into  courts  of  equity  to  be  relieved  from  oppreflive 
verdifts,  they  are  now  more  liberal  in  granting  them  :  the 
maxim  at  prefent  adopted  being  thisy  that  (in  all  caftt  of 
moment)  where  juftice  Is  not  done-  upon  one  trial,  the  in- 
pred  party  is  entitled  CO  another". 

Formerly  the  principal  remedy,  for  rcverfal  of  a  verdi£t 
unduly  given,  was  by  wiit  of  attaint:  of  which  we  ihall  fpeat 
in  the  next  chapter,  and  which  is  at  leaft  as  old  as  the  in^ 
ftitotion  of  the  grand  affiic  by  Henry  II. ',  in  lieu  of  the  Nor- 
man trial  by  batde.    Such  a  fanflion  was  probably  thought 

^  Styl.  46.  6.  1  BrovvnI.  207. 
^  Uid.  11%^  <»  I  Sid.  235.    2LeT.  X40. 

^t  Sid.  435.  St<i\,fraa,  Reg,  310,  ■  4  Burr.  395. 

^rik  tdii,  1657.  **  'Jj>Jt  regali  htfiitutioni  tiegsnttr  «v« 

^'  Cio.   Elis.    6i6»     P^.    32$.  firtu,    (Glaav. /«a.c.  19.) 

^.  ^  neceflarjr,. 
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ncceflarjT)  when,  inftead  of  appealing  to  ProTidence  for  the 
decifion  of  a  dubious  right,  it  was  referred  to  the  oath  of 
fallible  or  perhaps  corrupted  men.  Our  anceftors  faw^  that 
a  jury  might  give  an  erroneous  verdi£l  ^  and,  if  they  did, 
that  it  ought  not  finally  to  conclude  the  queilion  in  the  firit 
inftance :  but  the  remedy,  which  they  provided,  (hews  the 
ignorance  and  ferocity  of  the  times,  and  the  Gmplicity  of  the 
points  then  ufually  litigated  in  the  courts  of  ju(lice»  They 
fnf^pofed  that,  the  law  being  told  to  the  jury  by  the  judge^ 
the  proof  of  iA&  mud  be  always  fo  clear,  that,  if  they  found 
a  wrong  vcrdi£l,  they  muft  be  wilfully  and  corruptly  per» 
jured.  Whereas  a  juror  may  find  a  juft  verdifk  from  un- 
f  ighteous  motives,  which  can  only  be  known  to  the  great 
fearcher  of  hearts  :  and  he  may,  on  the  contrary,  find  aver- 
di£t  very  manifeflly  wrong,  without  any  bad  motive  at  all ; 
from  inexperience  in  bufinefs,  incapacity,  mifapprehenfion» 
inattention  to  clrcumftances,  and  a  thoufand  other  innocent 
caufes.  But  fuch  a  remedy  as  this  laid  the  injured  party  un- 
der an  infuperable  hardfliip,  by  making  a  convidion  of  the 
jurors  for  perjury  the  condition  of  his  redref$» 

The  judges  fawthisv  and  therefore  very  early,  even  upon 
writs  of  aflize,  they  devifed  a  great  variety  of  diftinQions  v 
by  which  an  attaint  might  be  avoided,  and  the  vcrdi£l  fct  to 
rights  in  a  more  temperate  and  difpaflionate  methodi*.  Thuff 
if  excefTive  damages  were  given,  they  were  moderated  by  the 
difcretion  of  the  juftlces  *>.  And  if,  either  in  that,  or  in  any 
other  inftance,  juftiee  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certificate  cfajjizey  which  was  neither  more  nor  Icfs  than  a 

fecond  trial  of  the  fame  caufe  by  the  fame  jury'.  And,  iit 
mixed  or  perfonal  actions,  as  trefpafs  and  the  Irke,  (wherein 
no  attaint  originally  lay,)  if  the  jury  gave  a  wrong  vcrdiflr, 
the  judges  did  not  think  themfelves  warranted  thereby  ta 
pronounce  an  iniquitous  judgment ;  but  amended  it,  if  poC> 
fible,   by  fubfequcnt  inquiries  of  their,  own  ^  and,  if  that 

r  Bnft.  I.  4.  tr,  5.  c»  4.  »"  Uid.  tr.  5,  c,  6.  §  9,  F,  N.  B.  1^. 

^Wid*  tr,  X,  c.  19.  §  8«  s  Ind.  4x5* 

•^  covld 
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could  not  be,  they. referred  it  to.  another  examination '• 
When  afterwards  attaints,  by  feveral  ftatutes,  were  more 
univerfally  extended,  the  judges  frequently,  even  for  the  mif- 
behaviour  of  jurymen,  inftead  of  profecuting  the  writ  of  at- 
taint, awarded  a  fecond  trial :  and  fubfequent  refolutions^ 
for  more  than  a  century  paft,  have  fo  ampGfied  the  benefit  of 
this  remedy,  that  the  attaint  is  now  as  obfelete  as  the  trial  by 
battel  which  it  fucceeded  :  and  we  (hall  probably  fee  the  re- 
vival of  the  one  as  foon  as  the  revival  of  the  other.  And 
here  I  cannot  but  again  admire '  the  wifdom  of  fufFering 
time  to  bring  to  perfedion  new  remedies,  more  eafy  and  be- 
neficial to  the  fubje£l }  which,  by  degrees,  from  the  expe- 
rience and  approbation  of  the  people,  fuperfede  the  necef- 
fity  or  defire  of  ufing  or  continuing  the  old. 

If  every  vcrdift  was  final  in  the  firft  inftance,  it  would 
tend  to  deftroy  this  valuable  method  of  trial,  and  would  drive 
away  all  caufes  of  confequence  to  be  decided  according  to 
the  forms  of  the  imperial  law,  upon  depofitions  in  writ- 
ing ;  which  might  be  reviewed  in  a  courfe  of  appeal.  Caufes 
of  great  importance,  titles  to  land,  and  large  queftions  of 
commercial  property,  come  often  to  be  tried  by  a  jury,merely 
upon  the  general  ifTue ;  where  the  fa£ls  are  complicated  and 
intricate,  the  evidence  oF  great  length  and  variety,  and  fome- 
times  contradi£ling  each  other ;  and  where  the  nature  of  the 
difpute  very  frequently  introduces  nice  queftions  and  fubtil- 
ties  of  law.  Either  party  may  be  furprized  by  a  piece  of 
evidence,  which  (had  he  known  of  it's  produ&ion)  he  could 
have  explained  or  anfwered  ;  or  may  be  puz2led  by  a  legal 
doubt,  which  a  little  recolledion  would  have  folved.  In  the 
hurry  of  a  trial  the  ableft  judge  may  miftake  the  ]aw,andmif- 
dire£l  the  jury :  he  may  not  be  able  fo  to  ftate  and  range  the, 
evidence  as  to  lay  it  clearly  before  them,  nor  to  take  oiF  the 

•  Si  jmretoret  irravtrintf  etjufticiarji  miMtionem.  Si  auttm  JijtuTicare  nefiiant^ 
Jteundum  ttnm  Ji3um  juditlum  fromtn*  rteurrendam  nit  ad  majut  jtuiicium, 
tiavfrinff  ftffamfadufft promnftistionem  j       BraA.  I.  4.  tr,  5.  f.  4,  &  j, 

et  ideojiqui  Mti  dehent  ewitmdiffum,  fed  J  See  pag.  26S«  ^  ^ 

Wud  imtnJan  Untnturftr  dttigenttm  cxa* 

artful 
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srtful  impreffions  which  have  been  madt  on  their  minds  hf 
learned  and  experienced  advocates*  The  jury  are  to  give  their 

r  39'  ]  ^P^^^^^  inftanten  that  is,  before  they  feparate,  eat^  or  drink*' 
And  under  thefe  circumftances  the  moft  intelligent  ami  beft 
intentioned  men  may  bring  in  a  verdid,  which  they  them** 
felves  upon  cool  deliberation  would  wi(h  to  reverfe. 

Next  to  doing  right,  the  great  obje£l  in  the  adminiftra^' 
tion  of  public  juftice  fliould  be  to  give  public  fatisfaCtion*  H 
the  verdi6k  be  liable  to  many  obje£kions  and  doubts  in  the 
opinion  of  his  counfel,  or  even  in  the  opinion  of  by-ftanderst* 
no  party  would  go  away  fatisfied  unlefs  he  had  a  profpe£l  of 
reviewing  it.  Such  doubtv would  with  him  be  decifive :  he 
would  arraign  the  determination  as  manifeftly  'unjuft  ;  and 
abhor  a  tribunal  which  he  imagined  had  done  him  an  injury' 
without  a  poffibility  of  redrefs. 

Gramtimg  anewjtrialy  under  proper  regulations,  curer 
all  th^fe  inconveniences,  and  at  the  fame  time  preferves  entires 
and  renders  perfe6l  that  moft  excellent  method  of  decifion, 
which  is  the  glory  of  the  Englifli  law.  A  new  trial  is  a  re- 
hearing of  the  caufe  before  another  jury  \  but  with  as  little 
prejudice  to  either  party,  as  if  it  had  never  been  heard  before^ 
No  advantage  is  taken  of  the  former  verdi6l  on  the  one  fidcj 
or  the  rule  of  court  for  awarding  fuch  fecond  trial  on  the 
other :  and  the  fubfequent  verdiA,  though  contrary  to  the 
fir  ft,  imports  no  title  of  blame  upon  the  former  jury; 
who,  had  they  pofleflcd  the  fame  lights  and  advantagetf^ 
would  probably  have  altered  their  own  opinion^  The  parties 
come  better  informed,  the  counfel  better  prepared,  the  law  i» 
more  fully  underftood,  the  judge* is  more  mafter  of  the  fub* 
ltd  i  and  nothing  is  now  tried  but  the  real  merits  of  the  cafe* 

A  suFFiciBNT  grcond  muft  however  be  kid  before  the 
court,  to  fatlsfy  them  that  it  is  neceflary  to  juftice  that  the 
caufe  ihould  be  farther  confid»red.  If  the  matter  be  fuch/ 
as  did  not  or  could  not  appear  to  the  judge  who  prefided  af 
mjfi'priiu,  it  is  dirolofed  to  the  court  by  ^davit  •*  if  it  arifeii' 

fromi 


Ch.  24*  Wrongs.  39t 

from  what  paffijd  at  the  trial,  it  is  taken  from  the  judge's 
information  j  who  ufually  makes  a  fpecial  and  minute  report 
of  the  evidence.  Counfel  are  heard  on  both  fides  to  impeach 
or  eftablifli  the  verdift,  and  the  court  give  their  rcafons  at  large  [  392  J 
why  a  new  examination  ought  or  ought  not  to  be  allowed. 
The  true  import  of  the  evidence  is  duly  weighed,  falfe  co- 
lours are  taken  off,  and  all  points  of  law  which  arofe  at  the 
trial  are  upon  full  deliberation  clearly  explained  and  fettled. 

Nor  do  the  courts  lend  too  eafy  an  ear  to  every  application 
for  a  review  of  the  former^  vcrdift.  They  muft  be  fatisfied, 
that  there  are  ftrong  probable  grounds  to  fuppofe  that  the 
merits  have  not  been  fairly  and  fully  difcufled,  and  that  the 
decifion  is  not  agreeable  to  the  juftice  and  truth  of  the  cafe. 
Anew  trial  is  not  granted,  where  the  value  is  too  inconOder- 
able  to  merit  a  fecond  examination.  It  is  pot  granted  upon 
nice  and  formal  obje£llonS|  which  do  not  go  to  the  real  me- 
rits. It  is  not  granted  in  cafes  of  ftrifl  right  ox  fummum  juSf 
where  the  rigorous  exaftion  of  extreme  legal  juftice  is  hardly 
reconcileable  to  confcience.  Nor  is  it  granted  where  the  fcales 
of  evidence  hang  nearly  equal:  that,  which  leans  againft  the 
former  verdi£l^  ought  always  very  ftrongly  to  preponderate. 

In  granting  fuch  farther  trial  (which  is  matter  of  found 
difcretion)  the  court  has  alfo  an  opportunity,  which  it  fcl- 
dom  fails  to  improve,  of  fupplying  thofe  defedls  in  this  mode 
of  trial  which  were  ftated  in  the  preceding  chapter;  by  laying 
the  party  applying  under  all  fuch  equitable  terms,  as  his  an- 
tagonift  ihall  defire  and  mutually  offer  to  comply  with:  fuch 
as  the  difcovery  of  fome  fa£ts  upon  oath  \  the  admiflion  of 
others,  not  intended  to  be  litigated ;  the  produdion  of  deeds> 
books,  and  papers ;  the  examination  of  witnefTes,  infirm  or 
going  beyond,  fea ;  and  the  like.    And  the  delay  and  expenfe 
of  this  proceeding  are  fo  fmall  and  trifling,  that  it  feldom  can 
be  moved  for  to  gain  time  or  to  gratify  humour.  The  motion 
muft  be  made  within  the  firft  four  days  of  .the  next  fucceeding 
term,  within  which  term  it  is  ufually  heard  and  decided. 
And  it  is  worthy  obfcrvation,  how  infinitely  fuperior  to  all 
others  the  trial  by  jury  approves  itfelf,  even  in  the  very  mode 
of  It's  Tcvifion.     In  every  other  country  of  Europe,  and  in 
Vol.  III.  F  f  thofc 
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tbofi:  of  our  own  trtbunals  which  conform  thenifelves  to  the 

C  393  ]  f^o^^^^  ^^  '^^  ^^V^  ^'^>  ^  parties  are  at  liberty^  wheoeYer 
tb^y  pleafei  to  appeal  from  day  to  day  and  from.  oouTt  to 
court  ttpon  qucftiotis  merely  of  fa^  (  which  is  a  perpciliial 
.feiirce  of  obftuiate  chicane,  delay^  and  expenfive  Htigatioa*'. 
.With  ua  no  new  trial  t»  allowedi  unlcfs  there  be  a  manifeft 
miftakci  and  th.e  fubjetl  matter  be  worthy  of  intcrpofition. 
The  party  wIm)  thinks  himfelf  aggrieved,  may  ftill,  if  lie 
pleafesi  have  rf  coarfe  to  his  writ  of  attaint  after  jndgsieot ; 
in  the  coade  of  the  trial  he  may  demttr  to-  the  evidenee, 
6r  tender  a  bill  of  exceptions.  And|  if  the  firft  is  totally  had 
afidei  and  the  other  two  very  feldom  pu^  in  pradice,  it  fs 
becaofe  long  experience  has  (hewn»  that  a  motion  for  a  fe* 
cond  trial  is  the  (faort^ft,  cheapeft^  and  mod  efle£laal  cure 
for  all  imperfe£kions  in  the  verdifi:  whether  they  arife  from 
the  miftakes  of  the  parties  themfclves,  of  their  counfel  or 
Bttornies,  or  even  of  the  judge  or  jury.   . 

2.  Arrests  of  judgment  arife  from  intrlnfc  canfes,  ap- 
pearing upon  the  face  of  the  record.  Of  this  kind  arc,  firft, 
where  the  declaration  varies  totally  from  the  original  writ;*  as 
where  the  writ  is  in  debt  or  detinue,  and  the  plaintiff  declares 
in  an  action  on  the  cafe  for  an  nffum^rt :  for,  the  oxigina] 
writ  out  of  chancery  being  the  foundation  and  wamnt  of  the 
whole  proceedings  i.«  the  common  pleas,  if  the  dedantton 
does  not  purfue  the  nature  of  the  writ,  the  court's  avthomy 
totally  fails.  Alfo,  fecondly,  where  the  verdi^b  materally 
difters  from  the  pleadings  and  ifiue  thereon ;  araf,  iit  an 
action  for  words,  it  is  hid  in  the  declaration  that  the  defend- 

.  ant  faid,  '*  the  plaintifF  ix  a  bankrupt  )'*  and  the  verdtd  finds 
fpecially  that  he  faid,  "the  plaintifi-^L'^/'foabankntptt*'  Or, 
thirdly,  if  the  cafe  laid  in  the  decloracieii  is  not  fafficieot  in 

- :  point  of  law  to  found  an  a£lion  upon..    And  this  is  in  Java- 


»  Not  miny  years  ago  an  appral  was  adaiic)  vm  HtJitf  dettrttteS  In  April 

tou{(bc  10  che  ifMiic  r{  lards  fiom  the  i74<^  t  the  <|i»eaioa  bcan^.onlj  om.  dw 

tourt  of  ien'ton  in  :?V^ilind,  ia  a  caulie  property  in  an  oi,  adjudged  to  be  ci*  »K^ 

between  Napie^  inJ    MacfirUne.      It  v;.lue  cf  three  guineas.'    Ko  pS^iie  or 

was  inAiMted  ift  Md^ch  1 745  ; '  ^i^  M"^  couM  have  made  flttlh  wimitt,  ia 

Xaf(frn»ayLiAierlocutQryordei  sand  fen*  the  cduft  of  lueg^t  beoch  ei 


'  fences  below»  appealed  from  and  reheard      pleas,  have  lafted  a  tenth  of  the  time^  > 
m  ftfytt  the  eottrfe  of  proceedlifs  woteld      haf e  coft  a  tweadeth-pcit  oT  Jie 
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tiable  rule  with  regard  to  af  refts  o!  judgment  upon  matter  of 
law,  **  that  whatever  is  alleged  in  arreft  of  judgment  muft  be 
^  foeh  matter,  as  would  upon  demurrer  hare  been  fufficient 
^  to  cnrertufn  the  a&ion  or  plea/'     As  if,  6n  an  adion  for 
flandcr  in  calling  the  plaintiff  a  Jew,  the  defendant  denies 
the  wcV'dsi  and  iflue  is  joined  thereon ;  now,  if  a  rerdid  be 
found  for  the  plaintiff,  that  the  words  were  a£luall  j  fpoken> 
whereby  the  fa£t  is  eftablifhed,  ftill  the  defendant  may  move 
in  arreft  of  judgment,  that  to  call  a  man  a  Jew  is  not  action- 
able: and,  if  the  court ^be  of  that  opinion,  the  judgment 
fliall  be  arretted,  and  never  entered  for  the  plaintiff.  But  the 
rule  win  not  hold  e  edn^er/o,  '*  that  every  thing  that  may  be 
^  alleged  as  caufe  of  demurrer  will  be  good  in  atveft  of  judg<^ 
^'  ment  :^  for  if  a  declaration  or  plea  omits  to  ftate  fome  par- 
ticular ciTCumftance,  without  proving  df  which,  at  the  trial, 
it  is  impodible  to  fupport  the  adion  ot  defence,  this  omiflion 
fhall  be  aided  by  a  verdi£^.  As  if,  in  an  adion  of  trefpafs,  the 
declaration  doth  not  allege  that  the  trefpafs  was  committed 
on  any  certain  day  ^ ;  or  if  the  defendant  juftifies,  by  prefcrib^ 
ing  for  a  right  of  common  for  his  cattle,  and  does  not  plead 
that  his  cattle  were  levant  and  couchant  on  the  land  ';  though 
either  of  thefe  defers  might  be  good  caufe  to  demur  to  the 
declaration  or  plea^  yet  if  the  adverfe  party  omits  to  take  ad- 
iranta<:e  of  fuch  omilBon  in  due  time^  but  takes  iffue,  and 
has  a  verdift  againft  him,  thefe  exceptions  cannot  after  ver- 
dxA  be  moved  in  arreft  of  judgment.    For  the  verdi£t  afcer- 
tains  thofe  fa£ls,  which  before  from  the  inaccuracy  of  the 
pleadings  might  be  dubious ;  fince  the  law  will  not  {hppofe» 
that  a  jury  tknder  the  infpe£l4on  of  a  judge  would  find  a  ver« 
4i^  for  the  plaintiff  or  defendant,  unlefs  he  had  proved  thofe 
circumftances,  without  which  his  general  allegation  is  defec-* 
.  tive  t.    Exceptions  therefore,  that  are  moved  in  arreft  of 
judgment)  muft  be  much  more  material  and  glaring  than 
fuch  as  will  maintain  a  demurrer  t  or,  in  other  words,  many 
ihaccuracies  and  omifllotis,  which  would  be  fatal,  if  earlf 
obferved,arc  cured  by  a  fubfequent  verdi£i|  and  not  fuffered, 
{» the  laft  ftage  of  a  caufe^  to  unravel  ttix  wl^ole  proceedings. 

y  CksIu  |S9«  >  Cn^  Jm.  44.  f  %  M«d.  afs. 
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But  if  the  thing  omitted  be  cflTential  to  the  afllon  or  de- 
fence, as  if  the  plaintiff  does  not  merely  (late  his  title  in  a 
defective  manner,  but  fets  forth  a  title  that  is  totally  defec* 
tive  in  itfelf  f,  or  if  to  an  aAion  of  debt  the  defendant  pleads 
not  guilty  inftead  of  mV  debet  ^^  thcfc  cannot  be  cured  by  a 
▼erdick  for  the  plaintlflT  in  the  (irft  cafe,  or  for  the  defend- 
ant  in  the  fecond. 

If,  by  the  mrfcondnd  or  inadvertence  of  the  pleaders,  the 
tflue  be  joined  on  a  fa£t  totally  immaterial,  or  infuiEcient  to 
determine  the  right,  fe  that  the  court  upon  the  finding  can- 
not know  for  whom  judgment  ought  to  be  given  ;  as  if,  in  an 
a£lion  on  the  cafe  in  affum^tt  again  (I  an  executor,  he  pleads 
that  he  himfelf  (inftead  of  the  teftator)  made  no  fuch  pro- 
mife  ^ :  or  if,  in  an  a^ion  of  debt  on  bond  conditioned  to  pay 
money  on  or  hefon  a  certain  day,  the  defendant  pleads  pay- 
ment on  the  day '  \  (which  ifToe,  if  found  for  the  plainti  (T,  would 
be  inconclufiye,  as  the  money  might  have  been  paid  before; )  in 
thefe  cafes  the  court  will  after  rerdi£t  award  a  repleader^  quod 
partes  replacitent :  unlefs  it  appears  from  the  whole  record 
tliat  nothing  material  can  poflibly  be  pleaded  in  any  fhape 
wbatfoeyer,  and  then  a  repleader  would  be  fruitlefs**.  And, 
whenever  a  repleader  is  granted,  the  pleadings  muft  begin  de 
novo  at  that  ftage  of  them,  whether  it  be  the  plea,  replica- 
tion, or  rejoinder,  £5*r.  wherein  there  appears  to  have  been 
tlie  firft  defefl,  or  deviation  from  the  regular  courfe  *. 

If  judgment  is  not  by  fome  of  thefe  means  arretted  within 
the  fhft  four  days  of  the  next  term  after  the  trial,  it  is  then  to 
be  entered  on  the  roll  or  record  (2).  Judgmenu  arc  the  fcn- 

'Salk.  36$.  «Stra«994. 

•  Cro.  En».  77s.  *4  Bivr.  301,  30a. 

"•  £  Ventr.  196.   *  '  Raym.  458.     Salk.  579. 


(2)  A  motion  m  arrcft  of  judgment  may  be  made  at  any  time 
before  judgment  is  aftually  entered  up,  *  Doug,  746*  Where 
judgment  is  arrellcd  each  party  pays  his  own  cofts.  Cowp.  407. 

If  a  verdidi  U  taken  generally  with  entire  damages,  judgment 
may  be  arrelled  ff  any  one  count  in  the  declaration  is  bad  ;  but  if 
there  is  st general  vcrdidl  of  guilty  upon  an  indi6iment  confiding^  of 
fcvefal  counts^  and  any  one  count  is  good,  thai  is  held  to  be 
tufiBcIent.    Doug.'JiQ* 

fence 
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tence  of  the  law,  pronounced  by  the  court  upon  the  matter 

contained  in  the  record  ;  and  are  of  four  forts.   Firil,  where 

the  fa£U  are  confeifed  by  the  parties,  and  the  law  determined 

by  the  court ;  as  in  cafe  of  judgment  upon  demurrer :  fecond- 

ly,  where  the  law  is  admitted  by  the  parties,  and  the  h(\s 

difputed;  as  in  cafe  of  judgment  on  a  verdifl:  thirdly,  where 

both  the  fa£l  and  the  law  arifing  thereon  are  admitted  by  the  [  396  ] 

defendant ;  which  is  the  cafe  of  judgments  by  c^nfejfion  or 

default :  or,  laftly,  where  the  plaintiff  is  convinced  that  either 

facl  or  law,   or  both,  are  infufficient  to  fupport  his  adion^ 

and  therefore  ab  andons  or  withdraws  his  profecution  \  which 

is  the  cafe  in  judgments  upon  a  noufuit  or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  fentence,  but  the  de- 
termination and  fentence  of  the  law.  It  is  the  concludon 
that  naturally  and  regularly  follows  from  the  premifes  of  law 
and  fafl,  which  (land  thus :  againd  him,  who  hath  rode 
over  my  corn,  I  may  recover  damages  by  law  \  but  A.  hath 
rode  over  my  corn ;  therefore  I  (hall  recover  damages  againft 
A.  If  the  major  propofition  be  denied,  this  is  a  dei^iurrer  in 
law :  if  the  minor,  it  is  then  an  ifTue  of  fa£l :  but  if  both 
be  confeifed  (or  determined)  to  be  right,  the  conclunon  or  .  . 
judgment  of  the  court  cannot  but  follow.  Which  judgment 
or  conclttfion  depends  not  therefore  on  the  arbitrary  caprice 
of  the  judge^  but  on  the  fettled  and  invariable  principles  of 
juftice.  The  judgment,  in  fhort,  is  the  remedy  prefcribed 
by  law  for  the  redrefs  of  injuries;  and  the  fuit  or  adioa  is 
the  vehicle  or  means  of  adminiftering  it.  What  that  remedy 
may  be,  is  indeed  the  refult  of  deliberation  and  (ludy  to  point 
out,  and  therefore  the  (lile  of  the  judgment  is,  not  that  it  is 
decreed  or  refolved  by  the  court,  for  then  the  judgment 
might  appear  to  be  their  own:  but,  "  it  is  confidered,"  con^ 
ftderatum  eft  per  curiam,  that  the  plaintiff  do  recover  his  d-i- 
mages,  his  debt,  his  poficiGon,  and  the  like :  which  implies 
that  the  judgment  is  none  of  their  ovm  9  but  the  a£t  of  law, 
pronounced  and  declared  by  the  cpurt,  after  due  deliberation 
and  inquiry. 

F  f  3  Al-i, 
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All  thefc  fpe cics  of  jucl|;ments  are  either  interhcuUrj  of 
finaU  Interlocuhry  ]\i6^mcuts  arc  fuch  as  ate  given  in  the 
middle  of  a  c^\x(c^  upon  ibme  plea,  proceeding,  or  defaultj 
which  Uonly  intermediate,  and  does  not  finally  determine  of 
complete  the  fuit*  Of  this  nature  are  all  judgments  for  the 
plaintiff  upon  jdeas  in  abatement  of  the  fuit  or  a£tion:  in 
C  397  ]  which  it  is  confidcred  by  the  court,  that  the  defendant  do 
anfwer  over,  refpondeat  oufter;  that  is,  put  in  a  more  fub- 
ftantial  plea  ^  It  is  cafy  to  obferve,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory  \  for  there  are 
afterwards  farther  proceedings  to.  \^^  had,  when  the  defend* 
ant  hath  put  in  a  better  anfwcr. 

But  the  interlocutory  judgments,  moft  ufually  fpoken  of, 
f  re  thofe  incomplete  judgments,  whereby  the  right  of  the 
plaintiflF  it  indeed  eftablifhed,  but  the  quantum  of  damages 
fuilained  by  him  is  not  afcertaineds  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury.  As  by 
the  old  Gothic  conflitution  the  caufe  was  not  completely, 
finiflied,  till  the  rurnhda  or  jurors  were  called  in  <^  ad  fxecuth^. 
*<  fiim  dicnUrumjudiciiy  ad  acflimat:onem  pretiiy  damni^  l^cri^ 
«( tsc*"  This  can  only  happen  where  Uie  piaiatiff  recovers; 
for,  when  judgment  is  given  for  the  defendant,  it  is  alwayf 
complete  as  well  as  final.  And  this  happens,  in  the  firft 
jdacc,  where  the  defendant  futfers  judgment  to  go  agamft 
him  by  default,  or  nihil didt ;  as  if  he  puts  in  no  plea  at  all 
to  the  plaintill'S  declaration:  by  confeffion  or  cognovit  oBio* 
f/entf  where  he  acknowleges  the  ptaintifF's  demand  to  be  jnd: 
9r  by  nonfum  infortnatus^  when  the  defendant's  attorney  de- 
clares he  has  no  inftrudlions  to  fay  any  thing  in  anfwcr  to  the 
plaintiff,  or  in  defence  of  his  client :  which  is  a  fpecies  or 
judgment  by  default.  If  thefe,  or  any  of  them,  happen  in 
a^Qions  where  the  fpecific  thing  foed  for  is  recovered,  as  ia 
»£lions  of  debt  for  a  fum  certain,  the  judgment  u  abfohitelf 
complete.  And  therefore  it  is  very  ufuat,  in  order  toftrengthea 
1  creditor's  fecurity,  for  the  debtor  to  execute  a  warrant  of 
attorney  tofome  attorney  nan^ed  by  the  creditor,  empowering 
him  to  confefs  a  judgment  by  either  of  the  ways  juft  now  men* 

f  ^  Sanad.  30.  %  $titrDbook,  4t}ur$  G^b.  L  x.  e.  4. 

tioned 


tioged  (by  nihil  dicitj,<$gn^it  aBionem^  otnonfum  informatus J^ 

in  2(0  ,a£tion  pf  debt  to  be  brought  bj  the  creditor  agaitiftthc 

debtor  (or. the  fpecific  fum  due :  which  Judgment,  .vhcn  con- 

fefled«  is  abfolutely  complete  and  binding (3);  provided, the 

fao^q  (as  is  alfo  required  in  all  other  judgments)  be  regularly 

docquetud^  that  is,  ab(lra£led  and  entered  in  a  book,  accord* 

ing  to  the  dircdions  of  ftatute  4  &  5  W.  &  M.  c.  20.     But,  f  J98  ] 

where  damages  are  to  be  recovered,  a  jury  mufl  be  called  in 

to  afTefs  them }  unlefs  the  defendant^  to  fave  charges^  will 

confefs  the  whole  damages  laid  in  the  declaration :  otherwife 

the  entry  of  the  judgment  is,  **  that  tlie  plaintiff  ought  to  re-. 

'*  cover  his  damages,  (indefinitely,)  but  becaufe  the  court 

*^  know  not  what  damages  the  faid  plahitifF  hath  fuftained,, 

*'  therefore  the  .flieriff  is  commanded,  that  by  the  oaths  of 

*<  twelve  honeft  and  lawful  men  he  inquire  into  the  faid  da- 

*'  mages,  and  return  fuch  inquifition  into  court.*'    This  pro« 


(3)  The  perfon  to  whom  this  warrant  of  attorney  is  given  has 
aU  the  benefit  of  a  judgment  and  execution  againil  the  debtor's 
perfon  and  property,  without  being  delayed  by  any  intermediate 
procefs,  as  in  tiie  cafe  of  a  regular  fuit.  It  is  frequently  given^by 
a  perfon  arrefted  upon  condition  of  bis  difcharge,  and  that  longer 
time  fhall  be  allowed  him  for  the  payment  of  the  debt,  or  that- 
fome  other  iadulgence  fliall  be  fhewn  hjlm.  But  to  prevent  perfons 
in  thi&fituation  from  being  iro^>fed  upon,  no  warrant  of  attorney  to 
cooielis  a  judgment,  given  by  a  perfon  arretted  upon  mefne  procefs,, 
fhall  be  of  any  force,  unlefs  fome  attorney  be  prefent  on  behalf,  of, 
the  perfon  in  cuftody,  who  (hall  explain  the  nature  of  the  warrant, 
and  fubfcribe  his  name  as  a  witneDs  to  it.  i  Cromp,  Prac,  3 1 6. 

If  a  warrant  of  attorney  to  confefs  a  judgment  is  given  uncon- 
ditionally, or  without  delay  of  execution,  judgment  may  be  figned' 
and  execution  may  be  taken  oujt  up«9  the  fame  day  it  is  giVn  ;• 
and  thus  a  debtor  may  give  one  creditor  a  prsfcreace  to*  anotbcr, 
who  has  obtained  judgment  after  a  long  litigation.  5  T*  R-  255. 

But  if  jodgment  h  not  entered  within  a  ycar>  ^he  plaintiff  nmtt 
move  tlie  <Spurt  for  leave  to  enter  up  judgiyient  upon  an  affidavit,, 
flatingfthat  the  warrant,  l^as  been  duly  ex^cute^,  that  vhe  debt^is 
ttnfatiafied,  and  that  the*  party  w%s.  liviqg  9.  fhort  time.j}cfore.. 
I  Cromf.  Prof.  316. 
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ccfs  IS  called  a  writ  of  inquiry  :  in  the  execution  of  which  the 
fherifT  fits  as  judge,  and  tries  by  a  jury,  fubje^i  to  nearly  the 
fame  law  and  conditions  as  the  trial  by  jury  at  nrfipriufy  what 
damages  the  plaintifF  hath  really  fudained ;  and  when  their 
verdi£l  is  given,  which  ^uft  TiiTcfs  /ome  damages,  the  (heriff' 
returns  the  inquiCtlon,  which  is  entered  upon  the  roll  in 
manner  of  a  po^ea  ;  and  thereupon  it  is  confidered,  that  the 
plaintifFdo  recover  the  exaA  fum  of  the  damages  fo  aflefied. 
In  like  manner,  when  a  demurrer  is  determined  for  the  plaintiflF 
upon  an  a£iion  wherein  damages  are  recovered,  the  judgment 
is  alfo  incomplete,  without  the  aid  of  a  writ  of  inquiry  (4). 

Final  judgments  are  fuch  as  at  once  put  an  end  to  the 
aflion,  by  declaring  that  the  plaintiff  has  either  entitled 
himfelf,  or  has  not,  to  recover  the  remedy  he  fues  for.  la 
which  cafe,  if  the  judgment  be  for  the  plaintifF,  it  is  alfo  con- 
sidered that  the  defendant  be  either  amerced,  for  his  wilful 

delay  of  judice  in  not  immediately  obeying  the  king's  writ 

—  -  --  - 

(4)  It  has  been  faid,  by  C.  J.  Wilmot,  that  **  this  is  an  in- 
**  queft  of  office  to  inform  the  confciencc  of  the  court,  who,  if  they 
<*  pleafe,  may  thcmfelves  affefs  the  damages."  3  Wilf.  62. 
Hence  a  pra6lice  is  now  e(lablt(hed  in  the  courts  of  king's  bench 
and  common  pleas,  in  anions  where  judgment  is  recovered  by  de- 
fault upon  a  bill  of  exchange  or  a  promiffory  note,  to  refer  it  to  the 
mafter  or  prothonotar}'  to  afcertain  v/hat  is  due  for  principal, 
intered,  and  colls,  whofc  report  fiiperfcdcs  the  neceflicyof  a  writ 
of  inquiry,  4  7*.  /?.  275.  ^.  J?/.  541.  But  this  pradlice  is  not 
yet  adopted  by  the  court  of  exchequer.  1  jtnfl.  249.  In  cafes 
of  difficulty  and  importance,  the  court  will  give  leave  to  have  the 
writ  of  inquiry  executed  before  a  judge  at  fittings  or  ntfi  pHui ; 
and  then  the  judge  afts  only  as  an  affiftant  to  the  fheriff.  The 
number  of  tlic  jurors  fworn  upon  this  inqueft  need  not  be  confined 
to  twelve  ;  for  when  a  writ  of  inquiry  was  executed  at  the  bar  of 
the  court  of  king's  bench,  in  an  a6lion  of /eandalum  magnaium^ 
brought  by  the  duke  of  York,  (afterwards  James  the  fecondy) 
againftTitus  Oates,  who  had  called  him  a  traitor;  fiftcea  were  fwom 
upon  the  jury,  who  gave  all  the  damages  laid  in  the  declaration^ 
«t;is.  100,000/.  In  that  cafe  the  fheriiTs  of  Mtddlefex  fat  in  court^ 
covered,  at  the  table  below  the  judges.    3  St*  Tr.  987. 
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by  renderlog  the  plaintiff  hia  due  ^ ;  or  be  talcen  up,  captatur^ 
till  he  pay8  a  fine  to  the  king  for  the  public  mifdemefnor  which 
28  coupled  with  the  prirate  injury,  in  all  cafes  of  force ',  of 
falihood  in  denying  his  own  deed  ^  or  unjuftly  claiming  pro- 
perty in  replevin,  or  of  contempt  by  difobeying  the  corn* 
mand  of  the  king's  writ  .or  the  e^cprefs  prohibition  of  any  (la- 
tute^  But  now>  in  cafe  of  trefpafs,  eje£tment,  aflault,  and 
falfe  imprifonmenty  it  is  provided  by  the  ftatute  ^Zc6  W.  & 
M.  c.  12.  that  no  writ  of  capias  (hall  iflue  for  this  fine,  nor  [  ^^  J 
any  fine  be  paid;  but  the  plaintiff  (hall  pay  6/.  8 J.  to  the 
proper  officer,  and  be  allowed  it  againft  the  defendant  among 
his  other  cods.  And  therefore  upon  fuch  judgments  in  the 
comoaon  pleas  they  ufed  to  enter  that  the  fine  was  remitted^ 
and  now  in  both  courts  they  take  no  notice  of  any  fine  or 
capias  at  all  "•  But  if  judgment  be  for  the  defendant,  thea 
in  cafe  of  fraud  and  deceit  to  the  court,  or  malicious  or  vex* 
atious  fuits,  the  plaintiff  may  alfo  be  fined  ^  \  but  in  mod 
cafes  it  is  only  confidered,  that  he  and  his  pledges  of  profe- 
cuting  be  (nominally)  amerced  for  his  falfe  claim,  pro  fal/i  , 

clamore  fuo^  and  that  the  defendant  may  go  thereof  without 
a  day,  eat  inde  Jine  <iie^  that  is,  without  any  farther  continu* 
ance  or  adjournment ;  the  king's  writ,  commanding  his  at« 
tendance,  being  now  fully  fatisfiedy  and  his  innocence  pub- 
licly cleared  \ 

Thus  much  for  judgments  $  to  which  cods  are  a  neceflary 
appendage;  it  being  now  as  well  the  maxim  of  ours  as  of  the 
civil  Jaw,  that  **  viSius  viEfori  in  expenjis  condemnandus  tfl  ^  .-'* 
though  the  common  law  did  not  profefledly  allow  any,  the 
amercement  of  the  vanquilhed  party  being  his  only  punlflv* 
Inent.  The  firtt  ftatute  which  gave  cods,  eo  nomine^  to  the 
demandant  in  a  real  a£tion  was  the  ftatute  of  Gloucefter 

*>  %  Rep.  40.  6 1.  'S  Rep.  66. 

'  8  Rep.  59.    II  Rep.  4^.     5  Mod.  ">  S«lk.  54.    Carth.  390. 

^85.    See  append.  No  I[.  §  4.  "8  Rep.  59,  So. 

k  F.  N.  B.  121.    Co.  Litt.  131.  ^  Appendix,  No  III.  §  6* 

8  Rep.  60.     t  Roll.  Abr.  jtig.    Llll.  '  Cm/.  3.  i,  13, 
Kntr.  '379.  C4B.  £t/»  4  Aon,  r#r.  430^ 

6£dw» 
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d£Ar;  L  e.  i.  irs  did  th^natuce  dfMarlbfUge  57Hcn.lQr , 
€^•6*  to  die  defcndaot  rn^MK  fHirtioular  cafc^  YQlachre  to  ward-^ 
Unp  m  chivakyi^  though  4n  reality  eofte  w^re  alwajpscoiA'^ 
4erej  aird  inckufed  in  the  ^*ani§4m  of  damages^  in  ibch  a£tioQ»  • 
wktfB  daii»gc».lire  gi?en;  »nd  even  now^  c<As^.  fov  ihe 
yhintiff  are  alwa^.cnjtercd  on  the  roK  a»  increafeof  damages  - 
by  the  court  ^  But^  bcxaofe  thofe  ^kiilage»  vers  frequently 
kiadequate  t<rtfae]»Iamtiff*9  expenfesy  the  ftatote  €>f  Glouceto 
ordcta  cofts  to  be  dfo  added  ;  and  fattber  ^t&iif  that  the 
fame  role  fliafl  hoM  place  in  aU  cafes'  where  the  partj  iato  re n 
cvver  damages*  And  therefere  in  foch  adions  where  tx>  da- 
mages MTtre  their  recoverable  (as  in  quarrimpeJitf  in  which  da- 
t  ¥^  J.ms^swere  not  given  till  the  ftatute  of  Wcftm.  2«  13  £dw*I.) 
BO  cofts  are  now  allowed 'i  unlefs  they  have  been  expielily 
^ven  by  feme  fiiMequent  ftat«te»  The  ftatute  3  Hen.  VII* 
€•  r  o«  war  the  firft  which  allowed  any  coils  on  a  writ  of  error. 
B«C  no  cofts  were  allowed  the  defen(bmt  in  any  fhape,  till  tbe 
Sj^ntBS  3^3  Kcr>r  VIIL  e.  rj,  4  Jac.  I.  c.  3.  9  &  9  W.IIL 
V  c*  ri.  4  &r  5  Anir.  e.  r6.  which  very  equitably  gave  the 
defendantt  if  he  prevatled^  the  fame  cofts  as  the  plaintilF 
woirld  have  bad,  in  cafe  he  had  recovertd.  Thefe  cofts  oa 
both  iides  are  tsnced  and  moderated  by  the  protboD6t2ry» 
cr  ether  proper  oiEcer  of  the  court. 

The  king  fand  anyjierfon  fuing  to  his  ufe ')  (hall  ncitJicr 
|iay  nor  receive  cofts  \  for,  befides  that  he  is  not  indcvdt^d 
ondcr  the  general  words  of.  thefe  ftatute^,  as  it  is  his  prerogar 
five  not  to  gay  them  to  a  fubje£iy  fo  it  is  beoeadt  his  dignity 
ti»  rcceife  them.  And  it  feems  reafonable  to  fuppofe,  thai 
the  queen-confort  participates  of  the  fame  privilege  ^  ibr, 
iff  tdians  brought  by  her,  (he  was  not  at  the  common  tow 
ebtiged  to  find  pledges  of  profecntion,  nor  could  be  amerced 
'  in  cafe  ther6  was  judgment  againft  lier  ^  In  two  other  cafes 
am  exemption  alfo  lies  from  paying  cofts..  Executors  and  ad^ 
miniftrators,  when  fuing  in  ^  right  of  the  deoeafedt  ftall  pay 

«  Append.  N»  II.  ^  4.    >.— ^s^       •  Strt,  %^  Hsn.  Y III.  c.  $• 
'  10  I^cf ,  J16,  /^r^}\   '  f-  ^'  ^•  "I.  Co.  Utt  13J. 

none: 
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lione^:  for  the  ftatute  isHeiuVin*^.  tg.  doth  not  give^ 
cofts  to  defendants,  onlefs  wheve  the  aSHon  fiippoieth  the 
contrad  to  be  made  with,  or  the  wrong  to  be  done  to,  the 
plaintiff  himfelf  (5),  And  panpers,  that  is;  fhch  as  will  fweaf 
themfehes  not  worth  five  pounds,  ate,  by  ftatute  11  Hen« 
VILc*  ia«  to  hate  original  writs  Ttnd  futpoefras  gratis,  and 
cotinfel  and  attorney  affigoed  them  without  fee }  and  are  ex* 
.cufed  from  paying  cofts  when  plaintifisj  bytheftatare  13  Hea 
VIII.  e.  1 5*  but  ihall  fufltr  other  punifliment  at  the  difcretioii 
of  the  judges.  And  it  was  formerly  ufual  €0  give  fuch  pau- 
pers, if  nonfuited,  their  eleflion  neither  to  be  whipped  or  pay 
their  cofts^  :  though  that  pradice  id  now  difufed  %  Itfeems 
hovi'ever  agreed,  that  a  pauper  may  recover  cofts,  though  [  J^i  J 
he  pays  none  ^  for  th^  counfel  and  clerks  are  bound  to  gi?e 
th.eir  labour  to  iim^  but  not  to  his  antagonifts  ^.  To  prevent 
^Ifo  trifling  and  malicious  a^liotls,  for  words,  for  aflault  and 
battery,  and  for  trefpafs,  it  is  enabled  by  ftatutes  43  £lis« 
c.  6.  (6),  21  Jac.  I.  c.  i6>  and  22  2c  23  Car.IL  c.p.  $  I3tf« 

•*  Cro.  Jic.  219.     I  Vent.  91.  *  Sftlk.  $o$. 

^  1  Sid.  26 z.     7  Mod.  114.  7  t  Equ.  Caf  ibr.  225. 

(5)  If  executors  fue  as  executors  for  money  paid  to  their  u(e 
after  the  teftator^s  death,  they  (hall  pay  cofts.  5  T.  R.  234.  Wheu 
executors  and  adminiftrators  are  defendants,  they  pay  cofts,  like 
other  perfons.  a  Cromp.  Prac.  476.  Or  wherever  the  caufe  of 
a£Uon  arifes  in  the  time  of  the  executor,  as  the  converGon  in  the 
cafe  of  trover,  the  executor  fhali  pay  cofts,  becaufe  it  is  not  ne» 
ceflary  to  bringthe  a6tioa  in  the  chara&er  of  executor.  7  T.R. 
358.  S»  an  executor  or  adminiftrator  is  liabk  to  pay  the  oofts  cf 
a' nonpros.   6  T.  R.  654. 

(6)  The  43  EIiz.  c.  6.  enads,  that  where  the  plaintiff  in  any 
perfonal  ajftion,  except  for  any  title  or  intcreft  in  lands,  or  for* 
battery,  recovers  le&  than  40/.  he  ihall  have  so  more  oofts  than  da* 
mages,  if  the  Judge  certifies  that  the  debt  or  damages  were  under ' 
4ar.  But  if  the  Jpdge  does  not  grant  fuch  a  certificate  to  the 
^fendanty  the  platntiff*  recovers  full  cofts.  AAions  of  trefpafs  vi  a 
armut  as  for  beating  a  dog,  are  within  the  ftatute.  3  T.  R,  38. 
^be^4sertificsu  under  this  ftatute  may  be  gnuited  after  the  triaL 
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that,  where  the  jury  who  try  any  of  thefe  a£iions  (hall  give 
lefs  damages  than  40  /•  the  plaintiff  (hall  be  allowed  no  more 
cods  than  damages,  unlefs  the  judge  before  whom  ^he  caufe 
is  tried  {hall  certify  under  his  hand  on  the  back  of  the  re- 
cordf  that  an  adual  battery  (and  not  an  aflault  only)  wa$ 
proved,  or  that  in  trefpafs  the  freehold  or  title  of  the  land 
came  chiefly  in  queflion.  Alfo  by  ftatute  4  &  5  W.  &  M, 
c«  23.  and  8  &  9  W.  IIL  c.  11.  if  the  trefpafs  were  com- 
mitted in  hunting  or  fporting  by  an  inferior  tradefroan,  or  if 
it  appear  to  be  wilfully  and  malicioufly  committed,  the 
plaintifFfliall  have  full  co(ls%  though  his  damages  asaflfefled 
by  the  jury  amount  to  lefs  than  40/. 

« 

hjfri£.Yi  judgment  is  entered,  execution  ^ffWl  immediately fol- 
]0W|  unlefs  the  party  condemned  thinks  himfelf  unjuftly  ag- 
l^iieved  by  any  of  thefe  proceedings ;  and  then  he  has  his  re- 
medy to  reverfe  them  by  feveral  writs  in  the  nature  of  appeals, 
which  we  (hall  confider  in  the  fucceeding  chapter. 

*  See  pag.  Ii4y  215. 

This  certificate  is  to  reftrain  the  cods  ;  but  a  certificate  under 
t!ie  22  Zc  23*Car.  TIT  c'.  9;"i8  given  in  favour  of  the  plaintiff  to  ex- 
tend them  from  a  fum  under  40^.  to  full  cofts.  If  the  defendant 
jnftifies  the  battery,-  the  plaintiff  (hall  have  full  cofts  without  the 
judge's  oertificate,  though  the  damages  are  under  40/. ;  for  it  is 
held  the  admiflion  of  the  defendant  precludes  the  oecelfity  of  the 
certificate*  But  a  juftifkation  of  the  alfault  ooly  will  not  be  fuf- 
ficient  for  this  purpoie  ;  for  the  judge  muft  certify  an  adual  bat- 
tery. 3  T.  R.  391.  This  certificate  muft  be  gosnted  at  the  trial* 
2  Cromp.  Pracn  455. 

In  declarations  for  affault  and  battery,  there  is  fouietiiues  a  count 
for  tearing  the  plaintiff's  cloaths ;  and  if  this  Is  fUted  as  a  fub- 
flantive  injury,  and  the  jury  find  it  to  have  been  fuch,  and  not  to 
have  happened  in  confcquence  of  the  beating,  the  plaintiifwill  be 
entitled  to  full  cofts  {iT*R.  656.) ;  unlefs  the  judge  fhould  affifl 
the  defendant  under  the  43  £liz.  c.  6.  So  in  a  trefpafs  upon  land, 
the  carrying  away  or  ajportavit  of  any  independent  perfonal  pro- 
perty will  entitle  the  pkiintifi'  to  full  cofts,  ynkfs  the  afportation, 
as  by  digging  and  carr)-ing  away  turves,  is  a  mode  or  qualification 
of  Jthe  trefpafs  upon  th^  land.     Doug, 'jio. 


Ch.  15.  W  R  o  H  o  s,  i^%. 


CHAPTER  THI    TWENTY-FIFTH. 

X)F   PR  O  C  E  E  D  IN  G  S,    in   thi 

NATURE     OF     APPEALS. 


PROCEEDINGS,  in  the  nature  of  appeals  from  the 
proceedings  of  the  king's  courts  of  law,  are  oF  varioiis 
kinds :  according  to  the  fubjicA  matter  in  which  thej  are 
coticoroed.    They  are  principally  four. 

« 
L  A  WRIT  of  attaint :  which  lieth  to  inquire  whether  a 

jury  of  twelve  men  gave  a  falfe  verdi£k*;  that  fo  the  judg- 
ment fbilowiog  thereupon  may  be  rcvQrfed ;  and  this  muft 
bo  brought  in  the  lifetime  of  him  for  whom  the  verdiift  was 
given,  and  of  two  at  leaft  of  the  jurors  who  gave  it/  This 
lay  at  the  Common  law,  only  upon  writs  of  a/^/es  and 
feems  to  have  been  co-eval  with  that  inftitution  by  ]dhg 
Henry  11.  at  the  inftance  of  his  chief  juftice  Glanvil:  being 
probably  meant  as  a  check  upon  the  vaft  power  then  repofed 
in  the  recognitors  of  aOife,  of  finding  a  verdidl  according  to 
their  own  perfonal  knowlege,  without  the  examination  of 
witnefies.  And  even  here  it  extended  no  farther  than  to  fuch 
inftances,  where  the  ifiue  was  joined  upon  the  very  point  of  >  aq^  } 
ailife  (the  heirQiip,  difTeifin,  (f'r.),  and  not  on  any  collateral 
matter -I  as  viUenage,  baftardy,  or  any  other  difputed  fa£l. 
In  thefe  cafes  the  a^/e  was  faid  to  be  turned  into  an  inquefl  or 
jury^  (ajjifa  vertitur  injuratawj)  or  that  the  affife  fliould  be 
\^  tal^en  in  m^dum  juratae  </  n»n  in  modum  ajfifaei  that  if,:  that 

•    •*F5nch.  L.  484, 

*  the 
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Ac  iCoe  HioqM  be  tried  by  t  common  jtxry  or  tnqneft,  and 
not  by  fecognitors  of  affife^ :  and  then  I  apprehend  that  no 
attaint  lay  againft  the  tnqueft  or  jury  that  determmed  fuch 
collateral  iflue^«.    Neither  do  I  find  apy  mention  made  by 
#iir  ancient  writers,  of  fuch  a  procefs  obtaining  after  the  trial 
by  ioqufft  or  jiiry»  in  the  old  Norman  or  feodal  a£kions  pro* 
liecutcd  by  writ  of  ttrtrj^    Nor  did  any  attaint  lie  in  trefpafs^ 
dtitf  or  other  a£lion  perfonal,  by  the  old  common  law :  be- 
canfethofe  were  always  determined  by  ctaiftion  inqnefts  or 
juries'.     At  length  the  ftatute  of  Weftm.  i*  3  Edw.  L 
c.  38*  allowed  an  attaint  to  be  fued  upon  iaquefl^^  as  well  as 
sfftfiUf  which  were  taken  upon  any  plea  of  land  or  of  JireeioliL 
>fittt  this  was  at  the  king's  difcretion,  and  is  fo  underftood 
by  the  author  of  Fleta%  a  writer  contemporary  with  the  (ta* 
tute^  though  fir  Edward  Coke'  feems  to  hold  a  diflferent 
opinion*   Other  fubfequent  ftatutes  '  introduced  die  fame  le- 
medy  in  all  pleas  of  ttrtfpajs^  and  the  ftatute  34  Edw.  IlL 
e.  7*  extended  it  to  M  pleas  whatfoever,  perfonal  as  well  as 
real ;  except  only  the  writ  of  tight^  in  fuCh  cafes  where  the 
'  mife  or  ifliie  is  joined  on  the  mire  rights  and  not  on  any  aii^ 
Jcteral  queftion.     For,  though  the  attaint  feems  to  haTC  been 
generally  allowed  in  the  reign  of  Henry  the  fecond  ^  at  the 
firft  introdudion  of  the  grand  aflifci  (which  at  that  time 
might  confift  of  on\jtw^vi  recognitors!  in  cafe  they  were  all 
unanimous,)  yet  fubfeqnent  authorities  have  holden,  that  no 
attaint  lies  on  a  falfe  verdiQ  giren  upon  the  mere  right,  ei- 
L  4^4  Jtheratcommonhiw  or  by  ftatute;  becaufe  that  is  determined 
'  by  the  grand  affife,  appealed  to  by  the  party  himfelf,  and 
now  confiftjng  oijixteen  jurors  ^ 

The  jury  who  are  to  try  this  falfe  verdi£l  muft  be  twenty- 
four,  and  are  called  the  grand  jury ;  for  the  law  wilts,  nor 

»  Braft.  /.  4.  /r.  f.  c.  34.  ^  «»  3»  '  S  Inft.  t)0  137. 

.   4.  tr.  3*  c,  17.   /r.  5.  r.  4.   ^  i>  %•  >  SWb  I  Edw.  III.   ft,  ?;  «.  6. 

F)ct.  /.  5.  €,  M.  \  S,  Co.  Eatr.  6«.  k.  5  Edw.  lil.  c  7-   at  Un»  IIJ.  c.  8. 

Bo«tb.  213.  ^  Sie  pas*  3S9. 


«  Braa.  4.  s.  34.  t.    Flet.  'M-  ^  Bna.  a90.  Flet  $.  11.  y.   Wiieu 

« JTcarb.  2S  Edw.  UU  15.    17  J^  %AV  ^-  »  Hen.  VI.  6.   BfO.  «lr.  i^ 

fU  IS*    Flet:  5.  »i.  tS.  stuim*  4t.    t  RoQ.  Ah.  ala 
*/•  (.c.aflu4  t*iS. 
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that  tbe  oadi  of  mc  jury  of  twelve  men  (hoold  benttaiffteri^r 
fet  afide  by  an  equal  o«mbcr,  nor  by  tofs  in4t«d  tiim^iodUBb  . 
the  former  ''•  if  the  mattef  in  difpute  be  of  forty  pounds  t*- 
lue  in  perfoaak^  or  of  fovty  (hilUi^«  a  year  ia  lanite'and  «e«> 
nemeiKSy  then  fay  ftatute  15  Hen.  VL  c.  5.  taoh-gnoid  jcurbt  * 
muft  have  freehold  to  the  annual  value  of  twenty  pouoAt 
And  he  that  brings  the  attvnt  ean  giv«  no  other  evidonoe^to 
the  grand  jury^  than  what  was  originally  ghren  to  the  peiit. 
For  as  their  verdift  is  now  trytng^and  the  queftion  isi  whe* 
ther  or  no  they  did  right  upon  the  evidence  that  appeared  to 
them  i  the  law  ac^udged  k  the  higheft  abfurdityto  produce 
^any  fabfequent  proof  upon  iiich  trial,  and  to  condemn  the 
prior  jurifdi£Uoa  for  not  believing  evidence  which  they  never 
knew.     But  thof<»  againft  whom  it  is  brought  are  allowed^ 
in  a£Ermance  of  the  firit  verdidt,  to  produce  new  matter' : 
becaufe  the  petit  jury  may  have  formed  their  verdi£k  upon 
evidence  of  their  own  knowlegCi  which  never  appeared  in 
couit*     If  the  grand  jury  found  the  verdifta  falfe  one,  the 
judgment  by  the  common  law  was,  that  the  jurors  (hould     . 
lofe  their  liberam  legem  and  become  for  ever  infamous ;  {hould 
forfeit  their  goods  and  the  profits  of  their  lands ;  -fliould 
themfelves  be  imprifoned,  and  their  wives  and  children 
tlirown  out  of  doors ;  flionld  have  their  houfes  rafed^  their 
trees  extirpated,  and  their  meadows  ploughed ;  and  that  the 
plaintiff  fliould  be  reftored  to  all  that  he  loft  by  reafon  of  the 
unjuft  verdid.    But  as  th^  feverlty  of  this  puniihment  had 
.  it^s  ufual  effect,  in  preventing  the  law  from  being  executed, 
.   therefore  by  the  ftatute   1 1  Hen.  VIL  c.  24.  revived  by  [  ^05  J 
23  Hen.  VIII.  c.  3.  and  made  perpetual  by  )3£liz.  c.  25.  ' 

an  attadnt  is  allowed  to  be  brought  after  the  death  of  the 
party,  and  a  more  moderate  puniflimcnt  was  inilidled  upon 
attainted  jurors ;  viz.  perpetual  infamy,  and,  if  the  caufe  of 
a£lion  were  above  40/.  value,  a  forfeiture  of  20/.  apiece 
by  the  jurors;  or,  if  under  40/.,  tlien  5/.  apiece ;  to  be  di- 
vided between  the  king  and  the  party  injured.  So  that  a  ipan 
may  now  bring. an  attaint  either  upon  the  ftatute  or  at  com- 

•»  Brtft.  /.  4.  ./r.  5.  f .  4..   ^   u  ^  F'mfh.  L.>fS6. 

FkL/.  5.tf.  11."  §  7'       '  -^    »   \  .      ' 

mon 
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men  law^  at  his  ekAbn" ;  and  in  both  of  them  may  rorerfe 
the  former  judgnkcnc.  But  the  pm&ice  of  fctting  a&de  rer- 
di^  upon  motion,  and  graotiog  pmu.  triah%  has  fo  fuperfedr. 
cd  the  ufe  of  both  (brts  of  ^ttj|ims»  that  I  hare  obfcnred  Ycry 
few  io&ances  of  .an  attaint  in  our  books,  later  than  ,tbe  fix* 
teenth  century  °.  By  the  old  Gothic  conftitution  indeed,  no 
certificate  of  a  judge  was  allowed^  in  matters  of  evidence,  to 
countervail  the  oath  of  the  jury :  but  their  yerdiA,  bQwever 
cnoneoySy  was  abfolutely  final  and  QonckiGve.  Yet  there 
w^  s|  proceeding  froin  whence  our  at^intmay  be  derived* 
— 7>If,  upon  a  la.wful  trial  before  a  fuperbr  tribunal,  the  jury 
were  found  to  have  given  a  falfe  verdidi,  they  were  fined,  and 
rendered  infamous  for  the  future  ''• 

11.  The  writ  of  deceit^  or  a£lion  on  the  cafe  In  nature  of 
it,  may  be  brought  in  the  court  of  common  pleas,  to  reverfe 
a  judgment  there  had  by  fraud  or  collufion  in  a  real  aQion, 
whereby  lands  and  tenements  have  been  recovered  to  the 
.  prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
been  obferved  in  a  former  chapter  p. 

III«  An  audita  querela  is  where  a  defendant,  againft  whom 
judgment  is  recovered,  and  who  xs  therefore  in  danger  of 
r  ^06  ]  execution,  or  perhaps  aftually  in  execution,  may  be  relieved 
upon  good  matter  of  difcharge,  which  has  happened  fmce 
the  judgment:  as  if  the  plaintiff  hath  given  him  a  general 
releafe  \  or  if  the  defendant  hath  paid  the  debt  to  the  plain* 
tiff,  without  procuring  fatisfaftion  to  be  entered  on  the  re- 
^  cord.    In  thefe  and  the  like  cafes,  wherein  the  defendant  hath 

good  mattet  to' plead,  but  hath  had  no  opportunity  of  plead- 
ing it,  (cither  at  the  beginning  of  the  fuit,  or  puts  darrein 
continuance  J  which,  as  was  fhewn  in  a  former  chapter  ^,  muft 
always  be  before  judgment,)  an  audita  querela  lies,  in  the  na- 
ture of  a  bill  in  equity,  to  be  relieved  againft  the  opprcffion 

"*  3  Inft.  164.  «  tur  in  boniiy  de  caetere  perjuri  et  imr^ 

"  Cro.  Eliz.  3C9.     Cro.  Jac.  90.  *'  tahilii.**     Sderohook  dtjve  Cab^ 

9  €t  Si  tamen  fuidenti  ^timentofilm  /,  j.  c,  4. 
**JumjuraJfeconvincantur(idquodfupe»  P  See  pag.  165* 

*(  rius  judicium  (ognojceridtba)  mulSan^  4  Sec  pag.  310. 
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of  the  plaintiff.    It  is  a  wtit  dircAed  to  the  coart,  dating 
that  the  complaint  of  the  defendant  hath  been  heard,  audita 
querela  defendentis^  and  then  fetting  ont  the  matter  of  the ' 
complaint,  it  at  length  enjoins  the  court  to  call  the  parties 
before  them,  and,  having  heard  their  allegations  and  proofs, 
to  caufe  juftice  to  be  done  between  them'.     It  alfo  lies  for 
bail,  when  judgment  is  obtained  againft  them  hjfcire  facias  to 
anfwer  the  debt  of  their  principal,  and  it  happens  afterwards 
that  the  original  judgment  againft  their  principal  is  reverfcd  - 
for  here  the  bail  after  judgment  had  agsiinft  them,  have  no  op- 
portunity xo  plead  this  fpecial  matter,  and  therefore  they  (hall 
have  redrefs  by  audita  querela^ \  which  is  a  writ  of  a  moft  re- 
medial nature,  and  feems  to  have  been  invented,  left  in  any 
cafe  there  (hould  be  an  oppreffive  defe£l  of  juftice,  where  a 
party,  who  hath  a  good  defence,  is  too  late  to  make  it  in  the 
ordinary  forms  of  law.     But  the  indulgence  now  fhewn  by 
the  courts  in  granting  a  fummary  relief  upon  motion,  in 
cafes  of    fuch  evident   oppreflion  %   has   almoft  rendered 
ufelefs  the  writ  of  audita  querela^  and  driven  it  quite  .out  of 
practice. 

IV.  But,  fourthly,  the  principal  method  of  redrefs  for 
erroneous  judgments  in  the  king's  courts  of  record,  is  by 
ivrtt  of  error  to  fomc  fuperior  court  of  appeal. 

A  WRIT  of  error*  lies  for  fomc  fuppofed  miftake  in  the  [  407  ] 
.proceedings  of  a  court  of  record ;  for  to  amend  errors  in  a 
bafe  courts  nott  of  record,  a  writ  of  falfe  judgment  lies".  The 
writ  of  error  only  lies  upon  matter  of  la^  arifing  upon  the 
face  of  the  proceedings  ;  fo  that  no  evidence  is  required  to 
fubftantiate  or  fupport  it :  there  being  no  method  of  re* 
verGng  an  error  in  the  determination  of  faBs^  but  by  an 
attaint,  or  a  new  trial,  to  corred  the  miftakes  of  the  former 
vcrdi£l. 

FoRMERirT  the  fuitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  flight  and  trivial  grounds,  as  mif« 

'  Finch.  L.  48S.     F.  N.  B.  io«.  *  Append.  No  HI.  ^  6. 

'  .1 1  Roll.  Abr.  308.  «  Finch,  U  484. 

*  Lord  Raym.  439. 
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fpeltings  and  other  midakes  of  the  clerks,  all  which  might 
be  amended  at  the  common  law,  while  all  the  proceedings 
were  in  paper'' \  for  they  were  then  confidered  as  only  injiefif 
and  therefore  fubje A  to  tlie  control  of  the  courts.  But,  when 
once  the  record  was  made  up*  it  was  formerly  held,  that  by 
the  common  law  no  amendment  could  be  permitted,  unkb 
within  the  very  term  in  which  the  judicial  zGl  fo  recorded  was 
done :  for  during  the  term  the  record  is  in  the  breaft  of  the 
court  \  but  afterwards  it  admitted  of  no  alteration  ^  But  now 
the  courts  are  become  more  liberal  \  and,  where  juftice  re- 
quires it,  will  allow  of  amendments  at  any  time  while  die 
fuit  is  depending,  notwith (landing  the  record  be  made  up,  and 
the  term  be  paft.     For  they  at  prefent  confider  the  proceed- 
ings as  in  feriy  till  judgment  is  given  \  and  thercfoie  that, 
till  then  th^have  power  to  permit  amendments  by  the  com* 
mon  law :  but  when  judgment  is  once  given  and  inroUed, 
no  amendment  is  permitted  in  any  fubfequent  term^   Mif- 
takes  are  alfo  efiedlually  helped  by  the  ftatutes  of  amendment 
wsii  jeofails  :  fo  called,  becaufe  when  a  pleader  perceives  aof 
flip  in  the  form  of  his  proceedings,  and  acknowleges  inch 
error  fj^/aiUJ,  he  is  at  liberty  by  thofe  ftatutes  to  amend  it  i 
which  amendment  is  feldom  a£tual]y  made,  but  the  benefit 
I  408  1  of  the  a£ls  is  attained  by  the  court^s  overlooking  the  excep- 
tion^  Thefe  ftatutes  are  many  in  number^  and  the  proviiioDS 
in  them  too  minute  to  be  here  taken  notice  of,  otherwife  than 
by  referring  to  the  ftatutes  themfelves  *  i  by  which  all  tri^fling 
exceptions  are  fo  thoroughly  guarded  againft,  that  writs  of 
error  cannot  now  be  maintained,  bi»t  for  fome  material  toil* 
take  ftfligaed* 

This  is  at  prefent  the  general  do  Anne  of  amendments; 
and  it's  rife  and  hiftory  are  fomewhat  curious.  In  the  early 
ages  of  our  jurifprudence,  when  all  pleadings  were  are  tenure 

V  4  Burr.  i099»  Jc  15.  32  Hen.  VII f.  c  30*  iS  EHr* 

^  Cor  Litt.  a6o.  c  14,  «i  Jac,  h  €•  13*  »6  &  17  Car.  R 

y  Stat.  1 1  Hen.  IV.  c.  3.  c.  8.  (ftiled  in  i  Ventr.  100.  an  omiii*  , 

*  Stra.  10XI.  potcttt  a£^),  4^5  Ann.  c.  i6»  9  A&a 

•  Stat.  f4£dw.  n.  c  6.  9  Hen.  V.  €.  20.    5  Qe9»  L  C«  X> 

if 
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If  a  flip  was  perceived  and  objected  to  by  the  oppofite'party 
or  the  court,  the  pleader  inftantly  acknowleged  his  error  and 
rcAified  his  p)ea$  which  gaveocca(k>n  to  that  length  of  dia- 
logue reported  in  the  antient  year-books.  So  liberal  were 
then  the  fentiments  of  the  crdwn  as  well  as  the  judges,  that 
in  the  (latute  of  Wales,  made  at  Rothelan,  12  Edw.  I.  the 
pleadings  arc  direfted  to  be  carried  on  in  thSt  principality, 
^^Jlne  calumpfiia  verbortitn^  mn  ahfervata  ilia  dura  ctnfuetudine^ 
**  qui  cadit  afyllaba  cadit  a  tota  caufa**  The  judgments  were 
entered  up  immediately  by  the  clerks  and  oflScers  of  the  court; 
and,  if  any  mif-cntry  was  made,  it  was  redlified  by  the  mi- 
nutes, or  by  the  remembrance  of  the  court  itfclf. 

When  tlie  treatife  by  Brltton  was  publiflied,  in  the  name 
and  by  authority  of  the  king,  (probably  about  the  13  £dw.  !• 
becaufe  the  lad  (latutes  therein  referred  to  are  thofe  of  Win* 
cheder  and  Weftminfter  the  fecond,)  a  check  feems  intended 
to  be  given  to  the  unwarrantable  praflices  of  fome  judges^ 
who  had  made  falfc  entries  on  the  rolls  to  coyer  their  own 
mifbchaviour,  and  had  taken  upon  them  by  amendments  and 
rafures  to  falfify  their  own  records.  The  king  therefore  de- 
clares^ that  **  although  we  have  granted  to  our  jufticts  to 
•*  make  record  of  pleas  pleaded  before  them,  yet  we  will  not  [  409  ] 
•*  that  their  own  record  (hould  be  a  warranty  for  their  own 
«*  wrong,  nor  that  they  may  rafe  their  rolls,  nor  amend  them, 
**  nor  record  them  contrary  to  their  original  enrolment/* 
The  whole  of  wliich,  taken  together,  amounts  to  this,  that 
a  record  furreptitioufly  or  erroneoufly  made  up,  to  flifle  or 
pervert  the  truth,  Ihould  not  be  a  fan£lion  for  error  $  and 
that  a  record,  originally  made  up  according  to  the  truth  of 
the  cafe,  ihould  not  afterwards  by  any  private  rafure  or 
amendnoent  be  altered  to  any  finifter  purpofe.  * 

^BuT  when  afterwards  king  Edward,  on  his  return  from 
his  French  dominions  in  the  fevcntccnth  year  of  his  reign, 
after  upwards  of  three  years  abfcnce,  found  it  nccelTary  (or 
convenient,  in  order  torepleuifh  his  exchequer}  toprofccute 

*  Brit.  prCem.  2,  3, 
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his  judges  for  their  corruption  aind  other  mal-pra&iceS)  the 
perverfion  of  judgments  and  other  manifold  errors  ^^  occa* 
fioned  by  their  erafing  and  altering  records,  were  among  the 
caufes  alEgned  for  the  heavy  puniihments  inflided  upon  al* 
mod  all  the  king's  jufticeSf  even  the  moft  able  and  uprighf^. 
The  feverity  of  Which  proceedings  feems  fo  to  have  alarmed 
[  410  3  the  fucceeding  j«dges,  that,  through  a  fear  of  being  faid  to 
do  wrong,  they  heGtated  at  doing  what  was  right.  As  it 
was*  fo  hazardous  to  alter  si  record  duly  made  up,  even  from 
compaflionate  motives,  (as  happened  in  Hengham's  cafe. 


«  yudkia  pervtrterunty  et  in  aliU  rr- 
ravtrunt  (Matth.  Weft.  A.  D.  11S9.) 

*  Among  the  other  judges,  fir  Ralph 
Hengham,  chief  juftice  of  the  kiog*s 
bench  is  faid  to  have  been  fined  7C00 
marksy  fir  Adam  Stratton  chief  baron 
of  the  exchequer  34,000  maxks,  and 
Thomai  Wayland  chief  juftice  of  the 
common  pleas  to  have  been  attainted  of 
felony,  and  to  have  abjured  the  realm, 
with  a  forfeiture  of  all  his  eftates  \  the 
whole  amount  of  the  forfeitures  being 
upwards  of  100,000  marks,  or  70,000 
pounds.  (3  Pryp.  Rec.  401,  402.)  An 
Incredible  fam  jn  thofc  days,  before  pa- 
per credit  vras  in  ufe,  and  when  the  an- 
nual falary  of  a  chief  juftice  wu  only 
fixty  marks*     [Clauf.  6  Edvf.  J.  m.  6. 
Dugd.  cbron,  J<r,  26.)      The  charge 
againft  fir    Ralph  Hengham   (a  very 
learned  judge,  to  whom  we  are  obliged 
for  two  excellent  treatifea  of  pradlice) 
was  only,  according  to  a  tradition  that 
was  cvrrent  in  Richard  the  third^s  time, 
(Year-book,  Af. 2.  Rk*  111.  to.)  his  al- 
tering out  of  mere  compaflion  a  fine, 
which  was  fct  upon  a  very  poor  man, 
frwm  131.  41/.  to  (u  %d.y  for  which  he 
was  fined  800  marks ;  a  more  probable 
fum  than  7000.     It  is  tme,  the  book 
calls  the  judge  fo  puniihed  Ingbam  and 
Slot  Uengbam:  but  I  find  no  jiidgeof  the 
mvutoi Ingbam  in  Dugdale^s  Series\  and 
fir  J^dward  Coke  (4  Inft*  255.)  aad  fir 


Matthew  Hale  ( i  P.C.  646.)  undcrftand 
it  to  have  been  the  chief  juftice.     And 
certainly  his  offence  (whatever  it  was) 
was  nothing  veiy  atrocious  or  ditgcace- 
ful :  for  though  rcmoyed  from  the  king*a 
bench  at  this  time  (together  with  the 
reft  of  the  judges)  we  find  him  about 
eleven  years  afterwards  one  of  the  j  afticea 
in  eyre  for  the  general  pcrambalation  of 
the  forefts   (R'tt,  feroMtbuL  forefi.  im 
turri  Lend,  29  Edvf.J,  m,  S.) ;  and  the 
next  year  made  chief  juftice  of  the  com- 
mon pleas,   {Patm   29  Edw.  I.  wu  7. 
Dugd.  cbron*Jtr.  ji-),  in  which  office 
he  continued  till  his  death  in  2  Edw.  II* 
(Clauf,  lEdvJLm.  19.  Pat.  %Edw,II. 
/•  1.  MP.  9*  Dugd.  34.    Sdden  pref.  t» 
Hengham.)     There  is  an  appendix  t» 
this  tradition,  remembered  by  joftioe 
Southcote  in  the  reign  of  queen  £liza« 
beth   (3  Inft.  72.  4  Inft.  A55-)>  that 
with  this  fine  of  chief  juftice  Hengban 
a  cloclc-boafewas  built  at  Weflminfter^ 
and  furniflied  with  a  dock^  to  be  heard 
into  WeHminfter  hail.     Upon  which 
ftory  I  fiull  only  remark*  that  (what- 
ever early  inftances  may  be  found  of  dis 
private  exertion  of  mechanical  genius^ 
in  conftru£ling  horological  machines) 
clocks  came  not  into  common  ofe  till  a# 
hundred  years  afterwards,  about  the  «n4 
of  the  fourteenth  century.   (Eiuftl*' 
pcdie.  tit.  torloge,    6  Rym.  F^d.  590* 
Derham*s  Artif.  Clockaaker*  91.) 

which 
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which  in  ftridnefs  was  certainly  indefenfible^)  they  refolved 
not  to  touch  a  record  any  more;  but  held  that  even  palpable 
errors,  when  inroUed  and  the  term  at  an  end,  were  too  facred 
to  be  re£tified  or  called  in  qae(Hon :  and,  becaufe  Britton 
had  forbidden  all  criminal  and  clandeftine  alterations,  to 
make  a  record  fpeak  a  falfity,  they  conceived  that  they 
might  not  judicially  and  publicly  amend  it,  to  make  it 
agreeable  to  truth.  In  Edward  the  third's  time  indeed, 
they  once  ventured  (upon  the  certificate  of  the  juftice  in 
eyre)  to  eftreat  a  larger  fine  than  had  been  recorded  by  the 
clerk  of  the  court  below  ^ :  but,  inftead  of  amending  the 
clerk's  erroneous  record,  they  made  a  fecond  inrolment  o^ 
what  the  juftice  had  declared  oreUnuss  and  left  it  to  be 
fettled  by  pofterity  in  which  of  the  two  rolls  that  abfolute 
verity  reCdes,  which  every  record  is  faid  to  import  in  itfelf  ^ 
And,  in  the  reign  of  Richard  the  fecond,  there  are  inftances^ 
of  their  refufing  to  amend  the  mod  palpable  errors  and  mif* 
entries,  unlefs  by  the  authority  of  parliament. 

To  this  real  fullennefs,  but  afFe£led  timidity  of  the  judges, 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip 
(even  of  a  fyllable  or  a  letter  ^)  was  now  held  to  be  fatal  to 
the  pleader,  and  overturned  his  client's  caufe'.  If  they  durft  C  4^ '  ] 
not,  or  would  not,  fet  right  mere  formal  miftakes  at  any 
time,  upon  equitable  terms  and  conditions,  they  at  lead 
fhould  have  held,  that  trifling  obje£lions  were  at  all  times 
inadmiflible  $  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.  They  might 
through  a  decent  degree  of  tendernefs,  have  excufed  them* 
fclves  from  amending  in  criminal,  and  efpecially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  where 
it  would  work  an  injuftice  to  either  party ;  or  where  he  could 
not;  be  put  in  as  good  a  condition,  as  if  his  adverfary  had 

*  t  Hat.  P.  C.  647.  >  In  tbofe  days  it  wai  tknBtXj  true, 

*  I  i.eon.  183.    Co.  Lict.  117.  See      what  Roggle  (in  his  ipwMuis  hatbu- 
■S«  33  r  •  morottfly  applied  to  more  modern  plead* 

*  I  Hal.  P.  C*  648.  ingt)  "  m  nofira  Ug*  unum  comma  evtr» 
^  Sut.  14  Edw.  III.  c,  6.  **  tit  tarn  pUatum.^* 
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made  no  miftake*  And,  if  it  was  feared  that  an  amendment 
after  trial  might  fubjed  the  jury  to  an  attaint,  how  eafy  wai 
it  to  make  waiving  the  attaint  the  condition  of  allowing  tlie 
amendment !  And  yet  thefe  were  among  the  abfurd  reafons 
alleged  for  never  fuffering  amendments  at  all  ^  ! 

The  precedents  then  fet  were  afterwards  molt  rcligiouOf 
followed',  to  the  great  obftruGion  of  juftice,  and  rum  of 
the  fuitors ;  who  have  formerly  fufFercd  as  much  by  this 
fcrupulous  obllinacy  and  literal  ftri£tnefs  of  the  courts,  ai 
they  could  have  done  even  by  their  iniquity.  After  vcrdifli 
and  judgments  upon  the  merits,  they  were  frequently  «• 
vcrfed  for  flips  of  the  pen  or  mif-fpellings  ;  and  juftice  was 
perpetually  intanglcd  in  a  net  of  mere  technical  jargon.  The 
legiflature  hath  therefore  been  forced  to  interpofc,  by  nolefs 
than  twelve  (latutes,  to  renydy  thefe  opprobrious  niceties: 
and  it's  endeavours  have  been  of  late  fo  well  fcccndcd  bf 
judges  of  a  more  liberal  call,  that  this  unfeemly  degree  of 
ftri£tnefs  is  almoft  entirely  eradicated ;  and  will  proba^if 
in  a  few  years  be  no  more  remembered,  than  the  learning 
of  eflbins  and  defaults,  or  the  countcrpleas  of  voucher,  aw 
at  prefent.     But,  to  return  to  our  writs  of  error. 

f  *4io  1  ^y  SI  writ'  of  error  he  brought  to  reverfc  any  judgment  Oi 
an  inferior  court  of  record,  where  the  damages  are  lefs  than 
ten  pounds;  or,  if  it  is  brought  to  reverfc  the  judgment  of 
•  any  fupcrior  court  after  verdift,  he  that  brings  the  writ,  or 
that  is  plaintiff  in  error,  mull  (except  in  fome  peculiar  cafes) 
find  fubftantial  pledges  of  profecution,  or  bail "  j  to  prevent 
delays  by  frivolous  pretences  to  appeal ;  and  for  fecuring 
payment  of  cods  and  damages,  which  are  now  payable  by 
the  vanquifhed  party  in  all,  except  a  few  particular  inftancesj 
by  virtue  of  the  feveral  (latutes  recited  in  the  margin  "• 

A  WRIT  of  error  lies  from  the  inferior  courts  of  record  in 
England  into  the  king's  bench  %  and  not  into  the  common 

k  Styl.  107.  ■  J  Hen.  Vll.  c.  10.   1%  Car-  H* 

^  8  Rep.  156,  &r.  c.  a.    S  <r  9  W.  HI.  c.  11.  4^S 

^  SCit.  3  Jac.  I.  c.  S.  13  Car.  II.  Ann.  c.  16. 
f.  ».  i6  Self  Cv»  lit  c,  8.  19  Geo.  •  See  chap.  4. 

1 1  plc«i 
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picas  K  Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England  ( 1 ).  It  likewife  may  be  brought  from  the 
common  pleas  at  Weftminfter  to  the  king's  bench  1  and  then 
from  the  king's  bench  the  caufe  is  removeable  to  the  houfc 
of  lords.  From  proceedings  on  the  law  fide  of  the  exchequer 
a  writ  of  error  lies  into  the  court  of  exchequer  chamber  be- 
fore the  lord  chancellor,  lord  treafurer,  and  the  judges  of  the 
court  of  king's  bench  and  common  pleas  (2) ;  and  from  thence 
it  lies  to  the  houfe  of  peers.  From  proceedings  in  the  king's 
bench,  ii>  debt,  detinue,  covenant,  account,  cafe,  ejedment^ 
or  trefpafs,  originally  begun  therein  by  bHl,  (except  where 
the  king  is  party,)  it  lies  to  the  exchequer  chamber,  before 
the  jullices  of  the  common  pleas,  and  barons  of  the  exche- 
quer;  and  from  thence  alfo  to  the  houfe  of  lords  ">}  but 
where  the  proceedings  in  the  king's  bench  do  not  iirft  com- 
mence therein  by  bill,  but  by  original  writ  fu^4:0ut  of  chan- 
cery %  this  takes  the  cafe  out  of  the  gener^  s^le  laid  down 
by  the  ftatute';  fo  that  the  writ  of  error  liieji  lies,  without  [  *4l  <  ] 
any  intermediate  ftage  of  appeal,  direftly  to  the  houfe  of 
lords,  the  dernier  refort  for  the  ultimate  decifion  of  every 
civil  a£^ion.  Each  court  of  appeal,  in  their  refpe£live  ftages, 
may,  upon  hearing  the  matter  of  law  in  which  the  error  is 
afligned,  reverfe  or  affirm  the  judgment  of  the  inferior  courts; 
but  none  of  them  are  final,  fave  only  the  houfe  of  peers,  to 
whofe  judicial  decifions  all  other  tribunals  mud  therefore 
fubmit,  and  conform  their  own.  And  thus  much  for  the  re« 
verfal  or  affirmance  of  judgments  at  law,  by  writs  in  the 
nature  of  appeals. 

9  Finch.  L.  480.    Dyer.  250.  *  t  Roll.  Rep.  264.    i  Sid  414. 

^  Stat.  27  Elis.  c.  8.  I  Sauod.  346.   Cvth.  180.   Comb. 

f  See  p«g.  43.  295. 

I 

(i)  This  appeal  h  taken  away  by  23  Geo.  III.  c.  28.  See 
1  voL  p.  I04«  n.  14. 

(2)  The  51  Edvir.  III.  c.  12.  dlreds,  that  the  chancellor 
and  treafurer  (hall  take  to  their  ailidance  the  judges  of  the.  other 
courts,  and  auires  fagts  come  lourfcmblera.  But  it  is  the  pra^ice 
for  -the  two  chief  juftices  alone  to  fit  in  this  court  of  cnror< 
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CHAPTER     THE     TWENTY-SIXTH. 

OF    EXECUTION. 

IF  the  regular  judgment  of  the  court,  after  the  dccifion  of 
the  luit,  be  not  fufpended^  fuperfeded,  or  rcverfed,  by  one 
or  other  of  the  methods  oientioned  in  the  two  preceding 
chapters,  the  next  and  lad  (lep  is  the  execution  of  that  judg- 
ment \  or,  putting  the  fentence  of  the  law  in  force.  This 
18  performed  in  different  manners,  according  to  the  nature  of 
the  a£tion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  aAion  real  or  mixed, 'where- 
hj  the  feifin  o^  {kifTeffion  of  land  is  awarded  to  him,  the^mt 
of  execution  fha«  be  an  habere  facias  feiftnam^  or  writ  of 
feifin  of  a  freehold  ;  or  an  habere  facias  pojfejftonem^  or  writ 
of  ppffieffion  *,  of  a  chattel  intereft  *».  Thefe  arc  writsJireft- 
cd  to  the  (heriff  of  the  county,  commanding  him  to  give  ac- 
tual pofleffion  to  the  plaintiff  of  the  land  fo  recovered :  in  the 
execution  of  which  the  flieriff  may  take  with  him  the  ^ 
eomitatuSf  or  power  of  the  county  j  and  may  juftify  breaking 
open  doors  if  the  pofleflion  be  not  quietly  delivered.  But, 
if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf, 
or  the  ring  of  the  door,  in  the  name  of  feifin,  is  fufficient 
execution  of  the  writ.  Upon  a  prefcntation  to  a  benefice  re- 
covered in  a  quare  impedit^  or  a  (Fife  of  darrein  prefentmtni^ 
the  execution  is  by  a  writ  de  clerico  admittendo :  direfted,  not 
to  the  fherifF,  but  to  the  bifhop  or  archbifhop,  and  requiring 
him  to  admit  and  inftitute  the  cleric  of  the  plaintiff. 

In  other  aSions,  where  the  judgment  is  that  fomcthlng  m 

fpecial  be  done  or  rendered  by  the  defendant,  then,  in  order 

f  413  ]  to  compel  him  fo  to  do,  and  to  fee  the  judgment  executed,  a 

*  Append.  N*  11*  §  4«  ^  Finch.  L.  470.  .  . 
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fpecial  writ  of  execution  iflues  to  the  (herifiT  according  to  the 
nature  of  the  cafe.  As,  upon  an  afllfe  of  nufance^  or  quod 
fermittat  pro/iernerey  where  one  part  of  the  judgment  is  quod 
nocumftttum  amoveaiur^  a  writ  goes  to  the  (hetifF  to  abate  it 
at  the  charge  of  the  party^  which  likewife  iiTues  even  in  cafe 
of  an  indidlment  *=.  Upon  a  replevin,  the  writ  of  execution  is 
the  writ  de  reform  habetido  ^  :  and,  if  the  dillrefs  be  eloigned, 
the  defendant  (hall  h^sz  a  capias  in  withernam  %  but  on  the 
plaintiff's  tendering  the  damages  and  fubmitting  to  a  fine, 
the  procefs  in  withernam  (hall  be  ftayed '.  In  detinue,  after 
judgment,  the  plaintiff  (hall  have  a  dj/tringai,  to  compel  the 
defendant  to  deliver  the  goods,  by  repeated  diflreffes  of  his 
chattels  ^ ;  or  elfe  a  fcire  facias  againft  any  third  perfon  in 
whofe  hands  theyniay  happen  to  be,  to  (hew  caufe  why  they 
ihould  not  be  delivered  :  and  if  the  defendant  flill  continues 
obftinate,  then  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  (heriff  (hall  fummon  an  inqueft  to  afcertain  the 
value  of  the  goods,  and  the  plaintiff's  dam;iges :  which  (being 
either  fo  affcffed,  or  by  the  yerdi£l  in  cafe  of>,an  iffue  **)  (haU 
be  levied  on  the  perfon  or  goods  of  the  defendant.  So  that^ 
after  all,  in  replevin  and  detinue,  (the  only  anions  for  re* 
covering  the  fpecific  poffcDTion  of  pcrfonal  chattels,)  if  the 
>fcrrongdoer  be  very  perverfe  he  cannot  be  compelled  to  a  refti- 
tution  of  the  identical  thing  taken  or  detained;  but  he  dill  has 
his  eleQion  to  deliver  the  goods,  or  their  value' :  an  imper- 
fection in  the  law,  that  tefults  from  the  nature  of  perfonal 
property,  which  is  eafily  concealed  or  conveyed  out  of  the 
reach  of  juftice,  and  not  always  amefnable  to  the  magidrate* 

Executions  in  a£lions  where  money  only  is  recovered, 
as  »  debt  or  damages,  (and  not  any  fpecific  chattel,)  are  of 
five  forts:  either  againft  the  body  of  the  defendant;  or  againft 
hig  goods  and  chattels ;  or  againft  his  goods  and  the  pr^is  of 
his  lands;  or  againd  his  goods  and  the  pojfejjion  of  his  lands; 
or  againft  all  three,  his  body,  lands,  and  goods. 

«  Comb.  10,  *       «  1  RoU.  Abr.  737.    Raft.  Entr.  1x5. 

*  See  pag.  i  so.  *  Bro.*  Abr.  t,  DatMga.  29. 
«  Ihvi.  149.  i  Kcilw.  64. 

*  %  Leon.  I74« 

Ji.  Thi 
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1.  The  firft  of  thcfe  fpcclcs  of  execution,  is  by  writ  of 
capias  ad fatufaclendum'i ;  which  addition  diftinguiflic^it  from 
the  former  capias^  ad  refpondmdutn^  wliich  lies  to  compel  an 
appeaLrance  at  the  beginning  of  a  fuit.  And,  properly  fpeak- 
ing,  tills  cannot  be  fued  out  again  ft,  any  but  fuch  as  were 
liable  to  be  takcQ  upon  the  fornier  capias  ^.  The  intent  of  it 
is,  to  imprifon  the  body  of  the  debtor  till  fatisfadion  be  made 
for  the  debr^  cods,  and  damages :  it  therefore  doth  not  lie 
sgaiuft  any  privileged  perfons^  peers  or  members  of  parUa- 
menr,  nor  againil  executors  or  adminiftrators,  nor  agaiuft 
fuch  other  pcrfons  as  could  not  be  originally  held  to  ball. 
^nd  fir  Edward  Coke  alfo  gives  us  a  (it^ular  inftance^ 
where  a  defendant  in  14  Edw,  III,  was  difcharged  fromartf- 
fia$  becaufe  he  was  of  fo  advanced  an  age»  quod  poenam  im^ 
frifoftameuti fubirc  non  potejl.  If  an  aAfon  be  brought  againft 
an  hufband  and  wife  for  the  debt  of  the  wife,  when  folCf 
and  the  plaintiff  recovers  judgment,  the  capias  (hall  iffuc  to 
take  both  the  huiband  and  wife  in  execution*:  but,  if  the 
a£lion  ww  originally  brought  againft  herfelf,  when  fole,  and 
pending  the  fuit  Ihe  marries,  the  capias  (hall  be  awarded 
againft  her  only,  and  not  againft  her  huft)and ".  Tet,  if 
judgment  be  recovered  againft  an  hufband  and  wife  for  the 
contract,  nay,  even  for  the  perfonal  mifbehaviour  %  of  the 
wife  during  her  coverture,  the  capias  fliall  iflue  againft  the 
bufband  only  :  which  is  one  of  the  many  great  privileges  of 
^glifli  wives  ( I  )• 

J  Append.  N*  III.  §  7.  *  Moor.  704. 

*  3  Rep.  11.     Moor.  767*  ■  Cro.  Jac.  313, 

'  I  lull.  289.  ^Ihid.  513. 

( I )  Where  both  hu(band  and  wife  are  arretted  upon  mefne  procef&r 
the  court  will  difcharge  the  wife  upon  motion  and  proof  of  the  mar- 
liagc  on  common  bail,  unlefs  it  is  for  a  debt  contra£Ud  fince  her 
ntaurrage,  and  Ihc  has  rcprefentcd  herfelf  to  be  fmgle ;  in  which 
ciie  the  court  will  not  afiift  her,  but  will  leave  her  to  plead  her 
cowrture.  5  7*.  R»  194.  And  where,  after  judgment  againft 
Imfband  and  wife,  they  are  both  rendered  in  difcharge  of  baii» 
Ihc  fhall  be,  difcharged  \  for  they  are  then  in  the  Cume  iituatiofl  s< 
If  \fA  bpd  never  been  put  in  for  them.    3  WUf.  124. 
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Thb  writ  of  capias  ad  fatisfaciendum  is  an  execution  of  the 
higheft  nature,  inafmuch  as  it  deprives  a  man  of  bis  liberty, 
till  he  makes  the  fatisfadion  awarded  \  and  therefore,  when 
a  man  is  once  talcen  in  execution  upon  this  writ,  no  other 
procefs  can  be  fued  out  againft  his  lands  or  goods.  Only  by 
ftatute  2 1  Jac.  L  c.  24.  if  the  defendant  dies,  while  charged 
in  execution  upon  this  writ,  the  plaintiflF  may,  after  his  death, 
fue  out  a  new  execution  againft  his  lands,  goods,  or  chattels. 
1  he  writ  is  dire£l:ed  to  the  (heriff,  commanding  him  to  take  [  415  1 
the  body  of  the  defendant  and  have  him  at  Weftminfter,  on 
a  day  therein  named,  to  make  the  plaintiflF  fatisfaftion  for 
his  demand.  And,  if  he  does  not  then  make  fatisfaftion, 
he  muft  remain  in  cuftody  till  he  does.  This  writ  may  be 
fued  out,  as  may  all  other  executory  procefs,  for  cods, 
againft  a  plaintiff  as  well  as  a  defendant,  when  judgment  is 
had  againft  him. 

When  a  defendant  is  once  in  cuftody  upon  this  procefs, 
he  is  to  be  kept  in  ar5la  etfalva  citflodta :  and,  if  he  be  after- 
wards feen  at  large,  it  is  an  efcape ;  and  the  plaintiflF  may 
have  an  a£tion  thereupon  againft  the  (heriflF  for  his  whole 
debt.  For  though,  upon.arrefts  and  what  is  called  mefne  pro- 
•cefs,  being  fuch  as  intervenes  between  the  commencement 
and  end  of  a  fuit  %  the  (heriflF,  till  the  ftatute  8  &  9  W.  III. 
c.  27.  might  have  indulged  the  defendant  as  he  pleafed^  fo 
as  he  produced  him  in  court  to  anfwer  the  plaintiff  at  the 
return  of  the  writ :  yet,  upon  a  taking  in  execution,  he  could 
never  give  any  indulgence ;  for,  in  that  cafe,  confinement 
18  the  whole  of  the  debtor's  puni(hment,  and  of  the  fatisfac- 
tion  made  to  the  creditor  (a).   Efcapes  are  either  voluntary,  or 

P  Sec  page  279. 


(2)  The  objed  of  impnTonment  for  debt  is  not  intended  for 
the  punidunent  of  the  debtor,  but  to  compel  him  to  difcharge  the 
debt  out  of  property,  fuch  as  money  in  the  funds,  or  debts  due  t9 
him,  vrhich  cannot  be  reached  by  any  legal  procefs. 

But  execution  by  imprifonment  is  confidcred  fo  far  a  fatiftfa£iioii 
of  the  debt,  that  if  the  creditor  releafes  the  debtor  front 
f  pnfincmcnt  he  cannot  afterwards  have  recourfc   to  any  other 

remedy* 
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negligent.    Voluntary  are  fuch  as  are  by  the  exprefs  confent 

of  the  keeper  ^  after  which  he  never  can  retake  his  prifoner 

again  %  (chough  the  plaintiif  may  retake  him  at  any  time ',) 

but  the  (herifF  mud  anfwcr  for  the  debt.     Negligent  efcapes 

are  where  the  prifoner  efcapes  without  his  keeper's  knowlege 

or  confent ;  and  then  upon  fre(b  purfuit  the  defendant  may 

be  retaken,  and  the  QierifF  (hall  be  excufed,  if  he  has  him 

again  before  any  a£lion  brought  againft  himfelf  for  the 

efcape  '•     A  refcue  of  a  prifoner  I'/i  execution,  either  going  ta 

gaol  or  in  gaol,  or  a  breach  of  prifon,  will  not  excufe  the 

(herifF  from  being  guilty  of  and  anfwcring  for  the  efcape  ^ 

for  he  ought  to  have  fuSicient  force  to  keep  him,  fince  he 

may  command  the  power  of  the  county'.     But  by  ftatute 

32  Geo.  II.  c.  2S«  if  a  defendant,  charged  in  execution  for 

.  any  debt  not  exceeding  100/.  will  furrender  all  his  efiefts 

C  4t6  3  to  his  creditors  (except  his  apparel,  bedding,  and  tools  of  his 

trade,  not  amounting  in  the  whole  to  the  value  of  10/.),  and 

will  make  oath  of  his  punftual  compliance  with  the  ftatute^ 

the  prifoner  maybe  difcharged,  unlefs  the  creditor  infills  on 

detaining  him  ;  in  which  cafe  he  (hall  allow  him  a/*  ^d^per 

week,  to  be  paid  on  the  firft  day  of  every  week,  and  on  failure 

of  regular  payment  the  prifoner  (hall  be  difcharged.     Yet 

the  creditor  may  at  any  future  time  have  execution  againft 

Sfche  lands  and  goods  of  fuch  defendant,  though  never  more 

aigainil  his  perfon.     And,  on  the  other  hand^  the  creditors 

Aiay,  as  in  cafe  of  bankruptcy,  compel  (under  pain  of  tranC- 

portation  for  feven  years)  fuch  debtor  charged  in  execution 

for  any  debt  under  100/.  to  make  a  difcovery  and  furrender 

*t  3  Rep,  51.     I  Sid.  330.  ■  F.N.  B.  I  JO. 

»^tat.  8  &  9  W.  III.  c.  27.  *  Cro.Jac.  419. 

remedy.  In  the  2d  vol.  p.  480.  n.  ( 1 5),  it  is  faid,  that  it  has  been 
held  in  the  court  of  chancery  that  a  creditor  who  had  his  debtor 
in  execution  might  difcharge  him,  and  take  out  a  commiflion  of 
bankrupt  againft  him  ;  but  fmce  that  note  was  printed,  the  con- 
trary was  decided  by  the  court  of  king's  bench,  and  that  in  fuch 
a  cafe  the  execution  was  a  fatisfa(^on  of  the  debt*     Cohen  ▼•  dm* 

i  of 
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of  all  his  etkCts  for  their  benefit  i  whereupon  he  is  alfo  eti« 
titled  to  the  like  difcharge  of  his  perfon  (3). 

If  a  4:apias  ad  fatisfaciendum  is  fued  out,  and  a  non  efl  inven-' 
tus  18  returned  thereon,  the  plaintiff  may  fue  out  a  procefs 
againfl  the  bai1|  if  any  were  given  :  who,  we  may  remember, 
ftipulated  in  this  triple  alternative;  that  the  defendant 
Ihould,  if  condemned  in  the  fuit,  fatisfy  the  plaintiff  his 
debt  and  cofts ;  or,  that  he  (hould  furrender  himfelf  a 
prifbner ;  or,  that  they  would  pay  it  for  him :  as  therefore 
the 'two  former  branches  of  the  alternative  are  neither  of 
them  complied  with,  the  latter  muft  immediately  take  place". 
In  order  to  which  a  writ  of  fcire  facias  may  be  fued  out 
againil  the  bail,  commanding  them  to  fccw  caufe  why  the  [  417  ] 
plaintiff  ihould.  not.  have  execution  againft  them  for  his 
debt  and  damages:  and  on  fuch  writ,  if  they  fhew  no  fufB- 
cient  caufe,  or  the  defendant  does  not  furrender  himfelf  on 
the  day  of  the  return,  or  of  (hewing  caufe,  (for  afterwards  is 
not  fuffjcient,)  the  plaintiff  may  have  judgment  againft  the 
bail,  and  take  out  a  writ  oi  capias  ad  fatisfaciendum ^  or  other 
procefs  of  execution  againft  them* 

»  Lutw.  1269—1273. 


(3)  The  creditors  who  can  compel  the  furrender  of  the  debtor's^ 
cffcAs,  and  who  are  to  have  the  benefit  of  it,  arc  only  thofe  who 
have  charged  him  in  execution.  This  ftatute  the  32  G«<),  IL 
c.  28.  is  generally  called  the  lords*  aft :  By  the  26  Geo.  III.  c«  44. 
the  provlfions  of  ii  wete  extended  to  200 /.,  and  by  the  35  Geo, 
III.  c.  5.  they  have  been  ftill  further  enlarged  to  300/.  By  the 
37  Geo,  III.  c.  85.  one  creditor  Ihall  agrte  in  writing,  in  order 
/  to  detain  fuch  a  debtor,  to  make  him  a  weekly  allowance  of  3/.  6d, ; 
and  where  t^vo  or  mor<»  (hall  agree  to  detain  him,  they  (hall  pay 
him  what  the  court  (hall  direft,  not  exceeding  2/.  a-week  each. 
See  the  daufes  of  the  aft  in  2  Burny  tit.  GaoL 

The  prifoner  (hall  never  afterwards  be  liable  to  be  arrefted  on 
any  aftion  for  the  fame  debt,  unlefs  convifted  of  perjury.  But  a 
prifoner,  to  have  the  benefit  of  this  .aft,  muft  petition  the  court 
from  which  the  procefs  ifTued,  upon  which  he  (hall  be  in  cuftody, 
before  the  end  of  the  firft  term  after  he  is  arretted,  unlefs  he  after- 
wards (hews  his  negleft  arofe  from  ignoxance  or  miftake* 

14  2.  The 
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l»  The  next  fpecies  «f  execation  isagainft  the  goods  and 
chattels  of  the  defendant  |  and  is  called  a  writ  oi  fieri  facuu'^ ^ 
from  the  words  in  it  where  the  (herifF  is  commandedi  ^nod 
fieri  faciat  de  bonis^  that  he  caafe  to  be  made  of  the  goods  aad 
chattels  of  the  defendant  the  fum  or  debt  recovered.  This 
lies  as  well  againft  privileged  perfons,  peersy  tsfc.  as  other 
common  perfons :  and  againft  executors  or  adminiftrators 
with  regard  to  the  goods  of  the  deceafed.  The  (heriff  may 
not  break  open  any  outer  ^oors  %  to  execute  eithec  th^s^  ot 
the  former,  writ :  but  mull  enter  peaceably: ;  and  may  thea 
break  open  any  inner  door,  belonging  to  the  defendant,  in 
order  to  take  the  goods  y.  And  he  may  fell  the  goods  and 
chattels  (even  an  eftate  for  years,  which  is  a  chattel  real  *) 
of  the  defendant,  till  he  has  raifed  enough  to  fatisfy  the  judg* 
ment  and  cods:  firft  paying  the  landlord  of  the  premifcs 
upon  which  the  goods  are  found,  the  arrears  of  rent  then 
due,  not  exceeding  one  year's  rent  in  the  whole  «(4).  If  part 
only  of  the  debt  be  levied  on  a  fieri  facias^  the  plaintiff  may 
have  a  capias  ad  fatisfaciendum  for  the  refidue  ^* 

3.  A  THIRD  fpecies  of  execution  is  by  writ  of  levari  fa^ 
ciasj  which  affefls  a  man's  goods  and  the  profits  of  his  landsj 
by  commanding  the  (heriflF  to  levy  the  plaintiff's  debt  on  the 
lands  and  goods  of  the  defendant ;  whereby  the  (heriff  may 
feife  all  his  goods,  and  receive  the  rents  and  -  profits  of  his 
lands,  till  fatisfaftion  be  made  to  the  plaintiffs  Little  ufe 
is  now  made  of  this  writ ;  the  remedy  by  elegit,  which  takes 
C  418  1  poiKiGonofthelandsthemfelves,  being  much  more  effe<^uaK 
But  of  this  fpecies  is  a  writ  of  execution  proper  only  to  eo- 

■"^  Append.  No  II  I.  §7.  *  Stat.  8  Ann.  c.  14. 

*  5  Rep«  9a.  ^  I  Roll.  Abr.  904.  Cro.  IIis.  344. 

y  Palm.  54.  ^  Finch.  L.  471. 

..»S  Rep.  171. 

I  ■■  ■  ■..-IWJ.  t|  »— — ^— ^ 

(4}  But  the  landlord  muft  make  a  demand  of  the  rent  due  be* 
fore  the  goods  are  removed^  or  he  cannot  have  the  benefit  of  the 
ftatute.  I  Sir.  97.  If  the  flienff  in  levying  an  execution  has  any 
doubt  whether  the  goods  fhewn  him  are  the  property  of  the  de* 
fendant,  he  may  fummon  a  jury,  and  if  the  jury  find  them  to  be 
th«  defendant's  property,  the  (heriff  is  iodemnlfied.  4  71  R>  633. 
'  ^  clefiaftics  i 
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clefiaftics ;  which  is  given  when  the  flieriff,  npon  a  ctymmoa 
writ  of  execution  fucd,  returns  that  the  defendant  is  a  bene-  ^ 
ficcd  clerk,  not  having  any  lay  fee.  In  this  cafe  a  writ  goes 
to  the  bifhop  of  the  diocefe,  in  the  nature  of  a  Ifvari  ofrJUri 
facias  *y  to  levy  the  debt  and  damage  de  boms  ecclefiajlicis^ 
which  are  not  to  be  touched  by  lay  hands :  and  thereupon 
the  bifliop  fends  out  z  fequeftration  of  the  profits  of  the  clerkTs 
benefice,  dire£led  to  the  churchwardens,  to  colle£i  the  fame 
and  pay  .them  to  the  plaintiff,  till  the  fuU  fum  be  faifed^, 

4,  The  fourth  fpecies  of  execution  Is  by  the  writ  of  eU^ 
git:  which  is  a  judicial  writ  given  by  the  ftatute  Weflm.  z 
13  £dw»  L  c.  18.  either  upon  a  judgment  for  a  debt,  or  da« 
mages ;  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law  a  man  could  only  have 
fatisfa£tion  of  goods,  chattels,  and  the  prefent  profits  of 
lands,  by  the  two  laft  mentioned  writs  of  Jiert  facias^  or  Ic^ 
vari  facias ;  but  not  the  pofTcffion  of  the  lands  themfelvesj 
which  was  a  natural  confequence  of  the  feodal  principle^ 
which  prohibited  the  alienation,  and  of  courfe  the  incum* 
bring  of  the  fief  with  the  debts  of  the  owner.  Arid,  when 
the  reftriftion  of  alienation  began  to  wear  away,  the  confe* 
qnence  ftlU  continued ;  and  no  creditor  could  take  the 
poflefEon  of  lands,  biit  only  levy  the  growing  profits :  fo 
that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
ouftcd  of  his  remedy.  The  Aatute  therefore  granted  this 
writ,  (called  an  elegit^  becaufe  it  is  in  the  choice  or  election 
of  the  plaintiff  whether  he  will  fue  OPt  this  writ  or  one  of 
the  former,}  by  which  the  defendant's  goods  and  chattels  are 
flotfold,  but  only  appraifed }  and  all  of  them  (except  oxen 
and  beads  0/  the  plough)  are  delivered  to  the  plaintiff,  at  fuch 
reafonable  appralfemcnt  and  price,  in  part  of  fatisfa6)ion  of 
his  debt.  If  the  goods  are  not  fufHcIent,  then  the  moiety  or 
one  half  of  his  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given '^j  whether  held  in  his  own  name,  or  by  any 
other  in  truft  for  him  ^,  are  alfo  to  be  delivered  to  the  plain-  f  4iq  t 
tiff;  to  hold,  till  out  of  the  rents  and  profits  thereof  the  debt 

^  Kf»5^r.  ori^.  ^cojuJic.  22.  ft  loft  4.  '2  Inft.  395. 

•  %  BiUB.  C6«L  Ijw,  329.  •  $tat.  29  Car.  II.  c.  }« 
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be  ieviedy  e»-til!  the  defendant's  intercft  be  expired ;  as,  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail. 
During  this  period  the  plaintiff  is  called  tenant  hj  elegit^  of 
whom  we  fpoke  in  a^  former  part  bf  thefe  commentaries  ^. 
We  there  obferved  that  till  this  ftatute,  hj  the  antient  com- 
mon law,  lands  were  not  liable  to  be  charged  with,'or  feifed 
for,  debts;  becaufe  by  thefe  means  the  conneflion  between 
lord  and  toiiant  might  be  deftroyed,  fraudalent  alienations 
might  be  made,  and  ihc  ferviccs  be  transferred  to  be  perform- 
ed by  a  ftranger :  provided  the  tenant  incurred  a  large  dehtj 
fufficicnt  to  cover  the  land.     And  therefore,  even  by  this  fta- 
tttte,  only  one  half  was,  and  now  is,  fubjefl  to  execution  ; 
that  out  of  the  remainder  fufHcient  might  be  left  for  the  lord 
to  diftrain  upon  for  his  fervices.     And,  upon  the  fame  feodal 
principle,  copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment  K     But,  in  cafe  of  a  debt 
to  the  king,  it  appears  by  magna  carta^  c.  8.  that  it  was  al- 
lowed by  the  common  law  for  him  to  take  pbfleflion  of  the 
lands  till  the  debt  was  paid.     For,  he,  being  the  grand  fu- 
periorand  ultimate  proprietor  of  all  landed  cftates,  might  fcife 
the  lands  xiito  his  own  hands,  if  any  thing  was  owing  from, 
the  vafal ;  and  could  not  be  faid  to  be  defrauded  of  his  fA- 
vices,  when  the  oufter  of  the  vafal  proceeded  from  his  own 
Command..    This  execution,  or  feifing  of  lands  by  eUiity  1$ 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken :  but,  if  execution  can ,  only  be  had  of  the 
goods,  becaufe  there  are  no  laMs,  and  fuch  goods  are  not  faf- 
ficient  to  pay  the  debt,  a  capias  ad  fatisfaeiertdum  may  then  be 
had  after  the  elegit  s  for  fuch  eUgit  is  in  this  cafeno  more  in 
effeft  than  a  fieri  facias} ^     So  that  body  and  goods  may  be 
taken  In  execution,  or  land  and  goods;  but  not  body  and 
land  too,  upon  any  judgment  between  fubjefl  and  fubjecl  in 
the  courfe  of  the  common  law.     But 

5.  Upon  fome  profecutions  given  by  ftatute }  aa  in  the 

cafe  of  recognizances  or  debts  acknowleged  on  ftatute  mer- 

£  420  3  chant,  or  ftatutes  ftaplc  (purfuant  to  the  ftatutes  isEdw.I. 

de  mercatorihusy  and  27£dw.III.  c.  9.) ;  upon. forfeiture  of 

»  Book  II.  ch.  10.  \\  Roll.  Abr.  %%%  \  Hob.  %%. 
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thefe»  the  body,  laodiy  and  goods,  ttty  all  be  taken  at  onoe 
in  execution^  to  coippel  the  paymeot  of  the  debt.    The  pro* 
cefs  hereon  is  ufually  called  ao  extmi  or  iatteruU  fadas^  bc» 
caufe  the  iberi£F  is  to  caufe  the  landtp  \^f,  to  be  appraifcd  to 
their  full  extended  value^  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  foon  the  debt 
will  be  fatisfied*'.    And  by  ftatutc  33  Hen.  VIII.  c.  39.  all 
obligations  made  to  the  king  ibaU  hare  tbe  fame  foree,  and . 
of  confequen^  tbe  fame  remedy  to  recover  them,  a$a  ftatuto 
ftaplc  :  though  indecdy  before  this  ftatute,  the  king  waa  in- 
titled  to  fue  Q«t  executipn  agai^ft  tbc  body,  landsi  and  gooda 
of  his  accountant  or  debtor  ^    And  hia  debt  ibaU,  b  fuing 
out  e^^ecutioQ,  be  preferred  to  that  of  every  other  creditor, 
who  ha(h  pot  obtained  judgn^ent  before  the  king  commenced 
his  fuit^  ( ; )»  The  king's  judgment  alfo  affects  all  lands,  which 
the  king's  debtor  hath  at  or  after  the  time  of  contrafting  his 
debt,  or  which  any  of  his  officers  mentioned  in  the  ftatute 
13  Eliz.  c.  4.  hath  at  or  after  the  time  of  his  entering  on  the 
office  :  fo  that»  if  fuch  officer  of  tbe  crown  alienes  fpr  a  valu* 
able  confideration,  the  land  (hall  be  liable  to  the  king's  debt, 
even  in  the  hands  of  a  bona  fide  purchafor  \  though  the  debt 
due  to  the  king  was  contracted  by  the  vendor  many  years 
after  the  alienatioo  "•    Whereas  judgment  between  fubje^k 
and  fubjeA  related|  even  at  common  law,  no  farther  back  r  421  1 
than  the  Grft  day  of  the  term  in  which  they  were  recovered, 
in  refpe£t  of  the  lands  of  the  debtor ;   and  did  not  bind  his 
goods  and  chattels,  but  from  the  date  of  the  writ  of  execu* 
tion :   and  now,  by  the  ftatute  of  jfrauds,  29  Car.  II.  c.  3. 
the  judgment  (hall  not  bind  the  land  in  the  hands  of  a  bona 

^  F.  N.  B.  ijt.  "  Stat  33  Hen.  Vllf.  c.  39,  §  74. 

'  3  R«p.  It.  •  10  Rtp.  55,  56. 


(;)  If  goods  arc  taken  in  execution  hy  tbe  (heriff  oa  a^ri 
facU^  again  ft  the  king's  debtofy  and  before  they  arc  fold,  an  ex* 
tent  at  the  king's  fvit  i flues  upon  a  bond  given  to  the  crown,  which 
extent  bears  date  or  trjle  after  the  delivery  of  the  fort  facial  to  the 
flieriffy  the  execution  upon  ihtforljiacias  ihall  be  completed,  and 
(hall  not  be  defeated  by  the  extent.    4  T.  /2.  402. 
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fide  purchafor,  but  only  from  the  day  of  aftuaUjr  figniog  the 
fame  ;  which  is  dircded  by  the  ftatute  to  be  pundually  en- 
tered on  the  record :  nor  (hall  the  writ  of  executton  bind  the 
goods  in  the  hands  of  a  ftrangerj  or  a  purchafor^  bat  only 
from  the  adual  delivery  of  the  writ  to  the  (heriflF  or  other 
officer^  who  is  therefore  ordered  to  endorfe  on  the  back  of  it 
the  day  of  his  receiving  the  fame. 

These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  executton  of  judgments :  and  when  the 
plaintiff's  demand  is  fatisfied,  either  by  the  voluntary  pay- 
ment of  the  defendant,  or  by  this  compulfory  procefs,  or 
otherwife,  fatisfaflion  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harafled  a 
fecond  time  on  the  fame  account.  But  all  thefe  writs  of 
execution  muft  be  fued  out  within  a  year  and  a  day  after  the 
judgment  is  entered  \  otherwife  the  court  concludes  prima 
facie  that  the  judgment  is  fatisfied  and  extin£l :  yet  however 
it  will  grant  a  writ  of  fcire  facias  in  purfuance  of  flatate 
[  422  ]  Weftm.  2.  13  £dw.  I.  c.  45.  for  the  defendant  to  fhew  caufe 
why  the  judgment  (hould  not  be  revived,  and  execution  had 
againft  him ;  to  which  the  defendant  may  plead  fuch  matter 
as  he  has  to  allege,  in  order  to  (hew  why  procefs  of  execution 
(hould  not  be  iffued  :  or  the  plaintiff  may  ftill  bring  an  a£tion 
of  debt,  founded  on  this  dormant  judgment,  which  was  the 
only  method  of  revival  allowed  by  the  common  iaw^. 

In  this  manner  are  the  feveral  remedies  given  by  the  Eng- 
Hfli  law  for  aU  forts  of  injuries,  either  real  or  perfonal^  ad- 
roiniftered  by  the  feveral  courts  of  juftice,  and  their  refpedive 
officers.  In  the  courfe  therefore  of  the  prefent  volopie  we 
have,  (irft,  feen  and  confidered  the  nature  of  remedies,  by 
the  mere  a£k  of  the  parties,  or  mere  operation  of  law,  with- 
out any  fuit  in  courts.  Wc  have  next  taken  a  view  of  reme- 
dies by  fuit  or  a£lion  in  courts  :  and  therein  have  contem* 
plated,  (irft,  the  nature  and  fpecies  of  court;3,  inftituted  for 
the  redrefs  of  injuries  in  general ;  and  then  have  (hewn  in 
what  particular  courts  application  muft  be  made  for  the  re* 

*  Skin.  157.  F  Co.  LitL  apo. 
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drefft  of  particular  injuries,  or  the  dofirineof  jurIAli£lion6  and 
cognizance.  We  afterwards  proceeded  to  confider  the  na- 
ture and  diftribution  of  wrongs  and  injuries  afFeAing  every, 
fpecies  of  perfonal  and  real  rights,  with  the  refpe£live  reme- 
dies by  fuit|  which  the  law  of  the  land  has  afforded  for  every 
poITible  injury.  .And^  laftly,  we  have  deduced  and  pointed 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  ia 
the  courts  of  juftice ;  proceeding  from  the  firft  general  com* 
plaint  or  original  writ ;  through  all  the  ftages  of  pfoce/s,  to 
compel  the  defendant's  appearance ;  and  oi  pUading^  or  for- 
mal allv^gation.  on  the  one  fide,  and  excufe  or  denial  on  the 
other  \  with  the  examination  of  the  validity  of  fuch  complaint 
or  excufe,  upon  demurrers  or  ih^  truth  of  the  fa£ls  alleged 
and  denied,  upon  ijfue  joined,  and  it's  feveral  triaU  g  te  the 
judgment  or  fentence  of  the  law,  with  xtfytGt  to  the  nature  And 
amount  of  the  redrefs  to  be  fpecifically  given :  till,  after -con- 
fidering  the  fufpenfion  of  that  judgment  by  writs  in  the  nature 
of  appeals^  we  have  arrived  at  it's  final  execution  i  which  puts 
the  party  in  fpecific  pofleffion  of  his  right  by  the  intervention 
of  minifterial  officers,  or  elfe  gives  him*an  ample  fatisfadion,  r  ^23  1 
either  by  equivalent  damages,  or  by  the  confinement  of  his 
body  who  is  guilty  of  the  injury  complained  oL 

This  care  and  circumfpe£iion  in  the  law, — in  providing 
that  no  man's  right  ihall  be  affe^ed  by  any  legal  proceeding 
without  giving  him  previous  notice,  and  yet  that  the  debtor 
ihall  not  by  receiving  fuch  notice  take  occafion  toefcape  ffom 
juftice  \  in  requiring  that  every  complaint  be  accurately  and 
precifely  afcertained  in  writing,  and  be  as  pointedly  and  exj» 
a£lly  anfwered ;  in  clearly  (biting  the  quellion  either  of  law 
or  of  fad ;  in  deliberately  refolving  the  former  after  full  ar- 
gumentative dafcuffion,  and  indifputable  fixing  the  latter  by 
a  diligent  and  impartial  trial ;  in  corre£ling  fuch  errors  as 
may  have  arifen  in  either  of  thofe  modes  of  decifion,  from 
accident^  miftake,  or  furprtze ;  and  in  finally  enforcing  the 
judgment,  when  nothing  can  be  alleged  to  impeach  it ;— »this 
anxiety  to  maintain  apd  rcftore  to^every  individual  the  enjoy* 

H  h  a  ment 
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nfefit  of  his  civil  rights,  without  intrenching  apon  thofe  o( 
Mj  other  individual  in  the  natioQi  this  parental  folicitude 
which  pervades  our  whole  legal  conftitutioo^  is  the  genuine 
offspring  of  that  fpirit  of  equal  liberty  ivhich  is  the  fingular 
felicity  of  £ngli(hniefi«  At  the  fame  time  it  muft  be  owned 
to  have  given  an  handle,  in  fome  degree^  to  tfaxrfe  complaintSi 
of  delay  in  the  pffa£lic«  of  the  law,  whidi  arc  not  wholly 
without  foundation,  but  are  greatly  exaggerated  beyond  the 
truth.  There  may  be,  it  is  tiue,  in  tbtSt  afl  is  alhotber  de- 
partments of  knowlege,  a  few  unworthy  profeflbrs:  who  dud j 
the  fcience  of  chicane  and  fophiftry  father  than  of  truth  and 
juftice  $  and  who,  to  gratify  the  fpieen,  the  diflionefty,  and 
vilfulnefa  of  their  clients,  may  endeavour  to  fcreen  the 
guilty,  by  an  unwarrantable  ufe  of  thofe  mean^  which  were 
intended  to  proteA  the  innocent.  But  the  frequent  difap- 
pointments  and  thexonftant  difcountenance,  that  they  meet 
with  in  the  courts  of  juftice,  have  confined  thefe  men  (to  the 
honour  of  this  age  be  it  fpoken)  both  in  number  and  repolatioR 
to  indeed  a  very  defpicable  compafs. 

Yet  fome  delays  there  certainty  are,  .and  muft  unavold- 
aUy  be,  in  the  conduft  of  a  fait,  however  defirous  the  parties 
[  424  J  and  their  agents  may  be  to  come  to  a  fpeedy  determination). 
Tfacfe  arife  from  the  fame  original  caufes  as  were  meihtioned 
in  examining  a  former  complaint  *^ ;  from  liberty,  propcrtf) 
civility,  commerce,  and  an  e&tent  of  populous  territory  ^ 
which  whenever  we  are  willing  to  exchange  for  tyranny;  po* 
verty,  barbarifm,  idlenefs,  and  a  barren  defart,  we  iqay  then 
enjoy  the  lame  difpatch  of  caufes  that  is  fo  highly  extolled  hi 
fome  foreign  countries*  But  common  fenfe  and  a  littk  e^c* 
ferieoce  will  convince  us,  that  more  time  and  circumfpedioo 
are  cequifite  in  cauiCes,  where  the  fuitors  have  valuable  and 
'  permanent  rights*  to  lofe,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to*day,  maybe 
fei&d  by  their  prince  to*morrow.  In  Turkey^  fays  Monte* 
fquieu  %  where  little  regard  is  (hewn  to  the  live4  or  fortuoes 

4  Seepag.  317.  t  Sp.  L.b.  6.  ch»  s* 

■     ^  of 
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of  the  fubjed^  all.cattfes  are  quickly  decided :  the  baffad,  6ti 
a  fttmmary  hearing,  orders  which  party  he  pleafes  to  be  baf- 
tinadoed«  and  then  fends  them  about  their  bufinefs.  But  iki 
free  dates  the  trouble,  expenie,  and  delays  of  juAcial  pro- 
ceedings aM  the  prke  that  every  fubjcfk  pays  for  his  liberty  : 
and  in  all  governments,  he  adds,  the  formalities  of  law  in* 
creafe,  in  proportiop  to  the  value  which  is  let  on  the  honour^ 
the  fortune,  the  liberty,  and  life  of  the  fubjed. 

From  thefe  principles  it  might  reaibnably  follow,  that  the 

EngUib  coorfi9  (hould  bo  more  fabjeA  to  delays  than  tbofe  of 

other  nations ;  as  they  fet  a  greater  value  on  life,  on  liberty, 

and  on  property*    But  it  is  our  peculiar  felidty  to  enjoy  the 

advantage,  and  yet  to  be  exempted  from  a  proportionable  fiiare 

of  the  burthen.    For  the  courfe  of  the  civil  law,  to  which 

moft  other  nations  conform  their  pra£lice,  is  much  more 

tedious  than  ours  i  for  pmof  of  which  I  need  only  appeal  to 

the  fuitors  of  thofe  courts  in  England,  where  the  praAice  of 

the  Roman  law  is  allowed  in  it's  full  extent.     And  panicu* 

larly  in  France,  not  only  our  Fortefque '  accufes  (on  his  own 

knowlege)  their  courts  of  moft  unexampled  delays  in  admi* 

niftering  juftice :  but  even  a  writer  of  their  own*  has  not  fcru* 

pled  to  teftify,  that  there  were  in  his  time  more  caufcs  there 

depending  than  in  all  Europe  befides,  and  feme  of  them  an  f  ^25  ] 

hundred  years  old.    But  (not  to  enlarge  upon  the  prodigious 

improvements  which  have  been  made  in  the  celerity  of  juftice 

by  the  difufe  of  real  actions,  by.the  ftatutes  of  amendment 

and  jeofails  v,  and  by  other  more  modern  regulations,  which 

it  now  might  be  indelicate  to  remember,  but  which  pofteriry 

will  never  forget)  the  time  and  attendance  afforded  by  the 

judges  in  our  Engliih  courts  are  alfo  greater  than  thoie  of 

many  other  countries*    In  the  Roman  calendar  there  w^re  in 

the  whole  year  but  twenty-eight  judicial  or  trivei1>ial  ^  days 

allowed  to  the  praetor  for  deciding  cauies^ :  whereas,  with 

*  Je  Laud*  LL»  t.  53.  Ucehat  fraetoit  fari  tria  verha,  do,  dko^ 

^  Bodin.  de  RtfubL  /.  6.  c.  6t  addUo,     (Caiv.  Lett,  »85.) 

y  See  pag.  407.  V  Spelman  of  the  terms,  §  4.  c.  s. 
-  ^  Otbcrwile  caUed  dletfejii  in  quibui 

H  h  3  us. 
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M9,  one  fourth  of  the  year  is  term  time,  in  which  three  courts 
conftantly  fit  for  the  difpatch  of  matters  of  law ;  befides  the 
very  clofe  attendance'of  the  court  of  chancery  for  determining 
faits  in  equity,  and  the  numerous  courts  of  aflife  and  nifi 
prius  that  fit  in  vacation  for  the  trial  of  matters  of  faft.  In- 
deed there  is  no  other  country  in  the  known  world,  that  hath 
an  inftitution  fo  commodious  and  fo  adapted  to  the  difpatch 
of  caufes,  as  our  trials  by  jury  in  thofe  courts  for  the  deciGon 
of  fa£l8 :  in  no  other  nation  under  heaven  does  juftice  make 
her  progrefs  twice  in  each  year  into  almoft  every  part  of  the 
kingdom,  to  decide  upon  the  fpot  by  the  voice  of  the  people 
themfelves  the  difputes  of  the  remoteft  provinces. 

And  here  this  part  of  our  commentaries,  which  regularly 
treats  only  of  redrefs  at  the  common  law,  would  naturally 
draw  to  a  conclufion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  tery  different  from  thofe  at  common  law.  and 
as  thofe  courts  are  of  a  very  general  and  extenfive  jurifdidion, 
it  is  in  fome  meafure  a  branch  of  the  talk  I  have  undertaken, 
to  give  the  ftudcnt  fome  general  ideaof  t^e  forms  of  praSicc 
adopted  by  thofe  courts.  Thcfe  will  therefore  be  the  fubjcft 
of  the  enfuing  chapter. 


J. 
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CHAPTER    THE    TWENTV-SEVENrH, 


OF    PROCEEDINGS    in    the 
COURTS    OF    EQUITY. 


BEFORE  wc  enter  on  the  propofcd  fubjcii  of  the  en- 
fuing  chapter,  viz*  the  nature  and  method  of  proceed- 
ings in  the  courts  of  equity,  it  will  be  proper  to  recolle£l  the 
obfenrations  which  were  made  in  the  beginning  of  this  book  ^ 
op  the  principal  tribunals  of  that  kind,  acknowleged  by  the 
conftitution  of  England  ;  and  to  premife  a  few  remarks  upon 
.thofe  particular  caufcs,  wherein  any  of  them  claims  and 
cxercifes  a  fole  jurifdidion,  didind  from  and  excluCve  of 
the  other. 

I  HAVE  already  ^  attempted  to  trace  (though  very  concife* 
ly)  the  hiftory,  rife,  and  progrefs,  of  the  extraordinary  court, 
<or  court  of  equity»  in  chancery.  The  fame  jurifdi£li0n  is 
ezercifed,  and  the  fame  fyftem  of  redrefs  purfued,  in  the 
equity  court  of  the  exchequer ;  with  a  diftin&ion  however  as 
to  feme  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.  And,  firft,  of  thofe  peculiar  to 
the  chancery* 

I.  Upon  the  abolition  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  guardian  of  its  infant 
tenants,  was  totally  eztinguiflied  in  every  feodal  view ;  but 

•  pa|.  45.  50.  7S,  *  pa|.  50,  ftff . 

H  h  4  refulted 
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refultcd  to  die  king  in  'ha  coutt  of  chamny,  togetbtfr  with 
the  general  proteflkm^  t>£  all  other  ifffimU  in  tibc  kt9g^om. 
When  therefore  a  £kberlei8  chaU  haa  no  other  guaT4ian,  the 
court  of  chancery  haa  a  right  to  appoint  cttie  (it);  and,  from 
all  procoedinga  rtlatiYetkereto,  an  appeal  Jk a;to  the  ho.ufe  o( 
lorda.  Tlie  court  of  ezoheq»er  can  only  appoint  a  guasdian 
ad  litem f  to  manage  the  defence  of  the  infant  if  a  fyit  be  com- 
menced againft  hinv;  a  power  which  ia  incident  to  the  junf-* 
didion  of  crery  court  of  juftice  ^ :  bat  when  the  intereft  of  a 
minor  comeg  before  the  court  judicially,  in  the  progreis  of 
a  caufe,  or  upon  a  bill  for  that  purpofe  filed,  cither  tribunal 
indifcriminately  will  take  care  of  the  property  of  the  iofant. 

2*  As  to  Ukts  and  lunaiicj :  the  king  himfelf  ufed  fotnierly 
to  commit  the  cuftody  of  them  to  proper  committees,  in  erciy 
parttcttlar  cafe ;  but  now,  to  avoid  foKcitations  and  the  very 
ihadow  of  undue  partiality,  a  warrant  is  iflued  by  the  kiog' 
under  his  royal  fign  manual  to  the  chancellor  or  keeper  of  his 
feal,  to  perform  this  office  for  him :  and,  if  be  zGtt  impro- 
periy  in  granting  fach  cuftodies,  the  complaint  moft  be  made 
to  the  king  himfelf  in  council'  (a),  fiat  the  previous  proceed* 
ings  on  the  commiflion,  to  inquire  whether  or  no  the  paitj 
be  an  idiot  or  a  lunatic,  are  on  the  law*  fide  of  the  coarl  of 
chancery,  and  can  only  be  redrefied  (if  erroneous)  by  writ 
of  error  in  the  regular  courfe  of  law. 

3.  The  king,  as  parens  pntriae^  has  the  general  fupetja* 
tendence  of  all  chanties ;  which  he  cxercifes  by  the  keeper  of 
his  confcience,  the  chancellor.     AikI  therefore,  whenever  it 

c  F.  N.  B.  17.  '  See  book  I.  ch.  t. 

*  Cro.  Jat.  641.    s  Lev.  163.     T.       '  3  P.  Wabi.  ioS.  See  Reg.  Br.  t^7- 


( I )  And  the  court  of  chancery  will  appoiat*  a  guardian  to  anio- 
fant,  and  allow  him  a  fuitable  maintenance,  on  a  petitiMi^  thoogh 
there  is  no  caufc  depending.  Ex  parte  Kenty  3  Bro.  Chan,  Rtp* 
88.     Ex  parte  Salter^  Ibid.  s^o.   Ex  parte  Wbitjieldt    Z^  AiL  $1$^ 

{t)  See  I  vol.  303.  n.  (5). 
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is  neceflai7»  tfaeattorney^genenVjat  HmT^atAm^Molji^'u 
formant^  (wlio  te  ttfoatty  called  the  rehttmiy}  filef  iK^^fitjip  ^tk 
informatioii  in  the  court  of  chaticeiy  to  have  the  chaticjr  pro* 
perljr  eftabliOied.  Bjr  ftatote  alfo  4;  Ebs*  c.  4.  auihority  14 
giten  ta  the  lord  chancellor  or.  lord  keeper,  >i>d  to  tke-cb^OH 
cciloT  of  the  duchy  of  Laacafter,  vefpefthrely,  to  grant  Gom« 
mii&ons  under  their  feveral  feala,  to  inquhcc  into  any  abafss  [  42S  ] 
of  charitable  donations,  and  redify  the  fame  by  decree  i 
which  may  be  reviewed  in  the  refpedire  courts  of  the  fereral 
chancellors,  upon  exceptions  taken  thereto.  But,  ibougk 
this  is  done  in  the  petty  bag  office  in  the  court  of  chancery, 
becaufe  the  commiffion  is  there  returned,  it  is  not  a  proceed- 
iog  at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  -evidence  below  is- not  taken  down  in 
writing,  and  the  refpondent  in  Jiis  anfwer  to  the  exceptions 
may  allege  what  new  matter ife  pleafes ;  upon  which  they  go 
to  proof,  and  examine  witnefies^  in  writing  upon  all  the  mat* 
ters  in  iflue:  and  the  court  may  decide  the  fefpondent  to 
pay  all  the  colls,  though  no  fuch  authority  is  given  by  the 
ftatute.  And;  as  it  is  thus  confidered  as  an  original  caufe 
throughout,  'atf  appeal  \\t&  of  courfe  from  the  cfaanbellor't 
decrte  to  the  hoilfe  of  peers  ',  notwithftaiidii^  imy  loofc  opi-* 
nions  to  the  contrary  ^ 

4*  By  the  feveral  (latutes  relating  to  hanhruptsy  a  fum- 
mary  jurifdi£lion  is  given  to  the  chancellor,  in  many  mat- 
ters confequential  or  previous  to  the  commifliQn.s  thereby  di- 
re^ed  to  .be  ifiued^  from  whidi  the  (latutes  give  no  ap- 
peal (3). 

On  the  other  hand,  the  jurifdi£lion  of  the  court  of  chan- 
cery dotli  not  extend  to  fome  caufes,  wherein  relief  may  be 

>Dake*ichar.  ufes,6s.  i»S  Corporatioaof  ^  z  Vern.  ix8. 

Boff($/<S~V.  Lenthal.   Cam.  9  May  1743. 

(3)  The  fummary  jurifdi6lion  of  the  court  of  equity,  in  cafes 
of  Bankrupt,  muft  be  perfonally  exercifed  by  the  chancellor,  lord- 
keeper,  or  the  lords  cojQinii&oncrs  of  the  great  fcaL  2  Woodd. 
400. 
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had  in  the  exchequer.  .  No  information  can  be  brought,  is 
•  chancery,  for  fuch  miftaken  charities,  as  arc  giren  to  Ac 
king  by  the  ftatutes  for  fupprefling  fuperftitious  ufw.  Nor 
can  chancery  give  any  relief  againft  the  kinr^,  or  direft  any 
aft  to  be  done  by  him,  or  make  any  decree  difpoRng  of  or 
affefting  his  property  ;  not  even  in  cafes  where  he  is  a  royal 
truftee*  (4).  Such  caufes  muft  be  determined  in  the  conrtof 
exchequer,  as  a  court  of  revenue ;  which  alone  has  power 
t  4^9  ]  ^ver  the  king's  treafure,  and  the  officers  employed  in  its  ma- 
oagement :  unlefs  where  it  properly  belongs  to  the  duchy 
court  of  Lancafter,  which  hath  alfo  a  fimiiar  jurifdidion  as 
a  court  of  revenue  ;  and,  like  the  other,  confifts  of  both  a 
court  of  law  and  a  court  of  equity. 

In  all  other  matters,  what  is  faid'of  the  court  of  equity  io 
chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
pra£lice,  it  arifes  from  the  different  conftitution  of  their offi- 

'  H»gg>nt  v«  York  Buildings*  Com-      Lightboun  v.  Attorncy-gcocral.  Cm* 
pany.  Cane.  24.  0€t,  174c.  Reeve  v.  At-       2  May,  174 S- 
toiaey- general.     Cane.  A7JV0V.  1741. 

■  _ 

(4)  **  Where  the  rights  of  the  crown  arc  concerned^  if  they 
*'  extend  only  to  the  fuperintendance  of  a  public  truft,  as  in  the 
**  cafe  of  a  charity,  the  king's  attorney-general  may  be  ipade  a 
•*  party  to  fuftain  thofc  rights ;  and  in  other  cafes  where  the 
**  crown  18  not  in  polTeffion,  a  title  veiled  in  it  is  not  impeached, 
**  and  its  rights  only  incidentally  concerned;  it  has  generally  hecn 
**  confideredy  that  the  king's  attorney-general  may  be  made  a 
**  party  in  refpe£l  of  thofe  rights,  and  the  pradice  has  been  ac- 
"  cordingly.   (i   -P.   U^nu.  44?.)    But   where  tl>c  crown  is  In 
**  pofTefiion,  or  any  title  is  veiled  in  it  which  the  fuit  fceks  to  di- 
^  veil,  or  its  rights  are  the  immediate  and  fole  obje6l  of  the  fuit, 
««  the  appUcation  muil  be  to  the  king,  by  petition  of  right,  (Reeve 
•«  againft  Attorney-general,  mentioned  in  Penn  v,  lord  Baltimore, 
«  I  Fef.  445,  446.)  upon  which,  however,  the  crown  may  refer 
«*  It  to  the  chancellor  to  do  right,  and  may  dirc6l  that  the  attorney- 
**  general  ihall  be  made  a  party  to  a  fuit  for  that  purpofe.    The 
««  queen  has  alfo  the  fame  prerogative.  (2  RqB.  JBr.  213.)" 
Mitf*  Treat,  on  Pkadings  in  Chan. 

14  cers: 
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cers  :  ot,  if  they  diflfer  in  any  thing  more  efiential,  one  of 
them  muft  certainly  be  wrong  \  for  truth  and  juftice  are  al«    • 
ways  uniform,  and  ought  equally  to  be  adopted  by  them  ail* 

Lbt  us  next  take  a  brief,  but  comprehenGve,  view  of  the 
general  nature  of  equity,  as.  now  underftood  andpra^lifed  in 
«ur  feveral  courts  of  judicature*  I  have  formerly  touche4 
upon  it  ^f  but  imperfeAly  :  it  deferves  a  more  complete  ex- 
plication, yet  as  nothing  is  hitherto  extant,  that  can  give 
a  ftranger  a  tolerable  idea  of  the  courts  of  equity  fubfifting 
in  England,  as  diftinguiflied  from  the  courts  of  law,  the 
compiler  of  thefe  obfervations  cannot  but  attempt  it  with 
diffidence :  thofe  who  know  them  beflj  are  too  much  em- 
ployed to  find  time  to  write ;  and  thofe,  who  have  attended  but 
little  in  thofe  courts,  muft  be  often  at  a  lofs  for  materials. 

£(^iTT  then,  in  its  true  and  genuine  meaning,  is  the 
foul  and  fpirit  of  all  law :  po/itive  law  is  conftrued,  and  r^- 
tienal  law  is  made,  by  it.  In  this,  equity  is  fynonymous  to 
juftice  ;  in  that,  to  the  true  fenfe  and  found  interpretation 
of  the  rule*  But  the  very  terms  of  a  court  of  equity,  and  a 
court  of  Ai«;,  as  contrafted  to  each  other,  are  apt  to  confound 
and  miflead  us :  as  if  the  one  judged  without  equity,  and 
theother  was  not  bound  by  any  law.  Whereas  every  defini- 
tion or  illuftration  to  be  met  with,  which  now  draws  a  line 
between  the  two  jurifdi£tions,  by  fetting  law  and  equity  in 
oppofition  to  each  other,  will  be  found  either  totally  erro- 
neous, or  erroneous  to  a  certain  degree.  L  43^  J 

I.  Thus  in  the  firft  place  it  is  faid  *,  that  it  Is  the  bufi- 
nefs  of  a  court  of  equity  in  England  to  abate  the  rigour  of 
the  common  law.  But  no  fuch  power  is  contended  for.  Hard 
was  the  cafe  of  bond- creditors,  whofc  debtor  dcvifed  away  his 
real  eftate;  rigorous  and  unjuft  the  rule,  which  put  the  de- 
vifee  in  a  better  condition  than  the  heir " :  yet  a  court  of 
equity  had  no  power  to  interpofe.  Hard  is  the  common 
law  ftill  fubfifting,  that  land  devifed,or  defcending  to  theheir, 

^  Vol.  U  ifttrod.  ^  %  ic  %,  sd  MJSr.  "^  Sec  Vol.  II«  cb.  23.  pa«  378. 

*  Lord  Kaiat,  p run*  «f  c^wt.  44* 

^     fliaU 
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0..U  Aoi  he  liable  to  (implc  coatnfl  dt^of  tkiuthiiii 
(kiiAtr  '.  ahbcKigK  the  money  wis  lud  est  a  putbu:;  I 
ttii-  very  h:ii1;  and  ihit  ibc  fadicr  fiijll  oner  imiB 
luicrcii  It  heir  to  iTie  ical  cQate  of  the  fon'-.  W  acon^^ 
rtjuiry  mifn^'nuTdicf ;  though  in  both  thde  bifti 
•iiifh.ij|  rf  .ifuo  i)f  tlieUw,  aiiGa;  from  fcodil  pnBaiJ«i'»  I 
U<i>^  ^t:"  <:"»n'lr  cc^i'^d.  The  bkt  aa J  he  Memifi^ 
itcU'tiii  of  t.uidi  to  a  remote  reUtkn  of  Ac  vhok  yoti)  > 
ctin  iticir  ifchcii  to  tbc  lord*  in  picfcxcocc  to tbc n 
l.^l:!>|j[hi.'i  )■(  3i>a  of  the  total  Qopto»lljdticc,bjcxCrf  1 
ll.<- /  I J  10  Jimur";  wlicacveran  iafaitt  iifuedaibeiia* 
p<uy  10  1  ttjl  aclion.  In  ;dl  fuch caJcs  of  po&iiTe IfVt  dx 
t..'.  ck  <>t  c)uliy,  as  veil  ai  the  coaitt  of  law,  wift  £•} *>^ 
I'  'i  I'll  ,  ••  i>«.-  f i.-.^ /-er  jmam  Juram tfi,/iJ iuiacfirifli^' 

?.  Iris  faiJ ',  l!;.ii  a  court  ofcquitydeterminesiccori:; 
tfi\*  t  ij'i.i:  iif  ihf  rule,  and  not  according  to  the  Aiiftnei'i: 
lit  t..irr.  Tilt  fo  .ilC>tIoes  a  courtof  law.  Both,  faifr 
ft  .-.f,  61,-  f.|i!^lly  b.mnd,  and  equally  profeft,  M  intflfKi 
it'iit. »  j,\'r<i.linj:;tothctTae  iotentof  thelegiflatutt.  lop-  ' 
M  :  %]  Ijm  s  rill  citf  s  cannot  be  forereen ;  or,  if  (iMcfeeo,  can- 
».^)  hi  ripK-lTrd:  fome  will  arife  that  will  fall  within dic 
]  III;  i.ii.uMli'Migh  not  within  the  words,  of  the  Icgillatart  and 
l>.^^)^,  uhi.-h  may  fall  within  the  letta,  may  be  coBtrairto 
(i.j.  n.airii\i;>  thouj-h  not  eiprefsly  excepted.  ThefecatSi 
i)  Hs  l^nT  >M'  ihe  letter,  are  often  faid  to  be  within  tiK  eqa^, 
■<l  dii  i.'l  nf  paili^menti  and  fo  cafea  within  the  letta  ait 

ti  • iilv  iMit  of  ilie  equity.     Here  by  egai/ji  wc  meaa  no- 

i).'-\  Silt  ilif  U'Mi.A  interpittatioa  of  the  bw ;  thougb  il)c 
« .".;>  of  I'lc  )«w  itfdf  m:iy  be  too  general,  too  fpecial,  oc 
I  :l,.-i  «uV  iiiKi-utJie  or  dcfedlive.  TLefe  then  are  the  cafa 
w!...Ii,  ai  Cioiius  '  fj)-.',  "  /«  tKfi  eno^e  definite  fed  arhln 
*'  .'\  ..  \:,,  f^itiiilsH  "  in  order  to  find  ouCthctruQicflfeaod 
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Ihall  not  be  liable  to  fimple  contrafl  debts  of  the  anceftor  or 
cSevifor",  altbdugh  the  money  was  laid  out  in  purchaGng 
the  very  land ;  and  that  the  father  fiiull  never  immcdiatclj 
fuccced  2%  heir  to  tli^  real  cftatc  of  the  fon  ° :  but  a  court  of 
equity  can  give  no  relief ;  though  in  both  thcfe  inilancesthc 
artiiicta]  reafon  of  the  law,  arifing  from  feodal  principles,  has 
long  ago  entirely  ceaftrd.  The  like  may  be  obferved  of  the 
(Icfcent  of  lands  to  a  remote  relation  of  the  whole  bloed,  or 
even  their  efcheat  to  tbe  lord,  tn  preference  to  the.owoec's- 
half-brother  P|  and  of  the  total  (top  to  all  juiliee^by  cauGng 
the  patol  to  demur  "^^  whenever  an  infant  is  fued  as  heir  4)ris 
party  to  a  real  a&ion.  .  In  all  fucb  cafes  of  poCaviC  Itw^.tbc 
courts  of  equity,  as  well  as  the  courts  of  law,  tnutt  fay  with 
UJpian  %  <<  igc  quidem per  quam  durum  tftyjid  ka iexfiripUef^ 

1.  It  is  faid  •,  that  a  court  ofequity  determines  according 
to  the  fpirit  of  the  riile,  and  not  according  td  the  ftri£tneIsof 
the  Tetter.  But  fo  alfo  does  a  court  of  law.  Both,  for  in- 
ftance,  are  equally  bound,  and  equally  profefs,  to  interpret 
Uatutes  according  to  the  true  intent  of  the  legiflature.  In  gc» 
neral  laws  all  cafes  cannot  be  forefeen  ;  or,  if  fbrefeeo,  can- 
not be  expaeiTed :  fome  will  arife  that  will  fall  within  the 
L  43  O  m^st^ingithoiigh  not  within  the  words,  of  the  legiflator ;  and 
others,  which  may  fall  within  the  letter,  may  be  contrary  to 
his  meaning,  though  not  exprefsly  excepted.  Thefe  eaiies, 
thus  out  of  the  letter,  are  often  faid  to  be  within  the  equity, 
of  an  ad  of  parliament;  and  fo  cafes  within  the  letter.^re 
frequently  out  of  the  equity.  Here  by  equity  wc  mean  no- 
tiiirig  but  the  found  interpretation  of  the  law  ;  though  the 
\V6Tds  of  the  Taw  itfeff  may  be  too  general,  too  fpecial,  or 
otherwife  inaccurate  or  dcfcfllve.  fbcfc  then  are  the  cafes 
which,  as  Grotius*  fays,  *^  lex  mn  exa^e  definite  fed  arhttm 
"  hni  viri  permiUii /'  in  order  to  find  out.the  trucienfe  and 
rocanicg  of  the  lawgiver,  from  every  other  topic  of  cosftruc- 
tion.    ^put  there  is  not  a  fingle  rule  of  interpreting  laws, 

"  See  vol  II.  ch.  15.  pag.  243,  244.  ^  See  pag.  ^o. 

ch.  23.  ?a^..377.  '  /y.  40.  9.  la,^ 

^  luiJ.  ch.  14.  pAg.  208.  *  Lord  ICaiint.  princ.  of  eqvit  I77* 

^  U'J.  pag.  227.  •  <  Je0tfBit0te*    ^3. 

whether 


^         w< 
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whether  equitably  or  ftri£ily,  that  is  not  equally  ufed  by  tbc. 
judges  in  the  courts  both  of  law  and  equity  ;  the  conftruAioa 
mud  in  both  be  the  fame :  or,  if  they  diiFerji  it  is  only  as  one 
court  of  law  may  alfo  happen  to  differ  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  fenfe,o(  tlie  law  in  qi^f* 
tion ;  neither  can  enlarge,  diminl(h,  pr  altes,  tb^C  fenfa  ia  a 
finglc  title. 

I 

3-  AgAik,  It  hath  been  faid  ",  that  frauds   accident^  and 
irufi  are  the  proper  and  peculiar  objefts  oi  a  court  of  equity, 
Butevery  kind  of yrm/^ Is  equally  cognizable,  and  equally  ad- 
verted 10,  in  a  court  of  law:  and  fome  frauds  are  congniz- 
ablie  onty  there;  as  fraud  in  obtaining  a  devife  of  lands,  which 
is  al>0^ys  fent  out  of  the  equity  courts  to  be  there  deter* 
mined.    Many  acddenU  are  alfo  ftspplie  J  fn  a  court  of  law  ; 
as,  lofs  of  deeds,  miftakes  in  receipts  or  accounts,  wrong 
payments,  deatbs  which  make  it  impoflible  to  perform  a  con- 
dition literally,  and  a  multitude  of  other  contingencies: 
.  and  many  cannot  be  relieved  even  in  a  court  of  equity ;  as^ 
if  by  accident  a  recovery  is  ill  fuffered,  a  devife  ill  exe- 
cuted, a  contingent  remainder  deftroyed,  or  a  power  of  leafing 
omitted  in  a  family  fettlement.     A  technical  truji^  indeed, 
created  by  the  limrtation  of  a  fecond  ufe,  was  forced  into 
the  courts  of  equity,  in  the  manner  formerly  mentioned  * :  C  432  ] 
and  this  fpecies  of  trufts,  extended  by  inference  and  cooftruc- 
tion,  have  ever  fince  remained  as  a  kind  oi pecuUum  in  thofe 
courts.    But  there  are  other  trufls,  which  are  cognizable  in 
a  court  of  law  :  as  depofics,  and  all  manner  of  bailments  ^ 
and  efpecially  that  implied  contrafl,  fo  highly  beneficial  and 
ufeful,  of  having  undertaken  to  account  for  money  received 
to  another^s  ufe  ',  which  is  the  ground  of  an  a£lion  on  the 
cafe  almoft  as  univerfally  remedial  as  a  bill  in  equity. 

4.  Oncb  more  ;  it  has  been  faid  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but^a£ls  from  the  opinioti 
of  the  judge  %  founded  on  the  circumdances  of  every  parti* 

•  I  Roli  Abr.  374.  4ltift.  S4.  10         '■  Seepag.  i€j/ 
Mod.  I.  r  This  is  flatcd  by  Mr.  Scldrn  (Ta- 

w  Book  III  ch.  20.  '  b]e-ta2k>  tit.  etjuiry)  with  more  plea. 
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Bttt  he  ^rfu»  flioiild  from  tfaenee  eenclttde,  that  no  cafe  it 
judged  of  in  equity  whef€  there  might  hare  been  relief  at 
law,  and  at  the  fame  time  cafts  his  eye  oo  the  extent  and 
variety  of  the  cafes  in  our  equity- reports,  muft  think  the  law 
a  dead  letter  indeed.    The  rules  ef  property,  rules  of  cri' 
dence,  and  ruks  of  interpretation  in  both  courts  are,  or 
ihould  be,  ezadly  the  fanae ;  both  ought  to  adopt  the  bed, 
or  mufr treafe  to  be  courts  of  jufttce«  Formerly  fome  caufesi 
which  now  no  longer  exift,  might  occafion  a  diflferentnile 
to  be  followed  in  one  court,  from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reafon  of 
the  thing :  but,  the  inftant  thofe  caufes  ceafed,  the  meafure 
of  fubftantial  juftice  ought  to  have  been  the  fame  in  both. 
Thus  the  penalty  of  a  bond,  originally  contrived  to  erade 
the  abfurdity  of  thofe  moukilh  conftitutions  which  prohibited 
taking  intereft  for  money,  was  tbcrefQ|w  very  pardooablf 
confidered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  negle£ied  to  perform  his  agreement  for  the  return  of 
the  loan  with  intereft !  for  the  judges  could  not,  as  the  law 
then  ftood,  give  judgment  that  the  intereft  fliould  be  fpeci- 
fically  paid.     But  when  afterwards  the  taking  of  intereft  be- 
came legal,  as  the  neceflkry  companion  of  commerce  ^  nay 
after  the  ftatute  of  37  Hen.  VIII.  c.  9.  had  declared  the 
[  435  ]  ^^^^  Of  loan  itfelf  to  be  **  the  juft  and  true  intent**  for  which 
the  obligation  was  given,  their  narrow*minded  fuccefibrf 
ftili  adhered  wilfully  and  technically  to  the  letter  of  the 
antient  precedents,  and  refufed  to  confider  the  payment  of 
principal,  intereft,  and  cofts,  as  a  full  fatisfadion  of  the 
bond.     At  the  fame  time  more  liberal  men,  who  fate  in  the 
courts  of  equity,  conftrued  the  inftrument,  according  to  it's 
•*  juft  and  true  intent "  as  merely  a  fecurity  for  the  loan : 
in  which  light  it  was  certainly  underftood  by  the  partieif 
at  leaft  after  thefe  determinations  s  and  therefore  this  con^ 
ftru£tion  (hould   have   been  univerfaliy  received.     So  in 
mortgages,  being  only  a  landed  as  the  other  is  a  perfonal 
fecurity  for  the  money  lent,  the  payment  of  principal,  in- 
Xcrcttf  and  cofts  ought  at  any  time,  before  Judgment  exe* 

i$^  Vql  H,  ^.  456. 

(tttcaj 


te-ikv^^^4:oyrir'4^-4qiik7«  •  And  the  iacM^meiice  as  wtlh 
9$  injvt^eps  ^  ^tCMg  diftsrent  conftrudioitB  in  (fifftren^ 
e*iirC9*upDnone 9iKi'lh«  fanKe  traiifa£^ion»  obUged  tiie  pafw? 
fiamctit  ^t  length  tolnterfen^  and  m  <iitie£l:by  fke  ftattt«e# 
4  &  51  Aah.  c»  i6<  ftiid  7  G«OvIt.  e#  20.  that;  iatfa^cafetf 
«f  taondft  smd-moTtgagee,  what  ha4  long  been  thepraAke  ot 
theqourU  of  equity  ihouldaifo  for  theivt«re.beufiiv€K&Uf 
followed  in  the  courts  of  law;  wherein  (t- had  before  thefie 
fkMtnu^  id  fome  degree  obtained  a  footing  j«-  i 

Xgain  ;  neither  a  court  of  equity  nor  of  law  can  vary 
mea's  wills  or  agreements,  or  (in  other  words)  make  wills 
Or  agreettlents  for  them.  Both  are  to  underiland  them  truly, 
and  therefore  both-  of  them  uniformly.  One  court  ought  riot 
to  extend,'  nor  the  other  abridge,  a'  lawful  ptovifibn  delibe* 
ratcly"  fcrtled  by  the  pkrHes,  contrary  to  its  jutl 'intent,  A 
court  of  equity,  no  mbre  then  a  court  oP  lawj^'aan  relieve 
againd  a  penalty  in  the  nature  of  fiated  damages  ^  »s  a  rent 
of  5/.  aA  acre  *fbr  ploughing  up'  antient  rficafdow^l:  nor 
againft  a  lap'fe  oT  tinie,*^herc'the'timc  1^  rhateruf  td'thp 
contfaCVV^ls  in  covcnarffs  for  rcnew^alof  leaFA. 'Bothcouft?  ^ 
wiff  ctjxfi tally  cohfrruc,  but' neither  pretcii'ds  to  cbrittol  or 
change/ a  lawful  ftipuhtiobot  engagement, 

Tjttp,rulfs  of  4pcifi9p  are  ifl»bo|^/joutt$eqpa](ly,jipi^GlCi[  435  ] 
tQ  .th^  fubje.ds  of;  which  thf;y  take  c(^iu«^Qf»^-  -  'W^^^?  tM 
fubj^^.Ri;^t,tnr,isfuch  as  requires.  tft^h^.dcteTOii^i^^j^fWi^iiia 
acguum  el  bonump  as  geiKcally  ujioa  a^ix>n^ou.thiq  c^fe,  .tbt 
judgmeots  of  the  courts  of  law  are  guided  by  i\ie  mpA  libe« 
ral  equity..  In  .matters  of  poiitirc  rigfit,^  both  (:purts  muli 
fubmit  to'  and  follow  thofe  as^ticQt  and  iuKariabie  maxima 
*^  ftfUf  rellQafunt  et  traJiiaK**  Both  follow  the^aw  of  na* 
tionsj  and  goUeci^  it  fcpm  Liilory  ^a^i}]e.  motii  app/gvcd  aci« 
thors  of  all  countfies>  •where  the  .queAion  is  the  objeA  oi        ^ 

^»JC^     553.    555.     Salk*    557.      'iUcm-i  dehe9mt:n-J^jmi'p$f>iH  ItffMttd^ 
6  Mod.' 1 1,  60.  10 X.  fK««    relSa  fmu  tt  inJits.    (Cic.  A 

^aAfk.  139.   '  "   •    •     Leg.i.ysJctUj      -       •       ;     • 

V0L.IU.  li  .    that 


.  Aat  bwi  at  In  cife  cl  the  ^mil^ges  of  eiDbsiinidoi»% 
fcoftages,  or  nnibm-bilU '  (6),  In  mercantile tnnladiooidi^ 
follow  the  marine  law  %  and  argue  from  the  ufagcs  ind  a«* 
tborities  received  in  all  maritime  countries.  Wheie  thcf  ex** 
eicife  a  coocurrent  jurifdiflioni  they  both  follow  the  law  of 
the  jfxofcrfirum^:  in  matters  originallj  of  eodcfiaftsc^l 
eognizancCi  they  both  equally  adopt  the  canon  or  imperial 
laWf  according  to  the  nature  of  the  fubjcfl  ^ ;  and,  if  a  qnef- 
Vpn  cam^  before  eilher»  which  was  properly  the  oh^t&  of  a 
foreign  municipal  Iaw«  they  would  both  receive  infonnarioat 
what  is  the  rule  of  the  country ' ;  and  would  botl^  decide  ao* 
CQtdingly. 

Such  then  being  the  parity  of  law  and  reafon  which  go- 
verns both  fpecies  of  courtsj,  wherein  (it  may  be  alked)  does 
^ir  eflibndal  difierence  confift  ^  It  principally  conCfts  in 
the  different  modes  of  adminiftering  juftiee  in  each  ;  in  the 
mode  of  proofy  the  mode  of  trial,  and  the  mode  of  relief. 
U|H)n  thefi;,  and  upon  two  other  accidental  grounds  of  ju* 
rifdiObion,  which  were  formerly  driven  into  thofe  courts  by 
nanpw  deciCons  of  the  courts  of  law,  t^.  the  true  con« 
ftru£Uons  of  fecurities  for  money  lent,  and  the  form  and  ef« 
[  437  3  fed  of  a^truft  orfecond  ufe;  upon  thefe  main  pillars  hatb 
been  gradually  er^ed  that  ftruAure  of  jurifprudtece,  whid^ 
prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 
[upon  I  the  fame  fubftantial  foundations  as  the  legal  fyflem 
#bich  ha(h  hitherto  been  delineated  in  thefe  cotnmentariea; 
hdwever  different  they  may  appear  in  dieir  outward  form, 
from  the  diftsrent  tafte  of  their  archite&s* 

' '  1.  AkD)  fiirft,  as  to  At  mode  c^  proof .  When  fads,  or 
their  leading  circumftances,  reft  only  in  the  hnowlege  of  tht 
^arty,  a  court  of  equity  applies  itfelf  to  his  confcience»  ao4 

' '  *  ^  vol.  I*  pagf  153.  ^  .  4.59.  461.  467, 
'   "  Ric«rd  9.  BctteohAm.  Tr.  5  Geow  *  See  fol.  II.  pfge  5t}« 

4n.  B.  R.  <  ItU,  504. 

•  See  «oL  !•  p^  75*  vol*  U.  page         '  IM.  463* 

^m  ■  ■■■■.,■■, ■!        ■  ■        ■■■■lyi^P— iM«» 

•  ■  * 

'  (6)  Bythe2S  Gcq.  III.  c.  25.  all  cootrafts.for  the  nm- 
fom  of  a  captured  flup,  or  the  goods  on  board,  are  ttndeied  nkfe* 
hitelyvoid* 

15  purges 
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]^urge3  Hin  upori  oath  ixrit]i  regard  to  the  tru^  of  the  tranf- 
aftion ;  and»  diat  being  once  dtfcovered^  the  judgment  is  the 
fame  in  equity  ad  it  would  h^ftve  been  at  law.  But,  for  want 
of  this  difcovery  at  law,  the  courts  of  equity  have  acquired  ^ 
concurrent  jurifdi£lion  with  every  other  court  in  all  matter^ 
of  account '.  As  incident  to  accounts,  they  take  a  concur* 
rent  cognisance  of  the  adminiftration  of  perfonal  aflets  *, 
confequently  of  debts,  legacies^  the  diftribution  of  the  refi- 
due»  and  the  condu6l  of  executors  and  adn^iniftrators  \  .As 
incident  to  accounts,  they  alfo  take  the  concurrent  jurif- 
<li£lion  of  tithes^  and  all  queftions  relating  thereto^  I  of  all 
dealings  in  partnerfhip  \  and  many  other  mercantile  tranf- 
a£lbhs  $  and  fo  of  bailiffs,  receivers,  fa£lors,  and  agents^.  It 
would  be  endlefs  to  point  out  all  the  feveral  avenues  in  hu- 
man affairs*  and  in  this  commercial  age,  which  lead  to  or 
end  in  accounts. 

.  F&ou  the  fame  firuitful  bnrcc^  the  compulfive  difcovery 
iipo&:oathythe  courts  of  equily  have  acquired  a  jurifdi£lion 
over  alaioft  all  matters  of  fraud  * ;  all  matters  in  the  private 
knowlege  of  the  party»  which,  though  concealed,  are  bind* 
iog  in  conscience  $  and  all  judgments  at  Jaw,  obtained 
through  fucb  fraud  or  concealment.  And  diis,  not  by  im* 
peacihingor  r^^fmg  the  judgment  itfelf,  but  by  prohibiting  [  438  ] 
the  plaintifi'  from  taking  any  advantage  of  a  judgment,  pb- 
tainedk  by  fuppreffing  the  truth  *  \  and  which,  had  the  fame 
fa£ld  appeared  on  the  trial,  as  now  are  difcoveredj  he  would 
never  have  obtained  at  all. 

2.  As  to  the  mode  of  fr/o/.  This  is  by  interrogatories 
admintftered  to  the  witnefles,  upon  whidi  theirdepofitionsare 
taken  in  writing,  wherever  they  happen  to  refide.  If  there* 
fore  the  caufe  arifes  in  a  foreign  country*  and  the  witneffes 
refide  upon  the  fpot ;  if  in  caufes  arifing  in  England,  the 

*  t  Cfian.  C^  57.  y  %  Vera.  63s. 

»  1  P.'  W**.  145.  «  ft  Ckan.  Caf.  4$. 

^  %  GbM«  Ckf,  i5ft«  •  3  P.Wffls.t4tt Y«ir*^k|ftft£/ivt 

^^  I  £40.  Citf.  n^.  367.  IT.  37.//.  ai. 

'*»V«n»»77. 

li  z  iritnefles 
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witneilcs  arc  abroft4|  or  fliortly  to  Ic^ve .ihe.kiog^ov) ;  oi  i{ 
witticfles  redding  at  borne  are  ag^d  or  ipfirm;  ^y  o.f  thcfe 
cafes  lays  a  ground  for  a  court  of  c<]uitj[,to  grant  a.icommif- 
£on  to  examine  thenii  and  (la  confequence)  (7}  to  exerclfe 
the  fame  juri(di£^ion,  ^Krhich  might  have  J)cen  exercifedf^t 
laWf  if  the  witneiTes  could  prpbably  attend.  . . .  • 

3.  With  r^fpeft  to  the  mode  bf  relief ^  The  wnntofa 
more  fpecitic  remedy,  than  can  be  obtained  in  the  cOBrts  of 
laW)  gites  a  tofhcurrent  jurifdidion  to  a  court  of  equity  in  a 
great  variety  of.cafes.  To  mflance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  ftrifl 
execution  **,  unlefs'  where  it.  is*  improper  or  impoffible ;  in- 
dead  of  giving  damages  for  tlleif  non- performance;  Ancf 
hence  a  fi£Hon  is  edabliflicd,  that  what  ought  to  be  done 
fiiall  be  confidered  "as  being  aftually  done*,  and  (hall  relate 
back  to  the  time  when  it  ought  to  have  been  done  crigi- 
hally  :  and  tfiis.  fi£tion4St£>^i:b{Uy:purfued  thrdtgli4d!jt9 
confequenties,  that  it  ncoeftatriiy:  bfanehcs  out  ijiWoiiBuif 
rules  ofj-uTifprudehee,  *Whk:lv  f&ri*  *a'  certaiir  regul»  f fftem. 
So,  of  wafte,  and  otKer  fimihir  injuries*,  a  court  i)f  equity 
takes  a  concurrent  cognizance,  in  order  io  ptrev«nf  Ifheiai  by 
injunClIon  *'.  Over  queftions  that  may  be  tried 'at^aw/ in  a 
great  multiplicity  of  adions,  a  comrt  of  equity  aflnihes  a  jurif- 
[  439    ]  diftion,  to  prevent  the  cxpcnfc  and  vexation  of 'endlefs  litiga- 

^  Eqo.  Ciflabr.  16.    *  3  P.  Wmi.  115.     *  1  Ch.  Rep.  14.  *  Chan.  Caf.  ji- 
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(  7 )  It «  not  *cori*eia,  that  wl^rc  a  court  hi  equity  .will  grant  a 
commifSon  to  examine  witn^^j,  whofe  attendapcc  cannot  be 
pfocurcclto  give  tclliinony  in  a' court  of  common  law,  it  will  ia 
fudi  cafe  alfo  ^ant  i-.lief.  For  though  it  is  vct}'  ufual  to  file  a 
bill  praying  a  dirco\ery,  and  thiit  a  commilBon  may  be  ifTu'cd  ta 
examrnewitnclTes  who  live  abroad,  ifo  doubt  can  be  cut drVaih'cd that 
if  the  bill  proceeded  to  pray  relief,  and  that  relief  was  fuch  as  a 
court  of  law  was  fidly  9ompcterit  to  adminiftcr,  a  dcmtirrcr  to  the 
bill  wovtd  hold*  Ui^Ucfs  it -was  a  cafe  where  the  cour^a  psj^rcife^ 
co;icurrcnt  jurit'didlion. 

•  .  .r  tiens* 
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fions  and  fqits®.  In  various  kinas  of  frauds  it  aflumes  a  con- 
current ''jufifdiftion,  not  only  for  tlic  fake  of  a  difccvery^ 
Vut  of  a  mQre  exieafive  and  fpccific  relief:'  as  by  fetting 
afide  fraudulent  deeds  5,  decreeing  re-con vcyances  ^,  or  di- 
re£ling  anabfolute  conveyance  merely  to  (latid  as  a  fecurity'. 
And  thus,  ladly,  for  the  fake  of  a  more  beneficial  and  com* 
plete  relief  by  decreeing  a.  fale  of  landsS  ^  court  of  equity 
holds  plea  of  all  debts,  incumbraaces,  and  charges,  that  may 

^SciX  it  or  iflue  thereout. 

• 

4*  The  true  conflrudiion  o(fecurities  for  money  lent  is  ano* 
ther  fountain  of  jutifdiftipn  in- courts  of  equity.  When  they 
held  the  penjilty  of  a  bond  to  be  the  form,  and  that  in  fub- 
ftance  it  was  only  z%  a  pledge  to  fecure  the  repayment  of  the 
fum  honafide  advanced,,  with  a  proper  compenfation  for  tlic 
ufe,  they  laid  the  foundation  of  a  regular  feries  of  determi-' 
nations,  which  have  fettled  the  dodrine  of  perfonal  pledges 
or  fecUrities,  and  are  equally  appjicabk  to  mortgages  of  real 
property.  The  mortgagor  continues  owner  of  the  land,  the 
mortgagee  of  the  money  lent  upon  it :  but  this  ownerfhip  ia 
mutually  transferred,  and  the  mortgagor  is  barred  fro;n  re- 
demption, if,  when  called  upon  by  the  mortgagee,  he  doe» 
pot  redeem  within  a  time  limited  by  the  court ;  or  he  may 
vvhenout  of  pofTcfTion  be  barred  by  length  of  time,  by  analogy 
\o  the  {latute  of  limitations^ 

5,  The  form  of  a  truji^  or  fecond  ufe,  gives  the  courts  of 
equity  an  excluGve  jurjfdiftlon  as  to  the  fubjeflk-mattef  of  all 
fettlements  and  devifes  in  that  form,  and  of  all  the  long  terms 
created  in  the  prefent  complicated  mode  of  conveyancing. 
This  is  a  very  ample  fourcc  of  jurifdi£llon  :  but  the  trufl:  is 
governed  by  very  nearly  the  fame  rules^  as  would  govern  the 
eftatc  in  a  court  of  law*,  if  no  truftee'was  iutcrpofed  ;  and,  , 

by  a  regular  pofitive  fyftem  cftabliQied  in  thccourtsof  equity,  [  A^^o   ] 

• 

*    •  I  V€rn.  308.  Prec.  Cbao.  a&i.  *  i  Vera.  4^7. 

1  P.  Wms.  672.  Stra.  404,  »  2  Vcm.  84. 

'  a  P.  Wini.  156.  k  I  Equ.  Caf.  abf.  3^7. 

%  I  Van.  3a.  1  r.  Wmi.  239.  *  a  P«  Wmi-  645,  66S,  669* 
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the  doArine  of  truftt  is  now  reduced  to  is  great  a  certaintj  ^ 
that  of  legal  eft^tes  io  the  courts  of  the  comrnoQ  law, 

Thesb  are  the  principal  (for  I  omit  the  mintiter)  grounds 
of  the  jurifdiAion  at  prefent  ezercifed  in  our  courts  of  eqmty: 
which  difier,  we  fee,  very  confidcrably  from  the  notions  en-* 
tertained  by  ftrangers^  and  even  by  thofe  courts  themfeWcs 
before  they  arrived  to  maturity ;  as  appears  from  the  princU 
pies  laid  down,  and  the  jealoufies  entertained  of  their  abttfc, 
by  our  early  juridical  writers  cited  in  a  former  '  page ;  and 
which  have  been  implicitly  received  and  handed  down  by 
fubfcqucnt  compilers,  without  attending  to  thofe  gradual 
acceflions  and  dereli£lionS|  by  which  in  the  courfe  of  a  cen- 
tury this  mighty  river  hath  imperceptibly  Ihifted  it's  channel. 
^       Lambard  in  particular,   in  the  reign  of  queen  Elizabethi 
lays  it  down  **;   that  «  equity  ihould  not  be  appealed  untOi 
^  but  only  in  rare  and  extraordinary  matters :  and  that  a 
<(  good  chancellor  will  not  arrogate  authority  in  every  com- 
**  plaint  that  fliall  be  brought  before  him,  upon  whatfoever 
*'  fuggeftion :  and  thereby  both  overthrow  the  authority  of 
*<  the  courts  of  common  law,  and  bring  upon  men  fuch  a 
^*  confufion  and  uncertainty,  as  hardly  any  man  (hould  know 
<<  how  or  how  long  to  hold  his  own  aflured  to  him/'    And 
certainly,  if  a  court  of  equity  were  ftill  at  fea,  and  floated 
upon  the  occafional  opinion  which  the  judge  who  happened 
to  prefide  might  entertain  of  confcience  in  every  particular 
cafe,  the  inconvenience,  that  would  arife  fron)  this  uoca« 
tainty,  would  be  a  worfe  evil  than  any  hardfliip  that  could 
follow  from  rules  too  fiiiOt  and  inflexible.  It's  powers  woul4 
have  become  too  arbitrary  to  have  been  endured  in  a  country 
ike  this  %  which  boafts  of  being  governed  in  all  refpefts  by 
law  and  not  by  wUl.     But  fioce  the  time  when  L^banl 
wrote,  a  fet  of  great  and  eminent  lawyers  ',  who  have  f|ic« 
ceflively  held  the  great  feal,  have  by  degrees  created  the  fyf« 
tem  of  relief  adjniniftered  by  a  court  of  equity  into  a  re^gular 
I  441  ]  fcience^  which  cannot  be  attained' without  ftudy  and  expe» 

■ 

^  See  i^»|e  413.  •  a  P.  Wmi.  6S5,  #84 

ricncff 
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rlenoej  any  more  tlian  the  fclencc  of  law  i  but  from  which^ 
ivhen  underftooci,  it  may  be  known  wlnit  remedy  a  tuitor  it 
entitled  to  expe£b»  and  by  what  mode  or  fvut,  as  readily  and 
with  as  much  preciilon,  in  a  court  of  equity  a$  in  a  court  oi 
law. 

It  were  much  to  be  wiflied,  ior  the  fake  of  certainty,  peace, . 
and  juftice^that  each  court  would  as  far  aspoflible  follow  the 
other,  in  the  beft  and  mod  effe^ilual  rules  for  attaining  thole 
defirable  ends.  It  is  a  maxim  that  equity  follows  the  law  ^ 
and  in  former  days  the  laws  has  not  fcruplcd  to  follow  even 
that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one,  who  is*  converfant  in  our  ancient  books,  knows 
that  many  valuable  improvements  in  the  (late  of  our  tenures 
(efpecially  in  leafeholds  '^  and  copyholds ')  and  the  forms  of 
adminiftering  juftice  •,  have  arifen  from  this  fingle  reafon^  . 
that  the  fame  thing  was  conftantly  efFe£ked  by  means  of  i 
JiApoena  in  the  chancery.  And  fure  there  cannot  be  a  greater 
folecifm,  than  that  in  two  fovereign  independent  courts  e(la» 
Uiflied  in  the  fame  country,  exerciiing  concurrent  jurifdic- 
tion,  and  over  the  fanfie  {ubje£t-matter,  there  (hould  exld  in 
a  Gngle  inftance  two  diflTcrent  rules  of  property,  clafliing  witK 
or  contradiAing  each  other.  >     - 

It  would  carry  me  beyond  the  bounds  of  my  prefent  pur* 
pofe,  to  go  farther  into  this  Ynatter.  I  have  been  tempted  to 
go  fo  far,  becaufe  ftningers  are  apt  ^6  be  confounded  by  no* 
minal  diftin£lions,  and  the  loofe  unguarded  expreflions  to  be 
met  with  in  the  beft  of  our.  writers  ^  and  thence  to  form 
erroneous  ideas  of  the  feparate  jurifdiftions  now  exifting 
in  England,  but  which  never  were  feparated  in  any  other 
country  in  the  univerfe.  It  hath  alfo  afforded  me  aA  op« 
portunity  to  vindicate,  on  the  one  hand,  the  jufttce  of  omr 
courts  of  law  from  being  that  harlh  and  illiberal  rule,  which  [  4^2  ^ 
many^re  too  ready  to  fuppofe  it  ^and,  on  the  other,  the  juftice 
^f  our  courts  of  equity  from  being  die  refutl  of  mei«  arbitrafy 

«  Gilbot  of  igedmeAt  &»    •  BtCt  Abr.  x6o.  *  Sc«  ptg*  SQO. 

5  Bro.  Akr,  n  i«a4af  /<r  ri^     10  Ittt.  ^  77*  ' 
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epinicni  or  an  exercife  of  cKdatorial  pdweri  vhich  rMes  over 
{he  law  of  the  land^  and  corrcAs,  amends,  and  controls  it  by 
the  Icofe  and  flufluatiog  dilates  of  the  confcicnce  of  a  fingle 
Judge.  It  i$  ngw  high  time  to  proceed  to  the  prafticc  of  our 
courts  of  equity,  thus  explained  and  thus  underflood. 

The  firft  commencement  of  a  fuit  in  chancerj  is  by  pre* 
ferringa  bill  to  the  lord  chancellor  in  the  fty]e  of  a  petttion^ 
•*  humbly  complaining  (hewcth  to  your  LordOiip  your  orator 
•*  A.  B.  that,  f^c,^*    This  is  in  the  nature  of. a  dedaratkm 
?t  common  law,   or  a  libel  and  allegation  in  the  fpiritual' 
courts :  fctting  forth  the  circumftances  of  the  cafe  at  lengthy 
^8|  fomc  fraud,  truft,  ^r  hardfhip ;  *^  in  tender  confideration 
•*  whereof,"  (which  is  the  ufual  language  of  the  billj)  «*  and 
^*  foy  that  your  orator  is  wholly  without  remedy  at  the  coni- 
*'  mpn  law,"  relief  is  therefore  prayed  at  the  chaticcUor*s 
}iands,  and  alfo  proccfs  oi  fuhfoena  againft  the  defendant,  to 
compel  him  to  anfwer  upon  oatbtoall  the  matter  charged  ia 
the  bill.    Andi  if  it  be  to  quiet  the  poflcIEon  of  lands,  to  iUy 
Vrafte^  or  to  (lop  proceedings  at  law,  an  in]un£lioQ  is  alfQ 
'  prayed,  in  the  nature  of  an  inUrdicfumo^  the  civil  la  w^  coi^-* 

funding  the  defendant  to  ceafct 

This  bill  muft  call  all  neccflary  parties,  holrever  remotelj 
concerned  in  intereft,  before  the  court ;  otherwife  no  decree 
can  be  m^de  to  bind  t)iein  >  and  muft  be  figned  by  counfd, 
as  a  certificate  of  it's  .depen^y  and  propriijty.  For  it  muft  not 
contain  matter  either  fcandalou^  oi*  impertinent :  if  it  dpea, 
fhe  defendant  n\ay  refufe  to  anfwer  it^  till  fucb  fcandal  or 
impertinence  i^  caypunged^  which  is  doi^e  upon  an  order  to 
prefer  in  |o  pnc  of.ih.c  pfEccr^s  of  the  court,  callcdja  mafter  ia 
Chaaccryi  of  ylK)m  thprcare  in  number  twelve,  including 
the  mailer  of  the  rqll%  afl  of  whom,  fo  late  as  the  reign 
pf  q^een  Elij^a^cth,  were  copimonly  doflors  of  the  civil 
l  443  D.Uv  %  The  maftcr  19  to  examine  the  proprictyvof  the  bill  : 
,^ndj  if  he  reports  it  fcapdalou^  or  impertinent,  fuch  matter 
|Pi)(l  be  ftruck.  out,  and  the  defcnclant  {ball  have  his  cofts^ 
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Yl^ch  ^^|;ht  of  |%bt  |o  be  gjud  bf>^c.  ^Qftfdlr wl(0  Ago^^ 

When  the  bill  Is  filed  in  the  office  of  tTic  fix  clerk$V(wlm 
prieirially  were  all  in  orders »  and  therefore,  when  the  copHi^ 
tution  of  the  court  btgan  to  alter,  ^  law*  was  made  to  per- 
/  mit  them  to  marry,)  when,  I  fay,  the'bill  is  thus  filed,  if  aa 
Injuntlion  be  prayed  therein,  it  may  be  had  at  various  (lages 
of  the  caufe,  according  to  the  circumdances  of  the  cafe  (8}t  If 
the  bill  be  to  ftay  execution  upon  an  pppreflive  judgment-, 
and  th'e  defendant  does  not  pet  'in  his  anfwer  within  the  dated 
time  allowed  by'th€  riiles  of  the  Coxftrr,  an  injun£lion  will 
iflue  of  courfe ;  and,  when  the  anfwer  comes  in,  the  in- 
junction can  only  be  continued  upon  a  Sufficient  ground  ap« 
pcating  from  the  anfwer  itfelf.  But  if  an  injunftion  be 
wanted  to  ftay  wafte,  or  other  injuries  of  an  equally  urgent 
pature,  then  upon  the  filing  of  the  bill,  and  a  proper  cafe 
fupported  by  affidavits,  the  court  will  grant  an  injunftioii 
immediately,  to  continue,  till  the  defendant  has  put  in  his 
anfwer,  and  till  the  court  (hall  make  fome  farther  order  coi^« 
cerning  it :  and,  when  the  anfwer  comes  in,  whether  it  (hall 
^hen  be  diflblyed  or  continued  till  the  hearing  of  the  caufe,  is 
determined  by  the  court  upon  argument,  drawn  from  con. 
^idering  the  anfwer  and  affidavit  together. 

BxTT,  upon  common  bills,  as  (bon  as  they  are  filed,  pro* 
cefs  of  fuhpoena  is  taken  out  \  which  is  a  writ  commanding 
the  defendant  to  appear  and  anfwer  to  the  bill,  on  paui  of 
tooL  But  this  is  not  all ;  for,  if  the  def«;ndant,  on  fervice 
of  the  fubfoena,  does  not  appear  witlisn  the.  time  limited  by 

*  Stat.  14  ft  ij  Hen.  VIII    c.  8. 


'■'     'W 


(8)  An  injunftion  in  the  court  of  exchequer  ftays  all  further 
proceedings,  in  whatever  ilage  the  caiife  may  be ;  but  in  chancery, 
flf  a  declaration  be  delivered,  the  party  nay  proceed  to  judgment  ' 
Botwithftanding  4in  injtioAion,  and  execnition  i«  only  ftayed  ;  but  if 
po  djeclaratioa.hiu  been  delivered,  all  proceedings  at  kw  are  re* 
ilrainfd.     %  Woodd.  J^ii. 
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die  ruler  t)f  the  coutt,  and  plesid,  demilr^  tor  anrirer  to 'the 
bill,  he  is  then  faid  to  be  in  contempt  /  and  the  refpedtve 
procefiea  of  contempt  are  in  fucceflive  order  awarded  againft 
him.  The  firft  of  which  is  an  attachment^  which  b  a  irrit 
C  444  ]  in  the  nature  of  a  capias^  dirtied  to  the  (heriff^  and  com- 
mandiog-hlm  to  attach^  or  take  up»  the  defendant^  and  bring 
him  into  court.  If  the  (heriff  returns  that  the  defendant 
non  efi  inventus^  then  an  uttachmeni  with  proclamations  iffoes} 
whichy  befides  the  ordinary  form  of  attachment,  direds  the 
iheriff  that  he  caufe  public  proclamations  to  be  nadei 
throughout  the  county^  to  fummon  the  defendant,  upon  his 
allegiancei  perfonally  to  appear  and  anfwer.  If  this  be  alfo 
returned  with  znon  eji  inventus^  and  he  ftill  ftands  oat  in 
contempt,  a  commiffion  of  rebellion  is  awarded  againft  himi  for 
not  obeying  the  king's  proclamations  according*  to  his  alle- 
giancc;  and  four  commiffioners  therein  namedf  or  any  of 
them,  are  ordered  to  attach  him  whercfoever  he  may  be  found 
in  Great  Britain,  as  a  rebel  and  contemner  of  the  king's  lavs 
and  government,  by  refuGng  to  attend  his  fovercign  when 
thereunto  required :  (ince,  as  was  before  obfenred  ^  matteri 
of  equity  were  originally  determined  by  the  king  in  perfon, 
aflifted  by  his  council  \  though  that  buGnefs  is  now  devolved 
•upon  his  chancellor.  If  upon  this  commiffion  of  rebellion  s 
non  eft  inventus  is  returned,  the  court  then  fends  zfefjeantai 
arms  in  queft  of  him ;  and,  if  he  eludes  the  fearch  of  the 
ferjeant  alfo,  then  %fequeftration  ifTues  tO  fesfe  all  his  perfonsl 
eftate,  and  the  profits  of  his  real,  and- to  detain  them,  fub* 
yf&  to  the  order  of  the  court.  Sequeftrations  were  firft  is- 
trodoced  by  fir  Nicholas  Bacon,  lord  keeper  in  the  reigfi  <^ 
'queen  Elizabeth ;  befpre  which  the  court  found  fome  diffi* 
culty  in  enforcing  it's  procels  and  dfiCitcs  **.  After  an  order 
for  a  fequeftration  iflued,  the  plaintiff's  bill  is  to  be  taken 
pro  confeffo^  and  a  decree  to  be  made  accordingly*  So  that 
the  fequeftration  does  not  feem  to  be  in  the  nature  of  procefft 
to  bring  in  the  dfefendaat,  but  only  iniendcd  to  enforce  the 
performance  of  the  deeree.  Thus  much  if  the  defenda&t 
abCconds. 


If- 
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If  the  defendant  U  uken  upon  any  #f  this  pvocefii,  he  it 
to  be  committed  to  the  fleet,  or  other  piifon,  till  he  puts  ia 
hu  appearance,  or  anfwer,  or  performs  whatever  elfe  this 
prooefs  18  iflued  to  enforce,  and  alfo  clears  his  contempts  by  ^  441*  J 
paying  the  cofts  v^ich  the  plaimiflF  has  incurred  thereby. 
For  the  fame  kind  of  procefs  (which  was  alfo  the  procefs  of 
the  court  of  ftar-chamber  til). it's  diflblution  ^)  is  ifliied  out 
in  all  forts  of  contempts  during  the  progrefs  of  the  caufe,  if 
the  parties  in  any  point  ref  ufe  or  negledi  to  obey  the  order  pf 
court. 

The  procefe  againft  a  body  corporate  is  by  £/lringas^  to 
diftrein  them  by  their  goods  and  chattels,  rents  and  profitSt 
till  they  (hall  obey  the  fummons  or  dired:ions  of  the  court. 
And,  if  a  peer  is  a  defendant,  the  lord  chancellor  fends  a 
baer  rmffive  to  him  to  requeft  his  appearance,  together  with 
m  copy  of  the  bill ;  and,  if  he  negleSs  to  appear,  then  he  may 
be  ferved  with  a  fubpoena  /  and»  if  he  continues  ftiU  in  con- 
tempt, a  fequeftration  ifliies  out  immediately  againft  his  lands 
and  goods,  without  any  of  the  mefne  procefs  of  attachments, 
^c.  which  are  dire£led  only  againft  the  perfon,  and  there- 
fore cannot  zScQt  a  lord  of  parliament.  The  fame  procefs 
iflUes  againft  a  member  of  the  houfe  of  commons,  except 
only  that  the  lord  chancellor  fends  him  no  letter  miffive. 

The  ordinary  procefs  before-mentioned  cannot  be  fued  out 
till  after  fervice  of  the  fubpoena^  for  then  the  contempt 
begins ;  otherwife  he  is  not  prefumed  to  have  notice  of  the 
bill :  and  therefore,  by  abfconding  to  avoid  the  fubpoena^  a 
defendant  might  have  eluded  juftice,  till  the  ftatute  5  Geo.  11. . 
c.  25.  which  ena£is  that,  where  the  defendant  cannot  be 
found  to  be  ferved  With  procefs  of  fubpoena^  and  abfconds 
(as  is  believed]  to  avoid  being  ferved  there  with,  a  day  (hall 
be  appointed  him  to  appear  to  the  bill  of  the  plaintiff;  which 
is  to  be  inferted  in  the  London  gazette,  read  in  the  parifii 
church  where  the  defendant  laft  lived,  and  fixed  up  at  the 

;  it  R]rn.  Ttd.  i^j.  ^ 
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froyd  C30didtt;e;  »n<l,  if  tlief  defencfant'^otli  rt6t  appear  upoq 
(hat  clay,  thebijl  (hall  be  tatcdh  pro  cvnfefi^. 

But  if  the  dcfciuiii^t  appears  regularlyi  and.  takes  a  copy 
of  the  biU^  he  is^ne^^  to  dtmuf^fkud^  or  nnfwtr^ 

■  ~        •      " 

r  44(5  ]  A  DEMURRER  In  equity  is  nearly  of  the  fame  nature  as 
a  demurrer  !n  law  ;.  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  defendant  fhall  be  bound  to  anfwer  the 
plahi tiff's  bill :  as^  for  want  of  fu/Ec!ent  matter  of  equity 
therein  contained  \  or  where  the  plaintiff,  upon  his  own 
^)cwing,  appears,  to  have  no  right  \  or  where  the  bill  feeks  a 
difcoirery  of  a  thing  which  may  caufe  a  forfeiture  of  any  kind^ 
or  may  conviA  a  man  of  any  crimijial  mif-behaviomr*  For 
any  of  thefe  caufes  a  defendant  may  demur  to  the  bill.  And 
if,  pn  demurrer,  the  defendant  prevails,  the  plaintiff's  bill 
iliall  be  difmi/Fcd  :  if,  the  demuner  be  over-ruled,  the  de- 
fendant is  ordered  to  anfwer, 

A  PLEA  may  be  either  to  \htjurifdi^ion  ;  {hewing  that  the 
court  has  no  cogniiancc  of  the  caufe  :  or  to  tlie  perfonf  (hew- 
ing fome  difability  in  the  plaintiff,  as  by  outlawry,  excozn- 
munication,  and  the  like :  or  it  is  in  bar :  (hewing  fomc 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  sm 
aft  of  parliament,  a  fine,  a  releafe,  or  a  former  decree.  And 
the  truth  of  this  plea  thp  defendant  is  bound  to  prove,  if  put 
upon  it  by  the  plaintiff,  J3ut  as  bills  are  .often  of  ^  compli- 
cated nature,  and  contain  various  matter,  a  man  may  plead 
as  to  part,  demur  as  to  part,  and  anfwer  to  the  refidue.  But 
no  exceptions  to  formal  minutiae  in  the  pleadings  will  be  here 
allowed ;  for  the  parties  are  at  liberty,  on  the  difcovery  of 
any  errors  in  form^  to  amend  them  ', 

An  anfwer  is  the  moft  ufual  defence  that  is  made  to  a 
plaintiff's  bill.     It  is  given  m  upon  oath,  or  the  honour  of 

*  En  ctfi  CMtrt  Af  ihfftfncirie^  homt  ne  et  nemi  ex  rigort  jaris^    (Pj^trjitis  Jcg 

Jtrra prejmtui par  fin  mtfpU.^ying  su  puf^  courts,  tMi   1$^^^  fol*  ^(^6f%^7»     Bio, 

defaut  deforme^  mts  Johnqut  h  -very tt  del  ^i»r,  t»  pinJd'UlHn*  50.) 
fiater^carUdolt  agardcrJakft^uict^ifiiUni^ 
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«pceT  orpcewfe  i  -btit,  w]&^te'ther«  krc amicable -d^fchtliintSt ' 
their  znfwtt  i»  ufa^Uy  tdi«a- witImtM3ittl>'  by  c6tStni^  of  the 
]d3untiff.     13^is  Aitthod  of  pA^OMdto^^^^eh^frdMPtlii^  ec- 
defiaftical  courts/  like  the  reft  cif  the  praAice  in  chantry  : 
for  there,  inialinoft  eTbry.cafe,  the  lAaintifF  may  demand  .the 
CBthr  of 'bia.advcr&ry  in  fiipply*  of  proof.     Formcfrlylthifewas  f  447  V 
4oiKinthQfe  courts  ^h  compurgators,  in  the  manheif^of ' 
our  wtfi^itlg  of  lav :  .but  this  has  been  long  difafed ;  and  in-  ' 
ftead.of  it  thepr^feot  kind.of  purgation^  by  the  fingleosrth  • 
o£*  the  p^rty  himfelf,  w:is  introduced^  .^bi^  ^^  wttsrhiade  * 
vSc  of  itn  theripifitsll  courts,  as  Well  in  crimma^'cal^V^^t«-  ' 
cfi:fiaftic3;l  .-cagni^aace^  is  in  niaCbnjpr'Qf  civil  right'^  «tfh(t'iC' 
was  then  ufually  denominated  the  oath  ex  officio :  whcA^the 
high  commiffion  cotjrt  in  particular  made  a  mod  extravagant 
9SHd  il!epd«tfcTf<frn^»rtg  a'  to%it  of  in^uifitfon,  in  which  all 
{flfrfom'tt^eie '^bli^ed  t6^«(WrY't9i  tcaibsof  bare  fuTpicion, 
i£therdomnli(fio«ierVtho!u^hfiprot)«r^tp  proceed  ag^inft  them 
en^ofiaitiormiy  fuppofed ecaleriaAibaicnenriities.'    Otn When 
tfacrhigfarcommTSion  court  was  tfbblifM  bydatute  i6Csir.  L 
ct^lt.  thisr-oath  tx  officii  «f  a'il' ^bbltllie^ -wiib  it  i«  ah4  it  isr ' 
aiib'etiaified  by  {baCute  1 3:  Oar^  IL  Ht.a.  c.  1 2v  ^^thsft^it  Ih^lt 
<•:  not  be  lawful  for  any  btfliop  or  cdclcfiaftkal  judge  fo"» 
«*.  ttncfcr  to  Tiny "p^fon  the*  c^ith,^  <0p^i  or  Jilny  other  oifh- 
•*  Vhereby  the  p*l^  may  be  charged  dtebmncllcd  to  confefo, 
"  aocufe,  ^  p^Tge  himfelf  cif  rfny  crimmal  nifatt^er.^     But* 
this  deles  n^t  eirtend  to  oath^  in  a^  eiVil  fufti  and<thercfereit 
is.  dill  the  prance,   both  in  tbe 'fpirifuaf  cotnts  and  in 
eqatty,  to  dcmaiwithe  |^ifoiial.^n(Wc4-<>f  the^pirrtyhlmfsif' 

upon  oath.     Yce  if  in  the  bill' hny^ueftion  te-putV  ttM' 
tend^  f 0 .  this  difcofety  of  'any  -  crime, « the  defend^itit  may ' 
thereupon  dcmur^  as  was  before  obferred^  and  may  refufe 
to  atifwer.    '-  -  .  '  |J-  ••  ■        •''./, 

■  If  the  defendant  lives  within  twenty  iViilcs  of  London,*  he 
muft  be  fwom  before  one  of  the  maders  of  the  court :  if  far- 
ther off,  there  may  be  a  Jedimys  poUjlatftn  or  commifTion  to  • 
take  his  aafwer.  in  the  countnr.  where  the  commHQoners 
admlnider  him  the  ufual  oath ;  and  then^  tUe  anfw^  *being 

fealcd 
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ieafed  up,  either  one  pf  die  cduiaiiiBonen  scarries  ituptodie 
court ;.  or  it  it  fent  by  ^neflbi08r,  ivbo  fi^eaiB  he  received 
it  from  one  of  the  commiflkmeni  tad  that  the  iame  has  not 
been  opeoedor  altered  finoe  he  received  it.  An  a'nlWer  muft 
be  fi^ed  by  ooitnfel,  and  muft  either  deny  or  confcfa  all  the 
E  44'  ^material  parts  of  die  bill;  or  it  txmj,  confeCi  and  avoid,  that 
is^  jttftify  or  palliate  the  fads.  If  one  of  tfaefe  is  not  done, 
the  anfwer  maybe  excepted' to  for  infufficieacy,  and  die  de« 
fendant  be  compelled  to  put  in  a  more  fafficieitt  anfwer.  A 
defendant  cannot  pray  any  thing  in  this  his  anfii9«r,  but  to 
be  difiniffibd  the  court:  if  he  has  anyrdiefto  pnyiigainft  the 
plainttflF>  he  muft  do  it  by  an  original  bilt  of  his  owut  which 
is  called  a  £r^-At/A 

After  anfwer  put  in,  the  plaintiff  upon  payment  of 
cofts  may  amend  bis  bill,  either  by  addbig  new  parties,  or 
new  matter^jOf  both,  upon  the  new  lig^iu  given  him  by  die 
defendant!  and  the  defendant  isoUiged  to  anfwer  a£rdBi  ta 
fuch  amended  bill.  But  this  muft  be  before  the  plaintiff  hai 
replied  to  the  defendant's  anfwer,  whereby  the  caufe  is  at 
iCue  I  for  afterwards  (9),  if  new.  matter  arifes,  whkh'dsd  not 
eaift before,  he  muft  fet  it  {otthhjzJiippUmifMiilh  There 
may  be  alio  a  bill  of  ranv^Tf  when  the  fuk  is  abated  by  the 
d^th  of  any  of  the  parties ;  in  order  to  fbt  the  proceedings' 
again  in  motion,  without  which  they  remain  at  a  ftand* 
And  there  is  likewtfe  a  bill  of  interpliadn'^  where  a  perfott 
who  owes  a  debt  or  rent  to  one  of  tte  parties  in  fuit,  but|  dll 
Ac  .determination  of  it,. he  knows  not  to  which,  defires  diat 
they*  may  interplead,  that  he  may  be  iafe  in  the  payment; 
In  thislaft  caft  it  is  uCoal  to  order  the  money  to-be  paid  into 
court,  for  the  benefit  of  fueh  of  the  parties,  to  whom  upon 
hearing  the  court  (hall  decree  it  to  be  due.  But  this  d^oids 
upon  circumftances ;  and  the  plaintiff  muft  alio  annex  an 

(9)  Where  new  matter  arifet  after  filing  the  bxll»  it  cannot  be 
introduced  into  the  fuit  by  amending  the  original  bOl,  though  ifliie ' 
it  not  joined,  but  muft  be  ftattd  in  a  fupplementd  bilL    5  Ait. 
917*    I  Aii^  S91. 


Ii^  tbe,phinti£F  fiuds^  (uSi^liiot  maitter  eonUScd  i^.the  dc<^, 
fcndant's  aixOKcr  tQfffXfiM:^  dccjec  HpQp»  be  insgr  prQ<;ce4 
to  the  hearing  pf  ihfi  o^ufc  ttpoa  bUl  fu^  aofwer  p^ly.  ^^t 
in,  that  caife  iif  muft  taj^.  tl)e  defoodapi^a  anfver  to  be  true. 
In  every  point,  Othexwife  the  owtk  i&.  for  the  plaintiff  ta. 
reply  generally  to  the  anfwer^  averring  his  bill  to  be  true» 
oertaim  and  fufficieut,  and  the  defendant's  anCwcr  to  be 
dirc&ly  the  reverfe  ;  whicb  he  is  ready  to  pime  as  the.  court  [  449  '^ 
fbajl  award  i  upon  srhich  the  defendant  rejoins,  averring  the 
like  on  his  fide ;  whi^K  is  joining  ifliie  upon  the  fUH  ia  di(» 
pttte*    To  prove  whiehiaAs  is  the  aezt  concern. 


Tftts  is  done  by  examination  of  witneiSssi  and  taking 
Afffiiicns  ia  wvitiiigt  acconding  ta.the  manner  of  the  civil 
bw»  And  Sot.  thai  porpo(o  i9Uignn§a($rifr  ate  ffamed,  or 
^ueftions  is.  vriting  %  vrhicb,t  and  mMA  ooly^  art  to  be 
propoied  to»  and  aiked  of » the  witnefies  in  the  oaufe.  Thcfe 
ifHexrogatocioa  mnft  he  (hort  and. pertinents  not  leadings 
ones  I  (at  ,'*.did  not:pm,£ee  ihis^  or^  did-  not  you  hear 
<^tfaaii")iQBt6  thcqpiie  fiicbf  the  depofitions  taken  thintoa' 
wiU^he  fttppsefibdai^'  nos  itSeied  to  be  read^  Fur  the  pur* 
pofe  of  examining  witnefles  in  or  near  liondon^  there  i» 
an  examiner's  office  appointed ;  but»  for  fuch  as  live  in 
die  country,  a  comrinlffion  to  examine  witncfles  is  ufually 
granted  to  four  commifiioners,  two  named  of  each  fide,  or 
any  three  or  two  of  them,  to  take  the  depofitions  there.  And 
if  the  witnefles  refide  beyond  fea,  a  commiflion  may  be  had 
to  examine  them  there  upon  their  own  oaths,  and  (if  fo- 
reigners) upon  the  oaths  of  Ikilful  interpreters.  And  it  hath 
been  eftabliihed  ^  that  the  depofition  of  an  heathen  who  be« 
Iteves  in  the  Supreme  Being,  taken  by  commiffion  in  the  nu>(t 
folemn  manner  according  to  the  cuftomof  his  own  country^ 
inay  be  read  in  evidence. 

^  QuMnni  «  Bnktf,  Atk.  si. 

The 
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' "  Itie  '-'ComcniiBuliciv  alns  *iwx)nht  to  tfikc'  tnb  'Cdkftii&uiuiiunitf  * 
truly  and  without  pftrtbtkfr  «Mi«l  MC  to-'dttii^e'thrm'^nfir 
tpubliibcd  01  the  court  of  ch«ccryi  and  ^leir  clerks  are  alio 
fWdrh  tb'feerecf . '  TKie  #i?itVlfc3  afe  ^riffidllble  6y  ptofefa 
Mjubponrn^  as  i^  thi^^iiints  df  (^loioon  l^^-tD'isippcar iitiaF 
flibtfkiifto'examinacioj/.  ^  Arid  #heii  itfieifir  dspofitiotis' artr 
titkeh»  ^hey  ^t«  tfairrmttted'te  tBe  conH  with  Ue'&hae  doir 
tfcit  the  arifwc^  bf  a  tlcftndantis-fenr---  -      •^'"*''  I  :'*- •     • 

C  450  J  '  '^  1^i^^*^<3S  to  aidifpatabk  faA  ar^JokL'and  faifiinr,  it  w 
'  f\^^  very .ufual  to  file. a  Uli to' perpetuate  Jtiie^oftimonyt>f  tbofcl 
yf\i\\dSi%\  akhoughnafuit  18.  depending-^  nfrn:,  itiroay  bCy-a* 
m^p'aJMifagDaift  only  waits  ^ithe  deatkdifqnib.'of  them-ia- 
begin  his  fiut*  Thieuaiotf  jfreqiienuwhcv  bnilsiaie.de¥ifiM|. 
by  will  away  from  the  heir  at  law ;  and  the  devifee>  in  order 
tp  jifirgt^Matdtfae^tdikBdiiy  rif  .the  vitneibs^lbiBcb  ivii^  ex^ 
kibiis  a'i}ilLio;cbam:ety:aigac(ift  tfaedasiii'aiid.'fecs  fbttb  dMr 
y¥^^^/99^hAnfA\ieMn'f\^^^  inciiiied:to 

4tfpu$e-it«,\ariUit^fc'idM  Hiqn<<be  acfqiihiiiihai*»gganf»ittM 
^».^^<^y.'^DMQeeditoEi\ift'^  in  ofli^r  tkkkf  sM^ Qiamitie  |jie 
^ttn^sitm  tb^LwiilvT^fta^^Ucll  dtt  CMfe  ir'at:afiL*«ntf^ 
witbt>utc|^oBecdlng  tarkti^fxAtctot^  om^rdiaf  bdiitg  prayed  ty- 
^•^iU^t  ibttt  thcr  heiir(i^rdntided(tviu»£«ft8y'  evoD^t^oulbilier 
cQDtp&s  tW  ^wiUl  Tys  ii  what  id  ttfaaUfoibduir  by^pfdirU^ 
a .wiU  if)  (jhaAcer.^.  -..•.•        «  '      •    .  •  »*  *    i-  i  •  ..      '  ^   h>j.\ 

,  Wii^N  alj  the  wltneir««4ii%  ea^|anied».tb^qi  aad  ivot^bc^ 
^re,  thc^epofiUon^  may  );»c;pubtii)^,^y*a  ri^  to  pa£kp«^^ 
licauon ;.  .after  which  they  ace  open  for  the  infpeAiga  of  aU. 
the  pasties^  andcopie&niay be.takfaof;the9i*  .The  caufeia 
then  ripe  to  be  fet  dowu  /or  hearings  .vl^cli  qiM^y  be  done  at 
the  procurement  of  the^plaintifF,  Of  defen4a»U^  before  either, 
tlie.  lord  chancellor  or  the  mailer  of  the  rolls,  accotdineto- 
the  dtfcretix>n  of  the  cIcrL  in  court, -regulated  by  the  saturft 
and  importance  of  the'futtj  andthe  arrearofcaufesdependipg 
before  each  of  them  refpcQivcly.  Concerning  the  authority 
of  the  mafter  of  the  rolls  to  heat  anS  deterntine  caufes,  and 
bis  general  power  in  th^.c.^uct  of  cbaoocryj  there  were  (not 

many 
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many  y«m -finite)  cHvers  queftions^  and  diCfahi^ierf  W^mly 
agitated  $  to;  quiet jwhich  k  was  Jedared  by  ftatut^  3  Geo.  If. 
eh.  30.  that  all  orders  and  decrees  by  him  madej  except  fuch* 
SIS  bf  the  conrfc  of  the  court  were  appropriated  to  tlie  great 
iieal  alone,  ihouid  be  deemed  to  be  valid ;  fabjeA  neverthe* 
lefs  to  be  discharged  or  .altered  by  the  lord  chancellor,  and 
fb  as  they  Oiall  not  be  insoUcd,  till  the  fame  are  figned  by  his 
lordihip*  Either  party  may  htfubpoena*d  to  hear  judgment 
on  the  day  fo  fixed  for  the  hearing :  and  then,  if  the  plaintifF[  451  ] 
docs  not  attend,  his  bill  is  difmifled  with  cods ;  or,  if  the 
defendant  makes  default,  a  decree  will  be  made  againft  him, 
which  will  be  final,  unlefs  he  pays  the  plaintiff's  coll  of  at« 
tendance,  and  fliews  good  caufc  to  the  contrary  on  a  day  ap- 
pointed by  the  court.  A  plaintifPsbill  may  alfo  at  any  time 
be  difmifled  for  want  of  profecution,  which  is  in  the  nature 
of  a  nonfttit  at  law,  if  he  fuifcrs  three  terms  to  elapfe  without 
moying  forward  in  the  caufe. 

When  there  are  crofs  caufcs,  on  a  crofs  bill  filed  by  the 
defendant  againft  the  plaintiff  in  the  original  caufe,  they  are 
generally  contrived  to  be  brought  on  together,  that  the  fame 
hearing  and  the  fame  decree  may  ferve  for  both  of  them.  The 
method  of  hearing  caufes  {n  court  is  ufually  this.  The  par* 
ties  on  both  fides  appearing  by  their  counfel,  the  plaintiff's 
bill  is  firft  opened,  or  briefly  abridged,  and  the  defendant's 
anfwer  alfo,  by  the  junior  counfel  on  each  fide :  after  whlcU 
the  plaintiff's  leading  counfel  ftates  the  cafe  and  the  matters 
in  iffue,  and  the  points  of  equity  arifing  therefrom :  and  theii 
fuch  depofitions  as  are  called  for  by  the  plaintiff  are  read  by 
one  of  the  fix  clerk$»  and  the  plaintiff  may  alfo  read  fuch  part 
of  the  defendant's  anfwer,  as  he  thinks  material  or  conve* 
nient* :  and  after  this  the  reft  of  the  counfel  for  the  plaititiff 
make  their  obfervations  and  arguments.  Then  the  defend- 
ant's co«nfel  go  through  the  fame  procefs  for  him,  except 
that  they  may  not  read  any  part  of  his  anfwer ;  and  the  cotJn- 

*  On  a  trial  at  law  \(  the  fWniW  the  truth  of  the  dcfendaat*s  tefttononyt 

rfa<is  any  part  of  thfdefndant*sanfwec^  and  makcf   the  whol#  of  hit  Mfw<r 

%e  mufl  read   he  whole  of  it:  for  by  evidence, 
reading  any  of  it  be  flitwi  a  rdiasce  r.a 

■    Vol.  Ill;  .  Ek  fel 
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fel  for  the  pbintifFate  heard  in  reply.  When  HI  are  heardi 
the  court  pronounces  the  decra^  adjuftlng  .-every  point  in  de- 
bate according  to  equity  and  good  confcieiioe  ;  which  decree 
being  ufiially  very  long,  the  minutes  of  it  are  taken  down, 
and  read  openly  in  court  by  the  regiftrar  (9  ).The  matter  of  coils 
to  be  given  to  either  party,  is  not  here  held  to  be  a  point  of 
right,  but  merely  difcretionary  (by  the  ftatute  17  Ric.  U. 
c.  6.)  according  to  the  circumftances  of  the  cafe,  as  they  ap* 
[  452  ]  pear  more  or  lefs  favourable  to  the  party  vanquished.  And 
yet  the  ftatute  15  Henry  VI.  c.  4*  feems  exprefsly  to-dirc&i 
that  as  well  damages  as  cofts  ihall  be  grven  to  the  defendant, 
if  wrongfully  vexed  in  this  court. 

The  chancellor's  decree  is  either  interlocutory  or  final.  It. 
^ery  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
clude the  caufe ;  for,  if  any  matter  of  faft  isftrongly  contro- 
verted, this  court  is  fo  fcnfible  of  the  deficiency  of  trial  by 
written  dcpofitions,  that  it  will  not  bind  the  parties  thereby, 
but  ufually  dircfts  the  matter  to  be  tried  by  jury^  efpccially 
fuch  important  fa£ts  as  the  validity  of  a  will,  or  whether  A 
is  the  heir  at  law  to  B,  or  the  exigence  of  a  modus  Jedmandi 
or  real  and  immemorial'comporuion  for  tithes.  But,  as  no 
jury  can  be  fummoned  to  attend  this  court,  the  faft  Js  ufually 
direflcd  to  be  tried  at  the  bar  of  the  court  of  king's  bench  or 
at  the  aflizes,  upon  z  feigned ij/uc.  For  (in  order  to  bring 
it  there,  and  have  the  point  in  difpute,  and  that  only,  put  in 
Ifluc)  an  aftion  is  brought,  wherein  the  plaintifFby  a  fiflion 
declares  that  he  laid  a  wager  of  5  A  with  the  defendant,  that 
,A  was  heir  at  law  to  B ;  and  then  avers  that  he  is  fo;  and 
therefore  demands  the  5  /.  Thc^  defendant  admits  the  feign- 
ed wager,  but  avers  rhat  A  is  not  the  heir  to  B  ^  and  there- 


(9)  It  is  not  now  the  pradtice  for  the  regifttar  to  read  themmutcf 
of  the  decree  openly  in  court ;  but  any  party  to  the  fuit  may 
procure  a  copy  of  them,  and  if  there  is  any  miilake,  may  move 
'tb  have  them  amended.  '  But  after  a  decree  has-been  formally 
drawn  up  and  entered,  no  errors  in  it  can  be  re6iified  on  motion, 
or  by  any  other  proceeding  than  rehearing  the  caufe# 

.   upon 
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upon  that  ifiue  is  joined,  vhlch  is  dire£ted  out  of  chancery  to 
be  tried :  and  thus  the  verdi£l  of  the  jurors  at  law  determinei^ 
the  fz&  in  the  court  of  equity.  Thefe  feighed  iflbes  feem 
borrowed  from  tht  fpon/i9  judicialii  of  the  Romans  * :  and  are 
alfo  frequently  ufed  in  the  courts  of  law,  byconfeiit  of  the 
parties,  to  determine  fome  difputed  rights  without  the  for ma-s* 
lity  of  pleading,  and  thereby  to  fare  much  time  and  cxpenfe 
in  the  decifion  of  a  caufe  (to). 

So  KkeWife,  if  a  queftion  of  mere  law  arifes  in  the  courfe  o^ 
a  caufe,  as  whether  by  the  words  of  a  will  an  eftate  for  life  or 
in  tail  is  created,  or  whether  a  future  intereft  devifed  by  a  te& 
tator  fliall  operate  as  a  remainder  or  an  executory  devife,  it  is  [453  3 
the  pra£tice  of  this  court  to  refer  it  to  the  opiiiion  of  the 
judges  of  the  court  of  king's  bench  or  common  pleas,  up<m  t 
cafe  fta ted  for  that  purpofe  ( 1 1 ) )  wherein  all  the  material  faiQs 

■  N9ta  efi  Jponfio  judkiaUs :  Jf^ndifu  Heifiec4  AntifMhat.  /.  3.  r.  16.  (  3<  ^ 

**  qutngtittosfimtutfiffpendeoyjituut  SigODi  de  judmi*.  /.  21.  ^.,46$.  fiMf 

**  fi,     Et  tu  quoqitt  fpcndtfne  qmnginm^  ikid» 
**  m  tuMS far /fond f,mmeu»fi,''^  Fid* 

(10)  The  confent  of  the  court  ought  alfo  to  be  prcVioufly  ob» 
tamed,  for  a  trial  of  a  feigned  iflue  without  fuch  cOnfent  is  a 
contempt,  which  will  authorife  the  court  to  order  the  proceed* 
ings  to  be  ftayed.    4  7*.  jR.  402. 

(11)  Iti  a  late  cafe,  the  mafter  of  the  rolls  fitting  for  the  lord 
chancellor,  dire^ed  a  cafe  for  the  opinion  of  the  eoutt  of  king's 
bench,  faying,  he  thought  he  had  authority  fo  to  do  when  fitting 
for  the  lord  chancellor,  though  not  when  fitting  at  the  rolls* 
(fforton  ▼•  IVhltaker^  %  Bro.  Chan*  Ca.  88. )  When  a  cafe  is  heard 
before  the  mafter  of  the  rolls  fitting  in  his  own  courts  on  which 
he  wiflies  to  have  the  opinion  of  i  court  of  law,  he  direfts  an 
aftion  to  be  commenced  by  the  parties  in  a  court  of  law  in  fuch 
form,  that. the  queftion  on  which  he  has  a  doubt  may  be  decided  in 
that  fuit,  and  fufpends  his  decree  till  the  court  of  law  has  given 
its  Judgment.  The  court  of  exchequer  is  both  a  court  of  law  and 
a  court  of  equity  {vUk  ante  43*)  >  therefore  if  aquefljon  of  mere 
law  arifes  in  the  courfe  of  the  ezercife  of  its  equitable  junfdifUon, 
the  barons  will  decide  upon  it  in  that  fuit,  without  referring  it  to 
aAotberjurifdlAion. 

Kka  are 
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are  admitted,  and  the  point  of  lan^  is  fubmltted  to  their  de- 
clfion :  who  thereupon  hear  It  folemnly  argued  by  counfel  on 
both  fldes,  and  certify  their  opinion  to  the  chancellor.  And 
upon  fuch  certificate  the  decree  is  ufually  founded. 

• 

Another  thing  alfo  retards  the  completion  of  decrees. 
Frequently  long.accounts  arc  to  be  fettled,  incumbrances  and 
debts  to  be  inquired  into,  and  a  hundred  little  fa£^s  to  be 
cleared  up,  before  a  decree  can  do  full  and  fufficient  juftice 
Thefc  matters  are  always  by  the  decree  on  the  firft  hearing 
referred  to  a  mafter  in  chancery  to  examine ;  which  exami- 
nations frequently  lad  for  years ;  and  ^hen  he  is  to  report  the 
izGtj  as  it  appears  to  him,  to  the  court.  This  report  may 
t^  excepted  to,  jdifproved,  and  over-ruled ;  or  otherwife  is 
confirmed^  and  nnade  abfolute,  by  order  of  the  court. 

When  all  iflties  are  tried  and  fettled,  and  all  referencesto 
the  mafter  ended,  the  caufe  is  again  brought  to  hearing  upon 
the  matters  of  equity  referred  ;  and  a  final  decree  is  made: 
the  performance  of  which  is  inforced  (if  necefiary)  by  com* 
mitment  of  the  perfon,  or  fequeftration  of  the  party's  eftate. 
And  if  by  this  decree  either  party  thinks  himfelf  aggrieved, 
he  may  perition  the  chancellor  for  a  rehearing  ;  whether  it 
was  heard  before  his  lordQiip,  or  any  of  the  judges,  fitting 
for  him,  or  before  the  mafter   of  the  rolls.     For  whoever 
may  have  heard  the  caufe,  it  is  the  chancellor's  decree,  and 
muft  be  figned  by  him  before  it  is  i^nrolled  ^  ;  which  is  done 
of  courfe  unlbfs  a  rehearing  be  defired.  Every  petition  for  a 
rehearing  moft  be  figned  by  two  counfel  of  chara£ter,  ufualiy 
t  454  J  Inch'  as  havt  been  concerned  in  the  caufe,  certifying  that  they 
apprehend  the  caufe  is  proper  to  be  reheard.    And  tipon  the 
tehearing  all   the  evidence  taken  in  the   caufe,    whether 
read  before  or  not,  is  now  admitted  to  be  read;  becaufe  it  is 
the  decree  of  the  chancellor  himfelf,  who  only  now  fits  to 
hear  reafons  why  it  (hould  not  be  enrolled  and  perfeded  \  at 
which  time  all  omiiHons  of  either  evidence  or  argument  tSLt^ 


^  Stat.  3  Gto*  n.  c  }Of    Seep.  450. 
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be fupplicd \  But,  after  the  decree  isonce  fi^Aeil  ih'd  *tf. 
rolled,  it  cannot  be  reheard  or  redlified",  butfeybJU  of  review, 
or  by  appeal  to  the  houfe  of  lords. 


A  BILL  of  review  m^j  be  had  upon  apparent  enor  in}ud|}- 
mcnt,  appearing  on  the.  face  of  the  decree  ;  or,  by  fpetn^l 
leave  of  the  court,  upon  oath  made  of  the  difcovery  of  ney 
matter  or  evidence,  which  could  not  poiDbiy  be  had  or  u£esd 
at  the  time  when  the  decree  palTed.  Uut  no  .new  evidence 
or  matter  then  in  the  knowlege  of  the  parties,  and^which 
might  have  Jbeen  ufed  before,  (hall  be  a  fuffiqient  ground  £y 
a  bill  of  review.  ■ 

An  appeal  to  parliament,  that  is,  to  the  houfe  of  lords,  19 
the  dernier  refort  of  the  fubjeft  who  thinks  himfelf  aggrieved 
by  an  interlocutory  order  or  final  determination  m  this  court: 
and  it  is  effeBed  by  petition  to  the  houfe  of  peers,  and  not 
by  v)rit  of  error  ^  as  upon  judgments  at  common  law.  Thi$ 
jurifdi£lion  is  faid  ^  to  have  begun  in  18  Jac.  I.  and  it  is  cer- 
tain, that  the  firft  petition,  which  appears  in  the  records  of 
parliament,  was  preferred  in  that  year^;  and  thait  the  firft 
which  was  heard  and  determined  (thotfgh  the'name  of  appeal 
was  then  a  novelty)  was  prefented  in  a  few  months  after f; 
both  levelled  agalnft  the  lord  chancellor  Bacon  for  corrup- 
tion,  and  other  mifbehaviour.  It^  was  afterwards  warmly 
controverted  by  the  houfe  of  commons  in  the  reign  of  Charles 
the  fecond  ^.  But  this  difpute  is  now  at  reft  ^  \  it  being  ob- 
vious to  the  reafon  of  all  mankind,  that,  when  the  courts  of 
equity  became  principal  tribunals  for  deciding  caufes  of  pro* 
perty,  a  revifion  of  their  decrees  (by  way  of  appeal)  became 
equally  neceffary,  as  a  writ  of  error  from  the  judgment  of  a  [  j^rp  1 
court  of  law.  And,  upon  the  fame  principle,  from  decrees 
of  the  chancellor  relating  to  the  commillioners  for  the  diflblu« 
tion  of  chauntries,  l^^.  iinder  the  ftatute  37  Hen.  VIII. c.  4. 
(as  well  as  for  charitable  ufes  under  the  ftatute  43  Eliz.  c.  4.) 

*  GUb.  Rep.  151,  I5ft».  *  Lords*  Journ.  3.  ii.  11  Dec.  162 1« 
'  Com.  Journ.  13  Mar.  1704.  *  Com.  Journ.  iq  No?.  X675,  &c« 

*  Lor^'  Journ.  ^13  Mar.  2620.  c  Sbuw.  Fail.  CR  i, 

Kk3  an 
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an  appetl  to  the  king  in  parliament  was  always  UDqueftion<r 
ably  allowed  K  But  no  qcw  evidence  is  admitted  in  the  boufe 
of  lords  upon  any  account;  this  being  a  diftin£l  jurifdi£lion'^: 
which  diners  itvery  conGderably  from  thofe  inftances,  wherein 
thef^me  juriidiAton  revifes  and  coneAs  its  own  ads,  as  in 

•  rehear ii)gs  and  bills  of  review,  for  it  is  a  pradlice  \inkQown 
fo  oui'law, (though  conftantlyfollowed  in  the  fpiritual  courts^] 
when  a  fqprrior  court  is  reviewing  the  fentence  of  an  infe- 
riori  to  examine  the  juftke  of  the  former  decree  by  evidence 

•  that  was  never  produced  below.  And  thqs  much  for  the 
general  method  of  proceeding  in  the  courts  of  equity, 

>  Dnke'i  ClitriuUe  Ufa,  6a.  ^  GU^.  R«^.  155,  156. 
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Proceedings  on  a  Writ  of  Right  Patent. 

§  I.   Writ  of  Right  patent  In  the  Court  Barok.*. 

^^^<?Ott(C<y  the  fecond  by  the  grace  of  God  of  Great 
11^9  Britain,  France,  and  Ireland  king,  defender  of  the  f^ith, 
^^^'^  and  fo  forth ;  to  Willoughby  earl  of  Abingdon,  greet- 
ing. Wit  command  you  that  without  delay  you  hold  fuU 
right  to  William  Kent  efquire,  of  one  meffuage  and  twenty- 
acres  of  land  with  the  appurtenances  in  Dorcheiter,  which  he 
claims  to  hold  of  you  by  the  free  fcrvice  of  one  penny. yearly  ib 
lieu  of  all  fervices,  of  which  Richard  Allen  deforces  hita.  •  Aitd 
tmlefs  you  fo  do,  let  the  (heriff  of  Oxfordfhire  do  it,  that  we  no 
longer  hear  complaint  thereof  for  defed  of  right,  VSLitXitUi 
ourfelf  at  Weftminfter,  the  twentieth  day  of  Auguft,  in  the  thir* 
ticth  year  of  our  reign. 

Pledge,  of  profecuti-on,  { t°^^,^R„,, 


J  2.  /Firr/  of  ToLT,  to  remove  it  into  the  County  Court, 

Ci)&tle0  Morton   efquire,    (heriff  of  Oxfordfhire,    to  John 
Longi  bailiff  errant  of  our  lord  the  king  and  of  myfelfi  greet- 

Kk4  ing. 
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N®I«  ing.  iCecauCe  by  the  complaint  of  William  Kent  cfqunt 
perfonally  prefent  at  my  county  court,  to  wit,  on  Monday  the 
fixth  day  of  September  in  the  thirtieth  year  of  the  reign  of  our 
lord  GkORGE  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth, 
at  O^cford  in  the  (htrehoufe  there  holden,  I«am  in£prmed,  that 
^though  he  himfelf  the  wni  of  our  faid  lord  the  king  of  right 
patent  dire&ed  to  Willoughby  earl  of  Abingdon,  for  this  that 
he  (hould  hold  full  right  to  the  faid  William  Kent  of  one  mef- 
fuage  and  twenty*  «cres  of  land  with  the  appurtenances  in  Dor- 
chclter  withlc-  my  faid  Qounty,  of  which  Richard  Allen  deforces 
him,  hath  brought  to  the  faid  Willoughby  earl  of  Abingdon ; 
yet,  for  that  the  faid  Willoughby  earl  of  Abingdon  favourcth 
the  faid  Richard  AUcn  in  this  part»  and  hatli  hitherto  delayed 
to  do  full  right  according  to  the  exigence  of  the  faid  writ,  I 
command  you  on  the  part  of  our  faid  lord  the  king,  (rraly  en- 
joining, that  in  your  proper  perfon  you  go  to  the  court  baron 
of  thf  fdid  Willoughby  carl  of  Abingdon  at  Dorchefter  afore- 
laid,  and  take  away  the  plaint,  w;hich  there  is  between  t]ie 
faid  William  Kent  and  Richard  Allen  by  the  faid  wrtt,  into  my 
county  court  to  be  next  holden ;  and  fummon  by  good  fum- 
moners  tlic  faid  Richard  Allen,  that  be  be  at  my  county  court 
on  Monday  the  fourth  day  of  Oftoljer  next  cominjf  at  Oxford 
in  the  fliirehoufe  there  to  be  holden,  to  anfwer  to  the  faid  Wil* 
liam  Kent  thereof.  And  have  you  there  then  the  faid  plaint, 
.the  fummonert,  and  this  precept.  (GfibeQ  in  my  county  coart 
'ft  Oxford  in  the  ihirchouXc,  the  iixth  day  of  September,  in  the 
year  aforcfaid. 


§  3.  Writ  ofPovt-,  to  remove  it  into. the  court  0/^ Common  Pleas* 

<B4BiO]R04B  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  (herifF  of  Oxfordfhire,  greeting.  Put,  at  the 
requcfl  of  William  Kent,  before  our  juftices  at  *  Weftminfter  on 
the  morrow  of  All  Souls,  the  plaint  which  is  in  your  county 
f purt  by  our  "writ  of  right,  between  the  laid  WiUiam  Kent  de- 

Uiasdan; 
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inandant,  and  Richard  Allen  tenant,  of  one  mcffuagc  and  N**  I, 
twenty  acrei  of  land  with  the  appurtenances  in  Dorchefler ;  and 
fummon  by  good  fummoncrs  the  feid  Richard  Allen,  that  he  be 
then  there,  to  anfwer  to  the  faid  William  Kent  thereof.  And 
have  you  there  the  fummoners  and  this  writ.  (BSiitnttSf  ourfelf  at 
Weflminfter,  the  tenth  day  of  September,  in  the  thirtirth  year 
of  our  reign« 


§  4.  fTrit  0/*  Right  tjuia  Dominus  remifit  Curiam. 

C?<C^1B€(C  the  fecond,  by  the  grace  of  God  of  GrA 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  fheriff  of  Oxfordfhire,  greeting.  'CoinmanH 
Richard  Allen,  that  he  juftly  and  without  delay  render  unt» 
William  Kent  one  mefTuage  and  twenty  acres  of  land  with  the 
appurtenances  in  Dorchefter,  which  he  claims  to  be  his  right 
and  inheritance,  and  whereupon  he  complains  that  the  aforefaid 
Richard  unjudly  deforcea  him.  And  unlefs  he  tfhall  fo  do,  and 
if  the  faid  William  (hall  give  you  fecurity  of  profecuting  his  claim, 
then  fummon  by  good  fummoners  the  faid  Richard,  that  he  appear 
before  our  juftices  at  Weflminfter  on  the  morrow  of  All  Soids,  to 
(hew  wherefore  he  hath  not  done  it.  And  have  you  there  the 
fummoners  and  this  writ.  dSlitnttB  ourfelf  at  Weftminfter,  the 
twentieth  day  of  Auguft,  in  the  thirtieth  year  of  our  reign»  Br- 
caufe  Wilioughby  earl  of  Abingdon,  the  chief  lord  of  that  fcf, 
hath  thereupon  remifed  unto  us  his  court. 

Fledges  of    1  John  Doe,       Summoners  of  the         C  John  Den.  Sh'r;0^a 
f  robctttioD,  I  Rich.  S^oe.      within-named  Richard,  \  Rich.  Fen.  Return. 


fS.Tht 
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§  5.    Tie  Recordf  nvUh  Award  ofBattcL 

|dte40  at  Wedminfler  before   fir  John  Wfllis  knight,  and  \m 

brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Wcftmin- 

*  fter,  of  the  term  of  faint  Michael  in  the  thirtieth  year  of  the  reign 

of  the  lord  George  the  fecond,  by  the  grace  of  God  of  Grejt 

Britain  I  France,  and  Ireland  king,  defender  of  the  faith,  &c. 

Writ.  Oxon,  1  m tUf am  tie nt,  efquire,  by  James  Parker,  his  attoniev, 

to  wit.  3    demands  againft  Richard  Allen,  gentleman,  one  mcf- 

4qage  aod  twenty  acres  of  land,  with  the  appurtenances,  in  Dor. 

chellcr,  as  kis  right  and  inheritance,  by  writ  ef  the  lord  the 

Domitna  re^  king  of  right,  beMttCe  WiUoughby  earl  of  Abingdon  the  cbief  lord 

mfi  amam,  ^  ^j^^^  £^  j^^j^  ^^^  thereupon  rcmifed  to  the  lord  the  king  his 

Count.        court.     9M  WjHttUfn  he  faith,  that  he  himf<ilf  was  feifed  of  the 

^  tenements  aforeiaid,  with  the  appurtenances,  in  his  demefnc  as  of 

fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  Gboilgs 

tfylms       ^^  ^i^  ^^c  king  of  Great  Britain,  by  taking  the  efplees  thereof 

to  the  Talue  *    [of  ten  (hillings,  and  more,   in  rents,  com,  and 

grafs.]    And  that  fuch  is  hit  right  he  offers  [fuit  and  good  proof.] 

PdcBce*      9M  the  faid  Richard  Allen,  by  Peter  Jones  hie  attorney,  coiaes 

and  defends  the  right  of  the  faid  William  Kent,  and  his  fdfio, 

when  [and  where  it  (hail  behore  him,]  and  all  [that  concerns  it»] 

and  whatfoever  [he  ought  to  defend]  and  chiefly  the  tenemeati 

aforelaid  with  the  appurtenances,  as  pf  fee  and  right,  [aamdf, 

pne  mefTaage  and  twenty  acres  of  land,  with  appurtenances  io 

Wager  of     Dorcheller.]     9nt>  this  he  is  ready  to  defend  by  the  body  of  hii 

Bittd.         freeman,  George  Rumbold  by  name,  who  is  prefeat  here  in  court 

ready  to  defend  the  fame  by  his  body,  or  in  what  manner  foeverthe 

court  of  the  lord  the  king  (hall  confider  that  he  ought  to  defend. 

And  if  any  mifchance  (hould  befal  the  faid  George  (which  God 

defend)  he  is  ready  to  defend  the  fame  by  another  roan,  who 

Rtplica-       [is  bounden  and  able  to  defend  it.]      %nt  the  faid  WiUian 

t'<>a'  Kent  faith,  that  the  faid  Richard  Allen  uifjuftly  defends  the 

*  N.  B.    The  claufes  between  hooks,  ia  this  and  the  rdbfequene  numbers  of 
the  appendix,  are  ufuaHy  no  othcrwifc  exprefled  m  the  recordf  than  by  an  &c* 

right 
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fight  of  him  the  faid  WiUiainy  and  his  reifin,  t!fi,  and  all,  tfc.      N*  L 

And  whatfoever,  i^c.  and  chiefly  of  the  •  tenements  aforefaid  with  '  '     ^'   "J 
the  appurtenances,  as  of  fee  and  rtghti  (sTr.  ;  becaufe  he. faith, 
that  he  himfelf  was  feifed  of  the  tenements  aforefaid,  with  the 
jippurtenances,  in  his  demefne  as  of  fee  and  right,  in  the  time 
df  peace,   in  the  time  of  the  fald  lord  George  the  firil  late 
king  of  Great   Britain,  by   taking   the  efpleea  thereof  to  the 
value,  ^c.     Sad  that  fuch  is  his  right,  he  is  prepared  to  prove  Joiiuler  of 
by  the  body  of  his  freeman,   Henry  Broughton  by  name,  who  '^■'***» 
is  prcfent  here  in  court  ready  to  prove  the  fame  by  his  body,  or 
in  what  manner  foever  the  court  of  the  lord  the  king  (hall  con« 
fider  that  he  oiight  to  prove  ;  and  if  any  mifchance  (hould  befal 
the  faid  Henry  (which  God  defend)   he  is  ready  to  prove  the 
lame  by  another  man,  who,  &f^.     SltH  hereupon  it  is  demanded 
of  the  faid  George  and  Henry,  whether  they  are  ready  to  make 
"battel,   as  they  before  have  waged  it  $  who  fay  tliat  they  are. 
9M  the  fame  George  Rumbold  giveth  gage  of  d<:icnding,  and  Gag^ 
the  faid  Henry  Broughton  giveth  gage  of  proving ;   and,  fuch  fi*»«a* 
engagement  being  given  as  the  manner  is,  it   is  demanded  of 
the  faid  William  Kent  and  Richard  Allen,  if  they  can  fay  any 
thing  wherefore  battel  ought  not  to  be  awarded  in  this  cafe ; 
who  fay  that  they  cannot,     Cfaerefore  {t  fe  conStxteli,  that  AwiH  of 
battel  be  made  thereon,  tfr.      SnU  the  faid  George  Rumbold  ]|*"**^ 
findeth  pledges  of  battel,    to  wit,    Paul  Jenkins  and  Charles 
Carter ;  and  the  faid  Henry  Broughton  findeth  alfo  pledges  of 
battel,  to  wit,  Reginald  Read  and  Simon  Taylor.     3nll  t\^XU  Contiav« 
IffOn  day  is  here  given  as  well  to  the  faid  WilUara  Kent  as  to  ance. 
the  (aid  Richard  Allen,  to  wit,  on  the  morrow  of  faint  Martin 
pext  coming,  by  the  aflent  as  well  of  the  faid  William  Kent  as 
fif  the  faid  Richard  Allen.     And  it  is  commanded  that  each  of 
ihcm  then  have  here  his  chtmpion,  fufficiently  fumi/hed  with 
C^petent  armour  as  becoipes  him,  and  ready  to  make  the  bat- 
tel aforeiaid ;  and  thlt  the  bodies  of  them  in  the  mean  time  be 
jafely  l^ept,  on  peril  that  (hall  fall  thereon.     %t  which  day  here  cbamploas 
come  as  well  the  laid  William  Kent  as  the  faid  Richard  AUen  ^ppcv. 
by  their  attorneys  afore£ud,  aad  the  laid  George  Rumbold  and 
^lenry  Broughton  in  their  proper  pcribns  likewife  come,  fuffi- 
pently  fumiflied  with  competent  armour  as  becomes  them,  ready 
%Q  make  the  h»ttcl  aftrefaidi   i)s  they  had  )^efore  waged  it. 

•nil 


▼I 
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N^i. 


DcoHndaot 


Final  juig- 
tibeTcaaat. 


9tt1l  htfre^pon  day  i>  further  gmn  by  thie  court  herCy  as  kH 
to  the  faid  WiUiam  Kent  as  to  the  &id  Richard  AIleB>  at 
Totbill  near  the  city  of  Weflminfter  in  the  county  of  Middk- 
fexy  to  wit»  on  the  morrow  of  the  purification  of  the.  bleffcd 
virgin  Mary  next  coming*  by  the  affeat  as  wcH  of  the  laid  Wil- 
liam as  of  the  aforefaid  Richard  And  it  is  commanded)  that 
each  of  them  Iiave  then  there  bis  champion*  armed  in  the  form 
aforefaidy  ready  to  make  the  battel  afore  faidj^  and  that  their 
bodies  in  the  mean  time,  Wf .  At  which  day  here,  to  wit,  at 
Tothill  aforefaid,  comes  the  (aid  Richard  Allen  by  his  attorney 
aforefaid,  and  the  faid  George  Rumbold  and  Henry  Broughtoo 
in  their  proper  perfons  Hkewife  come,  fufiiciently  funiiflied 
with  competent  armour  as  becomes  them»  ready  to  make  tk 
battel  aforefaid,  as  they  before  had  wa^ed  ft.  And  the  faid 
WilL'am   Kent  l)eing  folemnly  called  doth  not  come,  nor  Jwiih 

profecuted  his  writ  afofefafd:*  C()etefore  it  f0  coattliere^i  that 

the  fame  William  and  his  pledges  of  profecuting,  to  wit,  Joha 
Doc  and  Richard  Roe,  be  in  mercy  for  his  falfc  complaint,  and 
that  the  fame  Richard  go  thereof  without  a  day,  (ffc,  and  alfo 
that  the  faid  Richard  do  hold  the  tenements  aforefaid  with  the 
appurtenances,  to  him  and  his  heirs,  quit  of  the  faidWilllaQ^ 
and  his  heirs,  for  ever,  &*f. 


Wk. 


Teoier  of 
tbeZ>nu. 


§  6.  Trial  hy  the  grand  AJtfe^ 

m 

And  the  faid  Richard  Allen,  by  Peter  Jones,  liis 
attorney,  comes  and  defends  the  right  of  the  faid  Wiffiam 
Kent,  and  his  feifin,  when,  l^e.  and  all,  Gfr .  and  whatfocvcr, 
%^c.  and  chiefly  of  the  tenements  aforefaid  with-  the  appurtc- 
nancesy  as  of  fee  and  right,  He*  and  puts  himfelf  upon  the 
grand  affife  of  the  lord  the  kfng,  and  prays  recognition  to  be 
made,  whether  he  himfdf  hath  greater  right  to  hold  the  tcne- 
sientB  aforefaid  with  the  appurtenances,  to  him  ahd  his  he?rs  si 
tenants  thereof  as  he  now  holdeth  them;  or  the  ferd  WilKam 
to  hare  the  (aid  tenements  with  the*  appurtenances  as  he  abotc 
demandeth  them.  9n1>  ht  tenden  here  in '  cbtirt  fix'  /biOings 
and  cight-pence  to  the  ofe  'rf  the  lord  the  now  king,  \$t-  ^o^ 
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tliat,  to  wit,    it  may  be  inquired  of  the  time  [of  the  fcifin     N^  I4 
alleged  by  the  faid  William.]     And  he  therefore  prajs,  that  ^    w       ' 
it  may  be  inquired  by  the  aflife>  whether  the  faid  William  Kent 
was  feifed  of  the  tenements  aforefaid  with  the  appurtenances  in 
his  dcmefne  as  of  fee  in  the  time  of  the   faid  lord  the  king 
George  the  firft,   as  the  faid  William  in  hi?  demand  before 
hath  alleged.     St^etcfotC  it  is  commanded  the  (heriff,  that  he  SarnnMat 
fumm«n  by  good  fumnuoners  four  lawful  knights  of  his  county,  ^^^^ 
girt,  with  fwords^  chat  they  be  here  on  the  odaves  of  faint   "  . 
Hilary  next  coming,  >  to  make  eleftion  of  the  affifc  aforefaid. 
The  fame  day  is  given  as  well  to  the  faid  William   Kent  as  to* 
the  faid  Richard  Allen  here,  tffc.     At  which  day  here  come  as 
well  the   faid  William  Kent,   as  the  faid  Richard  Allen .;  and 
the  iherifF,  to  wit,  fir  Adam  Alftone  knight  now  returns,  that  Retwm 
he  had  caufed  to  be  fummoned  Charles  Stephens,  Randal  Whe-, 
ler»  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of 
his  county,  girt  with  fwords,  by  John  Doe  and  Richard  Roc 
his  bailiffs,  to  be  here  at  the  faid  o£^aves  of  faint  Hilary,  to  do 
as  the  faid  writ  thereof  commands  and  requires ;   and  that  the 
faid  fummoners,  and  each  of  them,   are  mainprizcd  by'  Joho 
Day  and  James  Fletcher,      Whereupon  the  faid  Charles  Ste- 
phens, Randal  Wheler,  Toby  Cox,  and  Thomas  Munday,  four 
lawful  knights  of  the  county  aforefaid,  girt  with  fwoids,  being 
called,   in  thtir  proper  perfons  come,  and,  being  fworn,  upon  HtStwn^ 
iheir  oath  in  the  prefence  of  the  parties  aforefaid   chofe  oftherocpi- 
themfelves  and  others  twenty- four,   to  wit,   Charles'  Stephens,  *''*"' 
Randal  Wheler,  Toby  Cox,  Thomas  Munday,   Oliver  Green- 
way,  John  Boys,  Charles  Price,  knights,  Daniel  Prince,  Wil- 
liam Day,  Roger  Lucas,  Patrick  Fleming,  James  Harris,  John 
Richardfon,  Alexander  Moore,  Peter  Payne,  Robert  Quin,  Ar- 
chibald Stuart«  Bartholomew  Norton,  and  Henry  Davis,  efquiresy 
John  Porter,  Chriftopher  Ball,  Benjamin  Rubtnfon,  Lewis  Long, 
Wilb'am  Kirby,  gentlemen,  good  and  lawful  men  of  the  county 
aforcfaid][  who  neither  are  of  kin  to  the  faid  William  Kent  nor 
to  the  faid  Richard  Allen,  to  make  recognition  of  the  g^rand 
afllfe  aforefaid.     C^refore  it  is  commanded  the  (heritT,   that  he  ^^«cr« 
caufe  them  to  come  here  from  the  day  of  Eafter  in  fifteen  days,  .^^** 
to  make  the  recognition  afere faid.     The  fame  day  is  there  given 
to  the  parties  aforefaid.     At  which  day  here  come  as  well  the 

faid 
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N^  I*     fud  William  Kent  as  the  faid  Richard  AUen,  by  their  attorney^ 
^      -     -^  aforefaidy  and  the  recognitors  of  the  affifc  whereof  meDtion  is 
above  made  being  called,  conne,  and  certain  of  them»  to  wit, 
RecognitoH  Charles  Stephens,  Randal  Wheler,  Toby  Cox,   Thomas  Mun- 
day,  Charles  Price,  kniglUs,  Daniel  Prince,  Roger  Lucas,  Wil- 
liam Day,  James  Harris,   Peter   Payne,  Robert  Quin,  Hcniy 
Davis,   John  •  Porter,  Chriftopher  Ball,  Lewis  Long,  and  Wil- 
Verdia  for  liam  Kirby,  being  eleded,  tried,  and  fwom,  upon  their  oath  fay, 
Bttdmc      ^^*^  ^^^  ^^^^  William  Kent  hath  more  right  to  have  the  tene- 
ments aforefaid  with  the  appurtenances  to  him  and  his  hein,  as 
he  demandeth  the  fame,  than  the  faid  Richard  Alien  to  hold  the 
fame  as  he  now  holdeth  them,  according  as  the  faid  William 

Jodcoieat.  ?^^"^  ^^  ^**  ^"^  aforefaid  hath  fuppofed.  Ctttf fote  U  if 
COnffOereOy  that  the  faid  William  Kent  do  recover  his  fcifio 
again1>  the  (aid  Richard  Allen  of  the  tenements  aforelaid  witll 
the  appurtenances,  to  him  and  his  heirs,  quit  of  the  faid  Ri- 
chard AUcn  and  his  heirs,  for  ever  :  and  the  faid  Richards  AOeSt 
in  mercy,  i^c. 


N*It 
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•     N'lL 
N«>II. 


Proceedings  on  an  ASion  'of  ^refpafs  in  Ejectmbht, 
by  Original,  in  the  King's  Bench, 

i 

§   i.rhc  Original  UTrU. 

/)1SCi>lR€ftf  the  fecond,  by  the  grace  of  God  of  Great  Bri-  Slfecerii  te 
^^  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo^*"^""* 
forth;  to  the  (her  iff  of  Berkfhire,  greeting.     3^  ^^^^^^^^  Smith 
(hall  give  you  fecurity  of  profecuting  his  claim,  then  put  by 
gage  and  fafe  pledges  WUh'am  8tile«>  late  of  Newbury,  gentle- 
man, fo  that  he  be  before  us  on  the  morrow  of  All- Souls,  wherc- 
foev'er  we  (hall  then  be  in  England,  to  (hew  wherefore  with  foi:cc 
and  arms  Uc  entered  into  one  mefTuage  with  the  appurtenances,  in 
Sutton,  which  John  Rogers  efquire,  hath  demifed  to  the  afore- 
faid  Richard,  for  a  term  which  is  not  yet  expired,  and  eje6^ed 
him  from  his  faid  farm,  and  other  enomtities  to  him  did,  to  the 
great   damage  of  the  £aid  Richard,  and  againft  our  peace.     And 
have  you  there  the  name^  of  the  pledges,  an4  this  wrk.    iQit" 
«ef0  ourfclf  at  Weftmiafter,  the  twdftii  day  of  O^^ober,  in  the 
twenty*ninth  year  •£  oiur  reign. 

Pledget  of  1  John  Doc.       JJ|fr  ""''^l"-"''.'"*-''  1  John  Den.       Shmff'. 

J  2.  Copy  of  the  Declaration  qgatnft  the  cafual  Ejector  ;  who  gives 
Notice  thereupon  to  the  Tenant  in  Pojffjfion*, 

Michaelmas,  the  29th  of  king  George  the  fecood«  ' 

Berks,  1   tttiUiaiU  Stiles,  late  of  Newbury  In  the  faid  county,  t><*'<c1ara« 
to  wit*  >    genttemao,  was  attached  to  aofwer  Richard  Smith,  of  ^^^' 
a  plea,  wbertfore  wjth  fprce  and  arms  he  entered  into  onjc  mef* 

fuage^ 
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N^  IL  TuagCi  with  the  appurtenances,  in  Sutton  in  the  county  aforedu^ 
which  John  Rogers  efquire  demifed  to  the  faid  Richard  Smith 
for  a  term  which  is  not  yet  expired^  and  ejedlrd  him  from  his 
fard  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againft  the  peace  of  the  lord  the  king,  &c. 
And  whereupon  the  faid  Richard  by  Robert  Martin  his  attorney 
complains,  that  whereas  the  faid  John  Rogers,  on  the  firft  day  of 
Odobcr  in  the  twenty-ninth  year  of  the  reign  of  the  lord  the 
king  that  now  is,  at  Sutton  aforefaid,  had  demifed  to  the  &me 
Richard  the  tenement  af6re{aid,  with  the  appurtenances,  to  have 
and  to  hold  the  faid  tenement,  with  the  appurtenances,  to  the 
faid  Richard  and  his  afligns,  frqm  the  feaft  of  faint  Michael  the 
archangel  then  lail  pail,  to  the  end  and  term  of  five  years  from 
thence  next  following  and  ifully  to  be  complete  and  ended,  by 
▼iilue  of  which  demife  the  faid  Richard  entered  into  the  faid 
tenement,  with  the  appurtenances^  and  was  thereof  poffeffed; 
andj  the  faid  Richard  being  (b  poffefTed  thereof,  the  faid  WiZ<- 
L'am  afterwards,  that  is  to  fay,  on  the  (aid  firit  day  of  O^ober  in 
the  faid  twenty-ninth  year,  with  force  .and  arms,  that  is  to  fay, 
with  fwords,  (laves,  and  knives,  entered  into  the  faid  tenement, 
with  the  appurtenances,  which  the  faid  John  Rogera  demifed 
to  the  faid  Richard  in  form  aforefaid  for  the  term  aforefaid, 
which  is  not  yet  expired,  and  ejeded  the  £aid  Richard  out  of  hit 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  anc]  agamft  the  peace  of  the  iaid  lord  the 
king ;  whereby  the  faid  Richard  faith,  that  he  is  injured  and 
damaged  to  the  value  of  twenty  pounds.  Aad  thereupon  he 
brings  fuit,  &c. 

Martin,  for  the  plaintiffl  1  Pledges  of   f  John  Doe^ 

Peters,  for  the  defendant.  3         profecutjoni  \  Richard  Roe* 


Mr.  George  Saunders^  f 

H  ^  I  am  informed  that  you  are  in  poflefiion  of,  or  elaim  title  to» 

the  premifes  mentioned  in  this  declaration  of  q'edbneat,  or  to 
tamt  part  thereof;  and  I^  being  fued  in  this  aftkm  as  a  ca&ial 

ejedor^ 
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tjcAor,  and  having  no  claim  or  title  to  the  fame,  do  advife  you  j^o  jj, 
to  appear  next  Hilary  term  in  his  majefty's  court  of  king's 
bench  at  Weftminfter,  by  fome  attorney  of  that  court,  and  then 
and  there,  by^  rule  to  be  made  of  the  fame  court,  to  caufc 
yourfelf  to  be  made  defendant  in  my  ftead  ;  otherwife  I  fhall 
fufFer  judgment  to  be  entered  againll  me,  and  you  will  be  turned 
out  of  pofrelfion. 

Your  loving  friend, 

William  Stiles, 
S  January ^  1756. 


§  ^.  The  Rule  of  Court • 

Hilary    Terntf.  in  the  twenty-ninth   Tear  of   King  George   tbi 

fecond. 

Berks,  IJt  i0  OlDereTl  by  the  .court,  by  the  aflent  of  both  Smith 
to  wit.  3  parties,  and  their  attorneys,   that  George  Saunders,  ^^^,  („ 
gentleman,   may  be  made  defendant,  in  the  place  of  the  now  one  mef. 
defendant  William  Stiles,   and  fhall  immediately  ajipear  to  the  ^"^S*  w»^^ 
plaintiff's  a^ion,   and   fhall  receive  a  declaration  in  a  plea  of  j^^j^J^^^g  j^ 
trefpafs  and  ejed^ment  of  the  tenements  in  queilion,  and  fhall  Sutton,  on 
immediately  plead  thereto,  not  guilty :   and,  upon  the  trial  of  '^*  f^^ 
the  liTue,  fhall  conlefs  leafe,  entry,  and  oufler,  and  iniift  npon  Rogert. 
hit  title  only.     Aad  if,  upon  trial  of  the  ifiue,  the  faid  George 
do  not  confefs  leafe,  entry,  and  oufler,  and  by  reafon  thereof 
the  plaintiff  cannot  profecute  his  writ,  then  the  taxation  of  cofis 
upon  fuch  wmprof.  fhall  ceafe,  and  the  faid  George  fhall   pay 
fuch  cofka  to  the  plaintiff,  as  by  the  court,  of  our  lord  the  king 
here  fhall  be  taxed  and  adjudged  for  fuch  his  default  in  non -per- 
formance of  this  rule;    and  judgment  fhall  be  entered  againft 
the  faid  William  Stiles,  now  the  cafual  eje£lor,  by  default.     And 
it  is  further  ordered,  that,  if  upon  the '  trial  of  the  faid  ifTue  a 
verdi^  fhaU  be  given  for  the  defendant,  or  if  the  plaintiff  fhall 
not  profecute  his  writ,  upon  ai^  other  caufe,  than  for  the  not 
VoIm  HL  LI  confeffing 
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N*  II.  confefling  Icafe,  cntn',  and  ouller  as  aforefaid,-  then  thf  leflor 
of  the  plaintiff  (hall  pay  coils,  if  the  plaintiff  himfelf  doth  m>t 
pay  them. 

By  the  Court. 
Martin,  for  the  plaintiff. 
Newman,  for  the  defendant* 


§  4.  The  Record, 

|dlca0  before  the  lord  the  king  at  Weftminiler,  of  the  term  of 
faint  Hilary,  in  the  twenty-ninth  year  of  the  reign  of  the  loi^l 
George  the  fccond,  by  the  grace  of  God  of  Great  Britdn^ 
France,  and  Ireland  king,  defender  of  the  faith,  ^c, 

Berks,!  (EeOVgC  Saunders,  late  of  Sutton  In  the  county  afore- 
to  wit.  J  faid,   gentleman,    was    attached   to   anfwer   Richard 
Smith,  of  a  plea,   wherefore  with  force  and   arms  he  entered 
into  one  melTuage,   with  the  appurtenances,  in  Sutton,   which 
John  Rogers  efquire  hath  demifed  to  the  faid  Richai-d  lor  a 
term  which  is  not  yet  expired,  and  ejcdled  him  from  his   ^d 
"    farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
faid   Richard,   and  againft  the  peace  of  the  lord  the  king  that 
DecUrttiofl,  now  is.     9n^  W^ttUfOtt  the  faid  Richard  by  Robert  Martin 
•ff  couat*      YiIb  attorney  complains,  that  whereas  the  faid  John  Rogers  on 
the  firfl  day  of  Odlober  in  the  twenty-ninth  year  of  the  reign  of 
the  lord  the  king  that  now  is,  at  Sutton  a£brefaid,  had  demiied 
to  the  fame  Richard  the  tenement  aforeiaid,  with  the  appur- 
tenances, to  have  and  to  hold  the  faid  tenement,  ^vith  the  appur- 
tenances,  to  the  faid  Richard  and  his  afligns,  from  the  feaft.  of 
faint  Michael  the  archangel  then  lad  paft,  to  the  end  and  term 
of  five  years  from  thence  next  following  and   fully  to  be  com- 
plete and  ended;  by  virtue  of  which  demifc  the  faid  Richard 
entered  into  the  faid  tenement,  with  the  appurtenances,  and  vras 
thereof  poffeffed :  and,  the  faid  Richard  being  fo  pofleffed  there. 
of,  the  faid  George  afterwards,  that  is  to  fay,  on  the  firft  day 
of  Odober  in  the  faid  twenty-ninth  year,  with  force  and  ams» 
that  is  to  fay,  with  fwords,  fiaves,  and  knives,  entered  iato  the 
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faitt  tentment,  with   the  appurtenances,  which  the  fold  John    N^IIL 
Rogers  dcmifed  to  the  faid  Richard  in  form  aforefaid  for  the  term  **    "•       ' 
^forefatd  which  is  not  yet  expired,  and  ejc£^ed  the  faid  Richard 
out  of  his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the  faid  Richard,  and  againd  the  peace  of  the  faid 
lord  the  king ;  whereby  the  faid  Richard  faith  that  he  is  injured 
and  endamaged  to  the  value  of  twenty  pounds ;   and  thereupon 
he  brings  fuft,  [and  good  proof.]     3nll  the   aforefaid  George  Defence. 
Saunders,  by  Charles  Newman  his  attorney,  comes  and  defends 
the   force  and  injury,  when  [and  where  it  fhall  behove  him ;] 
and   faith  that   he  is  no  wife  guilty  of  the  trefpafs  and  eje6i-  p)ea,  n»t 
ment  aforefaid,  as  the  faid  Richard  above  complains  againll  him ;  Sui'^T- 
and  thereof  he  puts  himfelf  upon  the  country  :   and  the  faid  ^^^^* 
Richard  doth  hkewife  the  fame  ;  CSl^etcforc  let  a  jury  come  there- 
upon before  the  lord  the  king,  on  the  oAavc  of  the  purification  pr^„ire 
of  the  bleffed  virgin  Mary,  whcrefocver  he  fhall  then  be  in  Eng-  awarded. 
land ;  who  neither  [are  of  kin  to  the  faid  Richard^  nor  to  the 
faid  George ;]  to  recognize  [whether  the  faid  George  he  guilty 
of  the  trefpafs  and  cje<^ment  aforefaid:]  bccaufe  as  well  [the 
faid  George,  as  the  faid  Richard,  between  whom  the  dilTerencc 
is,  have  put  themfelves  on  the  faid  jury.]     The  fame  day  is  there 
given  to  the  parties  aforefaid.     3ftertt)ar^0  the  proccfs  therein,  RefpUe,  far 
being  continued  between  the  faid  parties  of  the  plea  aforefaid  def<««'t  of 
by  the  j'lry,  is  put  between  them  in  refpite,  before  the  lord  the  ^"'®"* 
king,  until  the  day  of  Eafler  in  fifteen  days,  whercfoever  the  faid  f^ifitnut^ 
lord  the  king  Hiall  then  be  in  England ;  unlefs  the  juftices  of 
the  lord  the  king  afiigned  to  take  aflifes  in  the  county  aforefaid, 
(hall  have  come  before  that  time,  to  wit,  on  Monday  the  eighth 
day  of  March,  at  Reading  in  the  faid  county  by  the  form  of  the 
itatute   [in  that  cafe  provided],  by  reafon  o^  the  default  of  the 
jurors,    [fummoned  to  appear  as  aforefaid.]     At  which  day  be. 
fore  the  lord  the  king,  at  Weftminfter*  come  the  parties  afore- 
faid by  their  attorneys  aforefaid ;    and  the  aforefaid  juftices  of 
affife,  before  whom   [the  jury  aforefaid  came,]    fent  here  their 
record  before  them,  had  in  thefe  words,  to  wit :   3fCerlX)ar!l0,  P<fies% 
at  the  day  and  place  within  contained,  before  Heneage  Legger  n 

efquirc,  one  of  the  barons  of  the  exchequer  of  the  lord  the  king ; 
and  fir  John  Eardlcy  Wilmot,  knight,  one  of  the  juftices  of  the 
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N<>  III.    faid  lord  the  king,  affigncd  to  hold  picas  tjefore  the  king  Kiffl- 
^  nr*  -^  felf,  juflices  of  the  faid  lord  the  king,  afligncd  to  take  aflifes  in 
the  county  of  Berks  by  the  form  of  the  flatutc  £m  that  cafe  pro- 
vided,]  come  as  well  the  within-named  Richard  Smith,  as  the 
'within-written  George  Saunders,  by  their  attorneys  within  con- 
tained ;   and  the  jurors  of  tlie  jury  whereof  mention  is  within 
made  being  calljd,  certain  of  them,  to  wit,  Charles  Holloway, 
John  Hooke,  Peter  Gfraham,  Henry  Cox,  William  Brown,  and 
Francis  Oakley,  come,  and  arc  fworn  upon  that- jury:  and  bc- 
caufc  the  reft  of  the  jurors  of  the  fame  jury  did  not  appear, 
^'''^' *''?''■  therefore  others  oFthc  by-ftanders  being  chofcn  by  the  (hcriff, 
'  at  the  requeft  of  the  faid  Richard  Smith,  and  by  the  command 
of  the  ju  ft  ices  aforefaid,  are  appointed  anew,  whofe  names  arc 
affixed  to  the  panel  within  written,  according,  to  the  form  of  the 
ftatute  in  fuch  cafe  made  and  provided;    which  faid  jurors  fo 
appointed  anew,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,   Samuel  Roberts,  and  Daniel  Parker, 
being  likcwife  called,  come ;  and  together  with  the  other  jurors 
aforefaid  before   impanelled   and   fworn,    being   defied,   tried* 
sjnd  fworn,  to  fpcak  the  trutli  of  the  matter  within  contained, 
Verdia  for  upon  their  oath  fay,  that  the  aforefaid  George  Saunders  is  guilty 
*         '  of  the  trefpafs  and  ejeftraent  within-written,  in  manner  and  form 
as  the  aforefaid  Richard  Smith  within  complains  againil  him; 
and  affefs  the  damages  of  the  faid  Richard  Smith,  on  occafion 
of  that  trefpafs  and  eje£lment,   befklcs  his  cofb   and  charges 
which  he  hath  been  put  unto  about  his  fuit  in  that  behalf,  to 
twelve  pence :  and,  for  thofe  cofts  and  charges,  to  forty  fhillings. 
VSH^Xtupon  the  faid  Richard  Smith,  by  his  attorney  aforefaid, 
prayeth  judgment  againft  the  faid  George  Saunders,  in  and  upon 
the  verdifl  aforefaid  by  the  jurors  aforefaid  given  in  the  form 
Motion  in    aforefaid :  and  the  faid  George  Saunders,  by  his  attorney  aforc- 
JJJjLjgjjj^     faid  faith,  that  the  court  here  ought  not  to  proceed  to  give  judg- 
ment upon  the  faid  verdifl,  and  prayeih  that  judgment  againft 
him  the  faid  George  Sauifders,  ia  and  upon  the  verdi£l  aforefaid 
by  the  jurors  aforefaid  given   in  the  form   aforefaid,   may  be 
ilayed,  by  rcafon  that  the  faid  verdift  is  infufficient  and  errone- 
ous, and  that  the  fame  verdi<5l  may  be  quafhed,  and  that  the  ifTue 
aforefaid  may  be  tried  anew  by  other  jurors  to  be  afre(h  impa- 
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nelled.     And,  becaufc  the  court  of  the  lord  the  king  here  is  not  N^  III. 
yet  advifed  of  giving  their  judgment  of  and  upon  the  premifes,  v— — v— ^ 
therefore  day  thereof  is  given  as  well  to  the  faid  Richard  Smith  Continu- 
as  the  faid  George  Saunders,  before  the  lord  the  king,  until  the 
morrow  of  the  Afcenfion  of  our  Lord,  wherefoevcr  the  faid  lord 
the   king  fliall  then  be  in   England,  to  hear  their  judgment  of 
and  upon  the  premifes,  for  that  the  court  of  the  lord  the  king 
is  not  yet  adyifed  thereof.      At  which  day  before  the  lord  the 
king  at  Weflminftcr,  come  the  parties  aforefaid  by  their  attor- 
neys  aforefaid  :  upon   which,    the  record  and  matters   aforefaid 
having  been  feen,  and  by  the   court  of  the  lord  the  king  now 
here  fully  underftood,  and  all  and  fingular  the   premifes  having    ^ 
been   examined,  and  mature  deliberation  being   had  thereupon, 
for  that  it  feems  to  the  court  of  the  lord  the  king  now  here  that  Opinion  oi 
the  verdid  aforefaid  is  in  no  wife  infufficient  or  erroneous,  and  ^^'^  ^^^^' 
that  the  fame  ought  not  to  be  quafhed,  and  that  no  new  trial 
ought  to  be  had  of  the  iffue   aforefaid,    Cljerefote  ft   t0  COn*  Judgmeat 
BtttZX^y  that  the  faid  Richard  do  recover  againft  the  faid  George  p^^i^^iff; 
his  term  yet  to  come,  of  and  in  the  faid  tenements,  with  the  ap- 
purtenances, and  the  faid  damages  afleffed  by  the  faid  jury  in 
form   aforefaid,  and   alfo  twenty-feven  pounds  fix  fhillings  and  Coils, 
eight  pence  for  his   coils  and  charges  aforefaid,  by  the  court  of 
the  lord  the   king  here  awarded  to   the  faid  Richard,  with  his 
aflent,  by  way  of  increafe ;  which  faid  damages  in  the  whole 
amount  to  twenty-nine  pounds  feven  Shillings  and  eight  pence* 
**  And  let  the  faid  George  be  taken,  [until  he  maketh  fine  to  the  Capiafar^§ 
**  lord  the  king]."  *  9nD  thereupon  the  faid  Richard  by  his  attor-/j^: 
ney  aforefaid  prayeth  a  writ  of  the  lord  the  king,  to  be  direded  to  poffcffion, 
the  (herifF  of  the  county  aforefaid,  to  caufe  him  to  have  poflfeffion 
of  his  term  aforefaid  yet  to  come,  of  and  in  the  tenements  afore* 
faid,  with  the  appurtenances :  and  it  is  granted  unto  him,  return- 
able before  the  lord  the  king  on  the  morroAV  of  the  Iioly  Trinity, 
wherefoevcr  he  fliall  ^hcn  be  in  England.     At  which  day  before  and  return, 
the  lord  the  king,  at  Weftminfter^  cometh  the  faid  Richard  by 
his  attorney  aforefaid  ;  and  the  flieriff,  that  is  to  fay,  fir  Thomas 
Reeve,  knight,  now  fcndeth,  that  he  by  virtue  of  the  writ  afore- 
jEudtobim  directed,  on  the  ninth  day  of  June  lalt  paft,  did  caufe 

*  Now  omitted.    See  page  398* 
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N»  III.  the  faid  Richard  to  have  his  poiTeffion  of  his  term  aforefaid  yet  to 
come,  of  and  in  the  tenements  aforefaid|  with  the  appurtenaaceS| 
as  he  was  commanded* 


N«  III. 

Proceedings  on  an  AElion  of  Debt  in  the  Court  of 
Common  Pleas ;  removed  into  the  King's  Bench  hy 
Writ  of  Error. 


\  ^  I.    Or'tgtnaL 

m 

JPraeap.      /|g©)DIR(B®  the  fecond,  by  the  grace   of    God  of  Great 

Britain,  France,  and  Ireland  king,  defender  of  the  failht 
and  fo  forth  ;  to  the  fheriffof  Oxfordfhire,  greeting.  CfMnwanO 
Charles  Long,  late  of  Burford,  gentleman,  that  juftly  and  without 
delay  he  render  to  William  Burton  two  hundred  pounds,  wbich 
he  owes  him  and  unjuftly  detains,  as  he  faith.  And  unleft  he 
Ihall  fo  do,  and  if  the  faid  William  fhall  make  you  fccurc  of 
profecuting  his  claim,  then  fummon  by  good  fummoners  ^he  afore- 
faid Charles,  that  he  be  before  our  jufticcs,  at  Weftminfter,  on  the 
0(Slave  of  faint  Hilary,  to  (hew  wherefore  he  hath  not  done  it 
And  have  you  there  then  the  fummoners,  and  this  writ.  Cflfts 
tiefs  ourfclf  at  Weftminfter,  the  twenty-fourth  Day  of  Dccemb^rj 
in  the  twenty-eighth  year  of  our  reign. 


ShcrifTs 

return. 


Pledges 
of  pro 
cution. 


r,  I  John 
^'^"rRich 


Doe. 
Ricliard  Doe* 


Summoners  of  the 
within-named 

Cliarles  Long, 


! 


Roger  Morris. 
Henry  JohnfoR. 


Attach- 
aiMt* 


J  2.     Prtefit 

(B ®iJ)lRilP<5  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  lb  forth ; 
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to  the  iKmflF  of  Oxfordfliire,  greeting.  ^9ttt  by  gage  and  fafe  N*  III. 
pledges  Charles  Long,  late  of  Burford,  gentleman,  that  he  be  be-  '-■  w  - 
fere  our  jullices  at  Weftminftcr  on  the  oftave  of  the  purification 
of  the  blefTed  Mary,  to  anfwer  to  Wilh'am  Burton  of  a  plea^ 
that  he  render  to  him  two  hundred  pounds  which  he  owes  him 
and  unjuftly  detains,  as  he  faith  ;  and  to  fhew  wherefore  he  was 
not  before  our  juftices  at  Weftminfter  on  the  odlave  of  faint 
Hilary,  as  he  was  fummoned.  And  have  there  then  the  names 
of  the  pledges  and  this  writ.  (EQltnefjB  fir  John  Willes,  knight, 
at  Weftminftcr,  the  twenty-third  day  of  Januaiy,  in  the  twenty- 
eighth  year  of  our  reign. 

The  within-namcd  Charles  Long  is  7  Edward  Leigh,      Sheriff'* 
attached  by  Pledges,  3  Robert  Tanner.     "•"''>• 


CCd)1R€^tf  the  fecond,  by  the  grace  of  God  of  Grcvit  DiJHngai* 
Britain,  France,  and  Ireland  ki:i  j,  defender  of  the  faith,  and  fo 
forth ;  to  the  flieriff  of  Oxfordftiire,  greeting.  CSte  command 
you,  that  you  diftrein  Charles  Long,  late  of  Burford,  gentle- 
man, by  all  his  lands  and  chattels  within  your  bailiwick,  fo 
that  neither  he  nor  any  one  through  him  may  lay  hands  on  the 
fame,  until  you  fhall  receive  from  us  another  command  there- 
upon $  and  that  you  anfwer  to  us  of  the  ifTues  of  the  fame ;  and 
that  you  have  his  body  before  our  juftices  at  Weftminftcr  frora 
the  day  of  Eaftcr  in  fifteen  days,  to  anfwer  to  William  Burton 
of  a  plea,  that  hp  render  to  hira  two  hundred  pounds  which  he 
'  ^wes  him  and  unjuftly  detains,  as  he  faith,  and  to  hear  his  judg- 
ment of  his  many  defaults.  GSitnefjB  fir  John  Willes,  knight,  at 
.Weftminfter,  the  twelfth  day  of  Februar)',  in  the  twenty-eighth 
year  of  our  reign. 

The  withln-namcd  Charles  Long  hath  nothing  in  my  baiLVick,  Sheriff's 
whereby  he  may  be  diftreined.  return. 


€?  4f  €)  IR  (5  45  the  fecond,  by  the  grace  of  God  of  Great  Bri.  Capias  ai 
tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth ;  y//^«''«- 
Xq  the  fticriff  of  Oxford/hire,  greeting.    VOX  command  you,  that  **** 
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K*^  III.  you  take  Charles  Long,  late  of  Burford,  gentleman^  if  he  may 
%  "^M  mf  be  found  In  your  bailiwick^  and  him  fafely  keep,  fo  that  you  may 
have  his  body  before  our  juftices  at  Weftminfter  from  the  day  of 
Eafter  in  five  weeks,  to  anfwer  to  William  Burton,  gentleman,  of 
a  plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes 
him  and  unjulUy  detains,  as  he  faith  ;  and  whereupon  you  have 
returned  to  our  juftices  at  Weftminfter,  that  the  faid  Charles  hath 
nothing  in  your  bailiwick,  whereby  he  may  be  diftreined.  And 
have  you  there  then  this  writ.  tSlitnth  fir  John  Willes,  knight, 
at  Weftminfter,  the  fixtcenth  day  of  April,  in  the  twenty-eighth 
year  of  our  reign. 

Shenff'8  tpj^g  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

leLurn*  ' 


Non  ejl  45  4B  a)  IB  €f  <S    the  fecond,  by  the  grace  of  God  of  Great 

'Tdiljtum       Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
capias,  fo  forth ;  to  the  flierifF  of  Berkftiire,  greeting.     221  e  command 

you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo 
that  you  may  have  his  body  before  our  juftices  at  Weftminfter, 
on  the  morrow  of  the  holy  Trinity,  to  anfwer  to  William  Bur- 
ton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds  which  he  owes  him  and  unjuftly  detains,  as  he  faith ; 
and  whereupon  our  ftieriff'  of  Oxfordfhire  hath  made  a  return  to 
our  juftices  at  Weftminfter,  at  a  certain  day  now  paft,  that  the 
aA^refaid  Charles  is  not  found  in  his  bailiwick ;  and  thereupon  it 
is  -teftified  in  oiir  faid  court,  that  the  aforefaid  Charles  lurks,  wan- 
ders, and  runs  about  in  your  county.  And  have  you  there  then 
this  writ.  &Siit\XttB  fu*  Jolin  Willes,  knight,  at  Weftminfter,  the 
feventh  day  of  May,  in  the  twenty -eighth  year  of  our  reign. 

S'ncrifT's  By  virtue  of  this  writ  to  me  dire6^ed,  I  have  taken  the  body  of 

icturn.         the  within-named  Charles  Long ;  which  I  have  ready  at  the  day 
i/i  corfu  ,  ^^ J  place  within  contained,  according  as  by  this  writ  it  is  com* 
manded  me. 

*<  Or,  ufon  the  Return  of  Non  eft  inventus  0^00  thifirfi  Ca- 
**  pias,  the  Plaintiff  may  fue  out  an  AJias  and  a  PlurieSy 
♦*  and  then  proceed  to  Outlawry  ;  thus  : 
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«  (Ktf  £)1B<1$(S  the  fecond,  by  the  grape  of  God  of  Great   N®  III. 

**  Britain,  France,  and  Ireland  kine,  defender  of  the  faith,  and  fo      ^-'~     ' 

«  forth;  to  the  fhcriff  of  Oxfordlhirc,  greeting.     Ide  command «« ^//  '''' 

**  you  as  formerly  we  commanded  you,  that  you   take  Charles 

*'  Long,  late  of  Burford,   gentleman,'  if  he  may  be   found  in 

•*  your  bailiwick,  and  him   fafely  keep,  fo  that  you  may  have 

•*  his  body  before  our  juftices  at  Weftminfter,  on  the  morrow  • 

•*  of  the  holy  Trim'ty,  to  anfwer  to  William  Burton,  gentleman, 

*^  of  a  plea,  that  he  render  to  him  two  hundred  pounds,  which 

*^  he  owes  him  and  unjuilly  detains,  as  he  faith.     And  have  you 

*«  there  then  this  writ.      VSiitntfa  iir  John  Willes,  knight,  at 

**  Weftminfter,  the  feventh  day  of  May,  in   the  twenty-eighth 

•*  year  of  our  reign. 

**  The  within-named  Charles  Long  is  not  found  in  my  baili-  *<  ShetilTs 

"  wick.  "  return. 

**  Noneji 
**  tm/tnt:tt. 

«  (B  4g  ©  IB  dK  45  the  fecond,  by  the  grace  of  God  of  Great  <i  ^^,-^j. 
*<  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
**  To  forth ;  tp  the  ftieriff  of  Oxfordftiire,  greeting.  (EBXe  com- 
**  mand  you,  as  we  have  more  than  once  commanded  you,  that 
^^  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
**  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that 
**  you  may  have  his  body  before  our  juftices  at  Weftminfter, 
**  from  the  day  of  the  holy  Trinity  in  three  weeks,  to  anfwer  to 
'<  William  Burton,  gentleman,  of  a  plea,  that  he  render  to  him 
**  two  hundred  pounds,  which  he  owes  him  and  unjuftly  detains, 
**  as  he  faith.  And  have  you  there  then  this  writ,  ^itxitla  fir 
**  John  Willes,  knight,  at  Weftminfter,  the  thirtieth  day  of 
'*  May,  in  the  twenty-eighth  year  of  our  reign. 

•♦  The  within-named  Charles  Long  is  not  foimd  in  my  baili-  "  ShcrifTg 
«  wick.  "  '«t"rn. 

u  C^  <d)  S  (K  4B  the  fecond,  by  the  grace  of  God  of  Great  t*  Exlgl  fan 
'*  Britain^  France,  and  Ireland  king,  defender  of  the  faith,  and "  "*'• 
^  io  forth  5  to  the  ftieriff  of  Oxfordfliire,  greeting,     ^e   com- 

**  mand 
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**  mand  you,  that  you  caufe  Charles  Long,  late  of  BurforJf 
•^  gentleman,  to  be  required  from  county  court  to  count)'  court, 
*<  until  according  to  the  law  and  cuftom  of  our  realm  of  Eng- 
**  land,  he  be  outlawed,  if  he  doth  not  appear :  and  if  he  doth 
**  appear,  then  take  him  and  caufe  him  to  be  fafely  kept,  fo 
**  that  you  may  have  his  body  before  our  juftices  at  Weftminftcr, 
"  on  the  morrow  of  All  Souls,  to  anfwer  to  William  Burton, 
**  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
**  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith ; 
•*  and  whereupon  you  have  returned  to  our  juftices  at  Weft- 
*•  mrnfter,  from  the  day  of  the  holy  Trinity  in  three  weeks,  that 
•*  he  is  not  found  in  your  bailiwick.  And  have  you  there  then 
^  this  writ.  (ICtitnef0  fir  John  Willes,  knight,  at  Weftminftcr» 
**  the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our 
•*  reign. 


•<  ShtrMTs 
•*  retvrn. 

««  Frimo 


*'  txailuim 


**  txtHus. 


**  exaelus* 


"  By  virtue  of  this  \\Tit  to  me  dirc(5^ed,  at  my  county  court 
"  held  at  Oxford,   in  the   county  of  Oxford,  on  Thurfday  the 
"  twenty-firft  day  of  June,  in  the  twenty-ninth  year  of  the 
**  reign  of  the  lord  the  king  with  in- written,  the  within-named 
Charles  Long  was  required  the  firft  time  and  did  not  appear : 
and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 
the  twenty-fourth  day  of  July  in  the  year  ^forefaid,  the^faid 
Charles  Long  was  required  the  fccond  time,  and  did  not  ap- 
pear :  and  at  my  county  court  held  at  Oxford  aforefaid,  ott 
Thurfday  the  twenty-firft  day  of  Auguft  in  the  year  aforefaid, 
the  faid  Charles  Long  was  required  the  third  time,  and  did  not 
"  appear :  and   at  my  county  court  held  at   Oxford  aforefaid* 
**  on  Thurfday  the  eighteenth  day  of  September,  in  the  ywr 
'^  aforefaid,  the  faid  Charles  Long  was  required  the  fourth  time, 
**  and  did   not  appear :  and  at  xny  county  court  held  at  Oxford 
<*  aforefaid,  on  Thurfday  the  fixteenth  day  of  OAober  in  the 
*<  year  aforefaid,  the  faid  Charles  Long  was  required  the  fifth 
"  time,  and  did  not  appear :  therefore  the  faid  Charles  Loog,  by 
♦*  the  judgment  of  the  Coroners  of  the  faid  lord  the  king,  of  the 
**  county  aforefaid,  according  to  ;Jic  law  and  cuftgm  of  the  kipg- 
**  dom  of  £ngland|  is  outlawed. 


« 


« 


<( 


«( 


•( 


C( 


u 
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«  4E;  ®  iD  IB  (C»  4B  the  fccond,  by  the  grace  of  God  of  Great  ^-     »  'J 

"  Eritain,  France,  and  Ireland  king,  defender  of  the  faith,  and,,  p^ocla- 
fo  forth  ;  to  the  fheriff  of  Oxfordfhire,  greeting.     WAjltXtMa  "  matioiu 
by  our  writ  we  have  lately  commanded  you  that  you  fhould 
cnufc  Charles  J^ong,  late  of  Burford,  gentleman,  to  be  re- 
quired from  county  court  to  county  court,  until  according  to 
**  the  law  and  cuftom  of  our  realm  of  England  he  fhould  be 
**  outlawed,  if  he  did.  not  appear :  and  if  he  did  appear,  then 
^  that  you   fhould  take  him  and  caufe  him  to  be  fafcly  kept,  fo 
**  that  you  might  have  his  body  before  our  juftices  at  Weflmin^ 
**  fter,  on  the  morrow  of  All  Souls  to  anfwcr  to  William  Bur- 
ton, gentleman,  of  a  plea,  that  he  render  to  him  two  hun- 
dred pounds,  which  he  owes  him  and  unjudly  detains,  as  he 
*^  faith :  V()etifOt0  we  command  you,  by  virtue  of  the  flatute 
in  the  thirty-firft  year  of  the  lady  Elizabeth  late  queen  of 
England  made  and  provided,  that  you  caufe  the  faid  Charier 
**  Long  to  be  proclaimed  upon  three  feveril  days  according  to 
**  the  fornv  of  that  ftatute ;   (whereof  one  proclamation  fhsdl  be 
**  made  at  or  near  the  mofl  ufual  door  of  the  church  of  the  pa^ 
<*  rifh  wherein  he  inhabits)  that  he  render  himfclf  unto  you  ; 
•*  fo  that  you  may  have  his  body  before  our  juilices  at  Wcflmin- 
•*  fler  at  the  day  aforefaid  to  anfwer  the  faid  William  Burton 
^*  of  the  plea  aforefaid.     And  have  you  there  then  this  writ- 
"  Caiftnef0    fir    John   Willcs,     knight,    at  Weaminflcr,     the     ' 
**  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our 
reign. 


it 


M 


**  By  virtue  of  this  writ  to  me  directed,  at  my  county  court  «  Sheriff  *» 
•*  held  at  Oxford,  in  the  county  of  Oxford,  on  Thurfday  the  twea-  **  «^">« 
<*  ty-fixth  day  of  June,  in  the  twepty -ninth  year  of  the  reign  of  «<  J^riftdi 
*^  the  lord  the  king  within* written,  I  caufed  to  be  proclaimed 
<*  the  iiril  time ;  and  at  the  general  quarter  feffions  of  the  peace, 
**  held  at  Oxford  aforefaid,  on  Tuefday  the  fifteenth  day  of  July 
*^  in  the  year  aforefaid,  I  caufed  to  be  proclaimed  the  fecond 
'*  time ;  and  at  the  moft  ufual  door  of  the  church  of  Burford 
*f  within-Mrritten,  on  Sunday  the  third  day  of  Augufl  in  the  year 
•*  aforefaid,  immediately  after  divine  fervice,  one  month  at  the 
*^  ieait  before  the  within-named  Charl«»  Long  was  required  the 

«  fifth 
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N«  III.  **  fifth  time,  I  caufed  to  be  proclaimed  the  third  time,  that  the 
**  faid  Charles  Long  fhould  render  himfclf  unto  me,  as  within  it 
*^  is  commanded  me. 


«  Capiss  ttt.  «  45  45  jO  IR  (Ef  (g  the  fccond,  by  the  grace  cf  God  of  Great 
aiatum,  ^^  Britain,  France,  and  Irclaiid  king,  defender  of  the  faith,  and 
**  fo  forth  ;  to  the  fh-riff  of  Berkflurc,  greeting.  SQe  com- 
**  mand  you,  that  you  omit  not  by  reafon  of  any  liberty  of  your 
•*  county,  but  that  you  take  Charles  Long,  late  of  Burford  in 
•*  the  county  of  Oxford,  gentleman,  (being  outlawed  in  the 
*•  faid  county  of  Oxford,  on  Thurfday  the  fixtecnth  day  of 
«*  OAobcr  laft  pall,  at  the  fuit  of  William  Burton,  gentleman, 
**  of  a  plea  of  debt,  as  the  fherifF  of  Oxfordftiire  aforcfaid  rc- 
**  turned  to  bur  jullices  at  Weftminfter  on  the  morrow  of  AU 
••  Souls  then  next  enfuing,)  if  the  faid  Charles  Long  may  be 
•*  found  in  your  bailiwick  ;  and  him  fafely  keep,  fo  that  you 
**  may  have  his  body  before  our  juftices  at  Weftminfter,  from  the 
**  day  of  faint  M  irtin  in  fifteen  days  to  do  and  receive  what  our 
**  court  ftiall  confider  concerning  him  in  this  behalf.  8Sitllct6 
««  fir  John  Willes,  knight,  at  Weftminfter,  the  fixth  day  of  No- 
••  vember  in  the  twenty -ninth  year  of  our  reign. 

«  Sheriff'!       «<  By  virtue  of  this  writ  to  mc  dircded,  I  have  taken  the  body 
**  ^^"T"*      "  of  the  within-named  Charles  Long  ;  which  I  have  ready  at  the 
<<  fut»         "  day  and  place  within-contained,  according  as  by  this  writ  it  K 
*^  commanded  mc. 


«*  {  3.     •  Bill  of  Middlefex,  and  Latitat  thereupon  in  the  Court  (f 

"  King's  Bench. 

«  Bill  of  «  Middlefex,  1      «  C^e  Sb^Xit  is  commanded  that  he  take 

"  fcJIb^  "  ^^  ^^^-      •*  "  Charles  Long,  late  of  Burford  in  the  county 

*<  ueffafs  j    **  of  Oxford}  if  he  may  be  found  in  his  bailiwick,  and  him  fafely 

*  Note,  that  §  3,  and  4,  ace  the  ufual  method  of  procefs»  to  conpel  an  <p* 
pearance  In  the  courts  of  hinges  bench  and  exchequer  j  in  which  the  pra&ice  of 
thofe  courts  does  principally  difftr  from  that  of  the  court  of  MKmo»fUti\  tbe 
-  Cubfequent  (Uges  of  proceedings  being  nearly  alike  In  them  all. 

w  kccpi 
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«•  keep*  fo  that  he  may  hare  his  body  before  the  lord  the  king  N'  IIL 
••  at  Weftminftcr,  on  AVcdncfday  next  after  fifteen  days  of  Eafter,  *— '•v*^ 
**  to  anfwer  William  Burton,  gentleman,  of  a  pka  of  trefpafs  ; 
**   [ailD  alfO  to  a  bill  of  the   faid  William   again  ft  the  aforefaid  «*  at  etiam 
•*  Charles,  for  two  hundred  pounds  of  debt,  according  to  the  "  ^       * 
*<  cuftom  of  the  court  of  the  faid  lord  the  king,  before  the  king 
*^  himfclf  to  be  exhibited  $]    and  that  he  have  there  then  this 
**  precept. 

«  The  within-named  Charles  Long  is  not  found  in  my  bafli-  "  Shtriff'a 

**       •  1  **  return ; 

**  im/tntuh 

«<  (K  41$  jD  IB  (p  <S  the  fecond,  by  the  grace  of  God  of  Great 
**  Britain,  France,  iind  Ireland  king,  defender  of  the  faith,  and 
««  fo  forth;  to  the  (heriff  of  Bcrkftiire,  greeting.  C2!bcrea0 
**  we  lately  commanded  our  iheriff  of  Mlddlefcx  that  he  (hould 
*•  take  Charles  Long,  Ute  of  Burford  in  the  county  of  Oxford, 
**  if  he  might  be  found  in  his  bailiwick,  and  him  fafely  keep, 
**  fo  that  he  might  be  before  us  at  WeflminHcr,  at  a  certain  day 
"  now  pail,  to  anfwer  unto  William  Burton,  gentleman,  of  a 
««  plea  of  trefpafs ;  [aoD  alfo  to  a  bill  of  the  faid  William  «  ^  eUam, 
**  againii  iht  aforefaid  Charles,  for  two  hundred  pounds  of 
**  debt,  according  to  the  cuftom  of  our  court,  before  us  to  be 
«*  exhibited ;]  and  our  (laid  (heriff  of  Middlefex  at  that  day  re- 
**  turned  to  us  that  the  aforefaid  Charles  was  not  found  in  his 
**  bauliwick ;  whereupon  on  the  behalf  of  the  aforefaid  William 
^<  in  our  court  before  us  it  is  fufficiently  attcfted,  that  the  afore- 
**  faid  Charles  lurks  and  runs  about  in  your  county :  Ci)eref ove 
**  we  command  you,  that  you  take  him,  if  he  may  be  found  in 
«  your  bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  his 
**  body  before  us  at  Weftminfter  on  Tuefday  next  after  five  weeks 
**  of  Eafter,  to  anfwer  to  the  aforefaid  William  of  the  plea  [and 
.<*  bill]  aforefaid;  and  have  you  there  then  this  writ.  CSlitntds 
<*  fir  Dudley  Ryder,  knight,  at  Weftminfter,  the  eighteenth  day 
•*  of  April  in  the  twenty-eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  dire£led,  I  have  taken  the  body  "  Shrr/T's 
f*  of  the  within-named  Charles  Long ;  which  I  have  ready  at  tlic  "  '^'^'n- 

"  day 
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rr  III.    it  ^^y  jfl^i  pij^g  within-containcd  according  aa  by  this  trrit  h  is 


•t  Cr/J  ior^  "  «ommandcd  mc. 


u 


§  4.  iVrit  of  Quo  minus  tn  the  Exchequer. 


<(  (B4Bi0iR(Ctf  the  fecond,  by  the  grace  of  God  of  Great 
<*  Britain,  France,  and  Ireland  king,  defender  of  the  faith^  and 
**  fo  forth;  to  the  ftieriff  of  Bcrkfhire,  greeting.  SDe  com- 
**  mand  you,  that  you  omit  not  by  reafon  of  any  liberty  of  yonr 
*<  county,  but  that  you  enter  the  fame,  and  take  Charles  Long, 
**  late  of  Burford  in  the  county  of  Oxford,  gentleman,  wherefo'* 
**  ever  he  ihall  be  found  in  your  bailiwick,  and  him  fafcly  keep, 
••  fo  that  you  may  have  hi?  body  before  the  barons  of  our  exche- 
•*  qucr  at  Weflminftcr,  on  the  morrow  of  the  holy  Trinity,  to 
•*  anfwer  WilUam  Burton  our  debtor  of  a  plea  that  he  render  to 
^*  him  two  hundred  pounds  which  he  owes  him  and  uojuilly  de- 
**  tains,  whereby  he  is  the  lefs  able  to  fatisfy  us  the  debts  \i4iich  \\c 
•*  owes  us  at  our  faid  exchequer,  as  he  faith  he  can  reafonably 
**  Ihew  that  the  fame  he  ought  to  render :  and  have  you  there 
*«  this  writ.  CM  UneCtf  fir  Thomas  Parker,  knight,  at  Weft- 
«*  minfter,  the  fixth  day  of  May,  in  the  twenty-eighth  year  of 
**  our  reign. 

«<  ShtrUF*!       «<  By  virtue  of  this  writ  to  mc  dtre&ed,  I  have  taken  the  body 
•«  Si'oJr-   **  ^^^^  within -named  Charles  Long ;  which  I  have  ready  before 
•«/»*."       **  the  Barons  within- written,   according  as  within  it  is  com« 
««  manded  me." 


i  S*  Sp^^^  Balli   on  the  Arrefi  of  the  jbefetiJantj  purfuatU  to  the 

Teftatum  Capias,  inpage-xvi. 

Bail  bond         lltlOta)  all  IIU1I  by  thefe  prefents,  that  we  Charles  Long  of 

to  the  Ae-   Burford  in  the  county  of  Oxford,  gentlemen,  Peter  Hamond  of 

Bix  in  the  faid  county,  yeoman,  and   Edward  Thomlinfon  of 

Woodftock  in  the  faid  county,  innholder,  are  held  and  firmly 

bound  to  Chriftopher  Jones,  efquirc,  (hcriff  of  the  county  of 

Berkst 
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Berks,  in  four  hundred  pounds  of  lawful  money  of  Great  Bn-  N*  III. 
tain,  to  be  paid  to  the  faid  (hcriffp  or  his  certain  attorney,  ex^ 
cutors,  adminiftrators,  or  afli^ns ;  for  which  payment  well  and 
truly  to  be  made>  we  bind  ourfelves  and  each  of  us  by  himfclf 
for  the  whole  and  in  grofs,  our  and  every  of  our  heirs,  execu- 
tors, and  adminiftrators,  firmly  by  thefe  prefcnts,  fealcd  with 
our  feals.  i)ated  the  fifteenth  day  of  May  in  the  twenty-eighth 
year  of  the  reign  of  pur  fovereign  lord  George  the  fecond,  by 
the  grace  of  God  kitig  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  and  fo  forth,  and  in  the  year  of  our  Lord 
one  thoufand  feven  hundred  and  fifty-five* 

Ci)C  COnDftfOtt  of  this  obligation  is  fuch,  that  if  the  abo^e* 
bounden  Charles  Long  do  appear  before  the  juftices  of  our  fo« 
vereign  lord  the  king  at  Weftminfter,  on  the  morrow  of  the 
holy  Trinity,  to  anfwer  William  Burton,  gentleman,  of  a  plea 
of  debt  of  two  hundred  pounds,  then  this  obligation  fhall  be 
void  and  of  none  efFc£t,  or  elfe  fhall  be  and  remain  in  full  force 
and  virtue. 

Sealed,  and  delivered,  being         Charles  Long.     (L.  S.) 
firft  duly  ftamped,  in  the  Peter  Hamond.     (L.  S.) 

prcfence  of  Kdward  Thomlinfon.     (L.  S.) 

Henry  Shaw. 
Timothy  Griffith. 


)?Otl  Charles  Long  do  acknowlege  to  owe  unto  tfie  plaintiff  Recopu. 
four  hundred  pounds,  and  you  John  Rofe  and  Peter  Hamond  do  ttiT^before 
feverally  acknowlege  to  owe  unto  the  fame  perfon  the  film  of  thecoma 
two  hundred  pounds  a-piece,  to  be  levied  upoo  your  feveral  goods  ""*•'*«'• 
and  chattels,  lands  and  tenements,  Upon  COnWtion  that,  if  the 
defendant  be  condemned  in  the  adUon,  he  (ball  pay  the  condemn- 
ation, or  render  himfelf  a  prifoner  in  the  Fleet  for  the  fame  ; 
and,  if  he  fail  fo  to  do,  you  John  Rofe  and  Peter  Hamond  ^o 
usdcrtake  to  do  it  for  him. 

Trinity 


I 


NO  III. 
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Trinity  Term,  28  Geo,  II. 


Bail  piece.        Berks,  7    ^n   a    Tejiatum    Capias  from    Oxfordftiirc    again^ 
to  wit.  J      Charles  Long,  late  of  .Burford  in  the  county  of  Ox- 
ford, gentleman,  returnable  on  the  morrow  of  the  holy  Trinity^ 
"at  the  fuit  of  William  Burton,  of  a  plea  of  debt  of  two  hundred 
pounds : 

Cftc  bail  are,  John  Rofe,  of  Witney  in  the  county  of  Oxford^ 
cfquire.     Peter  Hamond,  of  Bix  in  the  faid  county,  yeoman* 

Ridhanf  Price,  attorney  T 
for  the  defendant.      3 

The  party  himfelf  in  j^400. 
Each  of  the  bail. in  £too. 

Taken  and  acknowleged  the  twenty. eighth 

day  of  May,  in  the  year  of  our  Lord  one 

thoufi|nd  feven  hundred  and  fifty-five,  de  .\ 

ioie  ^,  l)efore  ;ne, 

Robert  Grove, 
one  of  the  commiflioners. 


j  6*  The  ReeorJy  of  removed  by  Writ  of  Error, 

Wnt  of    '      ^^  t^^  ^^C  king  hath  given  in  charge-  to  his  trully  and 
cxror.  beloved  fir  John  Willes,  knight.  Tub  writ  dofed  in  thcfc  words : 

\Btf  iOlKiKtf  the  fecond,  by  the  grace  of  God  of  Great  Britain^ 
Prance,  a!^nd  Irelaiid  king,  defender  of  the  faith,  and  fb  forth ; 
'  to  our  tnifty  and  beloved  fir  John  Willes,  knight,  greeting. 
Vecanfe  in  the  record,  and  procefs,  and  alfo  in  the  ghiag  of 
judgment,  oC  the  plaint  which  was  in  our  court  before  you,  and 
jour  fellows,  our  juftices  of  the  bench,  by  our  writ,  between 
Wniiam  Burtonj  gentlemani  and  Charles  Long,  late  of  Burford 
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in  the  county  of  Oxfordf  gcntlemaDy  of  a  certain  debt  of  two  N^  IfL 
hundred  pounds,  which  the  faid  William  demands  of  the  faid  ^  ~v^  -* 
Charles,  manifefl  error  hath  Intervened,  to  the  great  damage  of 
him  the  faid  William,  as  we  from  his  compUiat  arc  informed  t 
we,  being  willing  that  the  error,  if  any  there  be,  (hould  be  cor- 
redted  in  due  manner,  and  that  full  and  fpeedy  juftice  ffaould  be 
done  to  the  parties  aforefaid  in  this  behalf,  do  command  you,  that« 
if  judgment  thereof  be  given,  then  under  your  feal  you  do  dif- 
tiu6kly  and  openly  fend  the  record  and  procefs  of  the  plaint  afore, 
faid,  with  all  tilings  concaning  them,  and  this  writ ;  fo  that  we 
may  hare  them  from  the  day  of  Eafter  in  fifteen  days,  wherefo* 
(ever  we  ihail  then  be  in  England ;  tliat  the  record  and  procefa 
aforefaid  being  infpedcd,  we  may  caofe  to  be  done  thereupou, 
for  corrcftlng  that  error,  what  of  fight  and  according  to  the  law 
and  cuftom  of  our  realm  of  England  ought  to  be  done.  Oltnettf 
ourfelf  at  Wcftminftqr,  the  twelfth  day  of  February,  in  the 
twenty- ninth  year  ef  our  mgn« 

I 
I 

Vbe  record  and  procefs,  whereof  in  the  faid  writ  mention  abore  Chief  jaf.. 

is  made,  foUqw  in  thefe  words,  to  wit :  ''U*  '** 

tum. 

|Mea0  at  Wcftminfter  before  fir  John  Wllles,  knight,  and  I^  xhi^  nvui. 
brethren,  jufttces  of  the  bench  of  the  lord  the  king  at  Weft, 
roinfter,  of  the  term  of  the  holy  Trinity,  in  the  twenty-eighth 
year  of  the  reign  of  the  lord  George  the  fecond,  by  the  grace 
of  God  of  Great  Bfitabi  France,  and  Irehuid  king,  defender 
of  the  faith,  Gff,    ' 

■ 

Oxon,  *!  9.\fikX\t%  I^ng,  late  of  Burford  in  the  county  afore-  Writ. 

to  wit.  J   faid,  gentleman,   was  fummoned  tp  anfwcr  William 
Burton,  of  Yamton  in  the  faid  coiinty,  gentleman,  of  a  plea 
tha't  he  render  unto  him  two  hundred  pounds,  which  he  owes 
him  and  unjuftly  detains,  [as  he  faith.]      9qD  lp()mU90ll  the  Dedarttion, 
faid  William,  by  Thomas  Gough  his  attorney,  complains,  that  ^  *^°**^  •" 
whcrtas  on'  the  firft  day  of  December,  in  the  year  of  our  Lord  *  '**** 
one  thoufand  feven  hundred  and  fifty-four,  at  Banbury  in  this 
county,  the  faid  Charles  by  his  writing  obligatory  did  acknow- 
lege  hjmfelf  to  be  bound  to  the  faid  William,  in  the  faid  fum  of 
two  hundred  pounds  of  kwful  money  of  Great  Britain,  to  be 
paid  to  the  fatd  WiUiam,  M'henevcr  aftc^  the  faid  Charles  ftouM 

Voi.?III.  M»  be 
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^ ^^. be  Iterelo  r^Mned (    nevcrthdds  die  iM' Chtdes.  f dtfioagft 
^  "^^^^iifteh  rtqtnr^)  liatk.nofc.paid  to  theriaid  Williaia.tlirfiriAfiini 
of  twro  hundred  poundftr.  oar  any  pan  thIrcMft  boifaitlmto  al* 
,  ->    tog^lhor  hfkih  nSabii  ttild  dotib  1131  tefuft*  to  motkr  ibc  famef 
^  vherofnte  be  faitib  Tbiit..bc  is  injured^  and  bath  dava^  to  tbc 
ytdut  of  tCO  P09ti^a:  .and  tbcrenpon  he  brings  fiiiti    [and  good 
fro/ert  m     prooCi}  JSttD^fat  bnogt  here  -iata  court  the  writing  dblijf(atory 
'^'''^^         afori96ud(  which  toftiges  tbe  debtaforefatd  in  form  afivefaid^ 
Defence,      the/^i^wbcreof  is  the.  day  and  year  faefbre* mentioned.   .9M 
ijie  afordaid  CharieSy  :by  Richard  Price  his  attoraej,  oomcs  and 
dt^feods  the  force  and  injury  when,  [and  where  it  Aall  beho^ 
bBn^3  And  crtrea  oyer  of  the  fiud  writing  oblatory,  and  it  n  read 
Oyer  prayed  }^^  him  [in  the  form  afbrcfaid]  :  he  likewife  craves  dyer  of  die 
u/cooai-  '.^°<U^^  «f  the  find  writings  and  it  is  read  «nto  him  in  dicfir 
tioB«  m».  .words :  **  The  Gonditi(»i  of  this  obligation  is  fud^  that  if  the 
tepcrfofm    u  a{|ove  boanden  Chaffa  Long»  his  facin, /executors*  and  ad* 
.    **  miniftratorS)  and  eyery  of  them^  (ball  and  do. from  tisK  to 
><  timei  and  at  all  times  hereafter,  weU  and  truly  ftand  to,  obey* 
**  obferve,,  fulfil^    and   keepi    the   award»   arbitrament,   order, 
V  rule,  judgments  final  ^ndt  and  determination,  of  David  Stiles^ 
.**  oi  Woodftock  in  the  faid  county*  clerk,  and  Henry  Bacoo, 
'^  of  Woodftpck9  aforefaid,  gentleman,  (arbitrators  io(Ufferently 
.'*  Dominated  and  cbofen  by  and  between  the  faid  Charles  Loog 
**  and  the  abavcnamed  WHliam  Burton,  to  arbitrite^  awaid* 
**  order,  rule,  jndgc,  and  determine,  of  all  and  all  manner  of 
**  afUons,  caufe  or  cau&s  of  a£Uon,  fuits,  plaints,  debts^  duties, 
^**  reckonings,  accounts,  controverfics,  trefpailes,  and.  demands 
**  wlu^tfoeyer  h^d,  moved,  or  depending,  or  which  might  Jiaac 
**  ^cn  had,  moved,  or  depending,  by  and  between  the  £ud.par- 
^*  ties,^  for  any  matter,  caufe,  or  thing,  from  the  bi^noing  ^f 
*^  the  world  until  the  day  of  the  date  hereof,)  which  the  (aid 
'*  arbitratgrs  Ihall  make  and  pubHfii,  of  or  in  the  prcihi£e8,  in 
,  *^  writing  under  their  hands  and  feab,  or  othen&'ife  by  word  ^ 
'**  mou^h,  in  the  pteftiic^  of  two  <;redibk  witneiTcs;  on  or.  before 
.^  t^e  firll  day  of  Januairy  next  enfoing  the  date  hereof;   then 
/V  thia.pbligatjpn  to  be  ^oid  and  of  none  eflipd,  or  elfe  to  be 
^*  and  rcff)aii^  in  full  force  and  rirtue.'':     ^Ifiik  being  readiffid 
Iiapadance.  heardf  the  fs^id  Charles. pmy^  l^ve  to  imparl  therein  bene,  ut^ 
^.     ^    t^ic  9£lave  of;t^  b9ly  Trinity  I  and  it  is  granted  unlt>  hjp» 
CoM1iis«'  .The^fame  d^y^i^S*^^?  ^®  ^^^  faid  Wiliim.:  jurton  h^y,  (jfe. 
/>^^,vfliu?Ji  daj>  JO  wjt,*  ^nthe  crfbiv^  of  ;Ik  holy  .TwHI«.;bc?ft 

'7  .'     '  comr 
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tmctB  ^A  the  Ikid  WiUiBm  Burton  -as  tb&€nd  Ckades^  U^ng^   tf^  lit 
by  their  xattocacysafoMfaid:  -and  lieiieupon  the  find  Wfflfcliii  *'"•'•"- "^ 
pica]^  tkat  the  &id  ^Ihatics  nay  aafwer  to  hit  vrnt  jmd  oduftt 
ftfioreiaid.    HnH  the.aforefaid  Cbaiios  dofeiidr  the  ictfck  uXiA  jtu  ^^ ; 
jury,  when,  t^^.  •  and  feiih,  that  the  faid  Williahi  ou^  ftot  W  JJ^"/^ 
baye  or  maiotaiti  hia  fdid  a^i^  againft  him:;  f^ecaufe  h^  itjeh; 
|hat  the  fieiid  David  Stika  and  Henry  fiaci»>  the  krUtratois  b^*    * 
^renamed  in  the  (aid  condicjoOf  did=  not  make  any  fucb  award, 
arbiu-aitteiit,  onkr«  rule,  jud^meat,  £nal  end, '  or  determinatioiip 
«f  or  in  th^  pneniHbi  above  fped&ed  in  the  iaid  xroodttioft,  on  or 
be&re  the  firft  day  oi  January^  in  the  ootiditioD  tfomfaid  abo>e 
mentioned^  aooordiog  to  the  form' and  efie^  of  tbe  (aid  condi* 
tion  ;  and  thts  he  is  ready  to  verify.    .Wherefore  be  prays  jodg- 
ment,  whether  the  faid  William  ought  to  have  or  maintain  his 
£ud  a6Uon  thereof  agatnft  him  £and  that  be  may  go  thereof 
Vrithout  a  day  .J     9ilft  t^e  afprtfaid  William  laith*  that,  for  any  RepUoiSoa, 
thing  above  alleged  by  the  (aid  Charlea  in^  pleadings,  he  ought  ^^8  ^**^ 
not  to  be  precluded  from  having  kis  faid  adUon  thereof  againft  *°  **"*** 
him;  becaufe  be  (utby  that  after  the  making  of  tiie  &id  writing 
obligatory,  and  before  the  fiiid  firft  day  of  Janiiary,  to  wit,  oh 
the  twenty-fixthday  ef  December,   in  the  year  aforefaid,   at 
Banbury  aforefaid,  in  the  prefeoce  of  two  credible  witnefies, 
namely,  John  Dew  of  Chalbuiy,  in  the  county  aforefaid,  and 
Richard  Morris  of  Wyiham,  in  the  county  of  Berka,  the  faTd 
arbitrators  undertook  the  chaige  of  the  award,  arbiti^racnt,  or- 
dei,  rule,  judgment,  final  end,  and  determination  aforefaid,  of 
and  in  the  premifes  fpecified  in  the  condition  aforefiud ;   add  then 
and  there  made  and  publiibcd  their  award  by  word  of  month  in 
manner  and  form  foOowing,  that  is  to  fay :  The  faid  arbitratora 
did  awaxd,  order,  and  adjudge,  that  he  the  faid  Charlea  Long 
ihould  forthwith  pay  to  the  faid  WilHam  Burton  the  fom  of  fc- 
venty-fivc  pounda,  and  that  thereupon  all  di%rencei  befweem 
them  at  the  time  of  the  msdcing  .the  laid  wrttiog  oblig^ory 
ihould  finally  ceafe  and  detetmine.     And  the  faid  William  fur* 
ther  faith,  that  although^  be  afterwan)a>  to  wit  on  the  (ixtll  day 
ot  January,  in  the  year  of  our  Lord  one  Ihoofand  fevew  hun- 
dred and  fifty-five  at   Banbury   aforefaid,    requeued  the'  (aid  * 
Chaiiea  to   pay  to  him  the  faid  William  the  faid  feventylflvc  ^ 
pounds)  yet  (by  proteilatibn  that  the  (aid  Charfetf  ^ath  not  flood  rr^^Umdm 
te,  obeyed,  obferved,  foffiled^  or  kept  any  p^  of  the  ftid 
4mirdy  #hich  by  liim  the  faid' Charles  oitgfit  to  bdtebeen  flcibd 

Mm  z  ^ 


tvitfjr^i/WiktffeCo^e'Jke  {Jrayv  jiiigipeiitr«i><l  hiV  idclit  a&ccM^* 
t99Ci)beii.iiitiir::liif  ;d$nMge»  iKC8ioii«A  bytbe  dctcodtan  of  die 
Demurrer.    imA  ddtb'.40  bc*  Jl^u^^^'Ayrtp.  l)im»'  V^.  •   SttH  thrfifKefiui* 

Qbirl^tfaithir thtcitjM  )»t«r  ufimfMi' hjhmx^c  WdWiHkm 

"  t4'  iMfKnw . JindiiWin  •  ifi^cfaM.  ah6f«  in .  hi»>  repiieatioa  plciM, 

"a^.t^.^nj^^tec.m  t||e  ^ame  contained^  «r«  10  iw>  wifefufid^iB 

hWv&r .iheiaid:'  WiUiaaQi to  jiaTt  on mauipiUttm his  idkm xfoidiiud 

thsfoypon  sgaiiiQ.Ju»  tbciatd  Charlc»|  toiiiiiic:^  the  bid Chuki- 

'       ^h:  i^Pt'iKcefiity^  niieithcr  is  ha  oUt^d  by  ihe  law.  of  the.huid, 

,  ma11y.1119qQer.fio  jinfw^  :  and  thu  he  at  ready  toterify,    yfhtt^* 

.   rioj^  rfiD^'Want  of  a  fufteient  replicatfon  tn  tbk  {>eh^,  the  ivd 

^  ;  Chai^  jm  afo^fttdt  prays  judgmeivt»  and  that  (he  afoftfatd 

WiUiam  nvay  be  precluded  frona  havifig  h'l*  a^'on  «forefaid  theic* 

CauAs  of    uppoag^nft  hiniy  ^c     And  the  faid  Chades,  acoordfi^  to  t£e 

dtmancr.    f^^^  ^f  ^j^  ftatute  in  that  cafe  made  and  provided^  ftiews  to  the 

cqurL  Uerc  the  caufes  of  denmrrer  following  ;  to  wity  that  it  doti( 

...  jPQt  ?ippcar,  by  the  replication  aforcfaidi  that  the  laid  arbitrators 

-    ittad^,  Uie  lame  award  in  the  prefence  of  two  credible  mitadka 

oa-i^r 'before  the  {aid  firil  day  of  January,  as  they  ought  to  hate 

donCt  lacoerding.  to  the  form  and  efFc6i  of.  the  conditm  afor^ 

faid  4  and  that  the  replication  aforcfaid  it  uncertam,  iDfutficitnt« 

Joinder  in    si]^  wants  fornn     9nl>  the  aforefaid  William  faith,  that  thc.pka 

^*^^^'^'     aforefaid  by  him  the  faid  William  in  manner  and  form  afoirfaid 

above  in  his  replication  pleaded,   and  the  matter  in  the  fame 

.  ; .  jQoatalfifidi  are  good  and  fufficient  in  law  for  the  faid  WiViiBtSb 

'        'I  have  attdmaftntain  the  fittd  adion  of  him  the  (aid  William  there- 

upftO/  againft  the  faid  Charles  ^  which  faid  pka^  and  the  matter 

thewa.  cootained,  the  faid  WiUiam  is  ready  to  verify  and  prove 

as-kbe^coiMl  (hall  .award  :  and  becaufe  the  aforefaid  Charles  hath 

nat:.anfwered  to  that  plea,  nor  hath  he  luthefto  in  any  manner 

denii^d  the  iame,'  the  faid  William  aa  before  prays  judgment,,  aad. 

bis  debt  afore&KI,  together  with  his  damages  ocaifioned  by  the 

de(K»t(dA'of  that  debt,  to  be  adjudged  unto  him,  &(•    9^ 

Miccs.    *      bCCailpB  the  jufticet  here  will  advffe  themfchea  of-  aud  uponthe 

^remifea  bcfiare  they  give  jadgiment  thereupon,  4-  di^iis  th«*c- 

lipiMi'  git  en  *to  the  partica  afoi^&id  Iwre,  until  :^, morrow  of  • 

'  Ail  Souls,  to  hearthrir  judgment  theittupoo,  fer,  tlyit  thc/fti^. 

luftkea  ^ere .  an  .not  yot  advifed  theregfi.     At  which  ?  dayi  ban^  \ 

^  ,  ■  Q  "  come 
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ncSDroef^  $1  «dd  b(f«nt&  iib«^f»l  jttfti«^  hint'  wfll  faithei<  tdtiftr^ 
thfim&lver  «f :  and  iD|MMi  tfacr :pfm«fe^  ibifere '  tli^  gm  |iadgineMi  * 
tlkmupon,  »jdBy!'i8i&rtbbr  gii^ii  to^he  fB^tries  dfbreliiid  bcrtr* 

forxhxt  the  fdd^ufticet  himarcr  tfbt  yM  iKMftd  flfe»^^    At 
whkK  dAy  here  «6iiie«8  Well  tlM'fcid-  Witban^  Banba  M  tfaeifiid 
Cliaflet  Long,  by  thctrtaid  itt^Wic^*     IBtcWtf^tki  »the  *'**^^^^,j^ 
«nd  matter*  afbitfeid  httvhlg  been  fceh,  and  by  the  jUftfce^lieift 
fttfty  underftbbd,  and  *bII  itnd'firfgular ^ thir  premifi*  bemg  fac»- 
rained,  and  mature  dCfUberktion  beirtg*  bad  tfie^eipon  (  'Ibrtlutt  Repficaidon 
itfeema^tothefaM^jnftiees-bere,  fbat  tbc  faid  plea  of  ^^  ^>^^jl^^S^^ 
Wittiam  Burton  befon;  in  hfs  fvpltcat^  pkaded>  and  the  master  }„  the  de- 
thtrtiti  coneatiied,  aire  not  tvfficient  m  law,  to  have  and  maSi-  frndant. 
tain  the  «Ai6n  ^f'tht  afoi^id  Wmiam  againft  the  aforefaid^^P 
Chailet :  ^teCafC  it  to  «0tl8«etet>  that  the  aforefaid  Wailam  ^nve. 
take  nothing  by  bis  writ  aforefaid,  b<rt  that  he  and  hn  pledges  df 
profecutnig,  tO'#ft,  John  Doe  and  Riohard  Roe,  be  in  mercy  fbf  ' 
his  fiilfe  complaint;  and  that  the  aforefaid  Charleo  go  thereof 
without  a  day,  &c.    Still  ft  to  filtti)er  ttmtttitXtU,  that  the  afore-  Amewc- 
fatd  Charles  do  recover  againft  the  aforefaid  WiHiam  eleven  pounds  ^^ 
and  feven  IhtBings,  for  his  cofts  and  charges  by  faim*  about  hss  de-^ 
fence  in  this  behalf  faftiined,  adjudged  by  the  court  here  to  the  ' 
faid  Charles  with  his  confent,  according  to  the  form  of  the  ftatate^  • 
in  that  cafe  made  and  provided  :  and  that  the  afofe£iJd  Charkt  £xeciit^« 
may  have  eaecUtton  thereof,  &r. 


t    K  i> 


SfUTtoarlM,  to  wit,  on  Wcdnefday  next  after  fifteen  day«  General  Kr« 
•f  Eafter  in  this  fame  term,  before  the  lord  the  king,  at  Vfdk*  i^r  amgne4« 
minfteiii  comes  the  aforefaid  William  Burton,  by  Peter  Manwa*^' 
ring  his  attorney,  and  faith,  that  in  the  record  and.procefs  albreio' 
faid,  and  alfo  in  the  giving  of  the  judgment  in  the  plaint  afore«  ■ 
faid,  k  is  manifeftly  erred  in  this ;  to  wit,  th^  the  judgment 
aforefaid  was  given  in  form  aforefaid  fot  the  faid  Charles  Long 
againft  the  aforefaid  WiHiam  Burton,  whereby  the  lalt  of  the' 
lafid  judgment   would  have  been  given*  for  the   fkrd  WSliam 
Burton  agahft  the  faid  Chades  Long:  and  this  he  is  it^dy  to 
verify.     9M  the  faid  William  prays  the  writ  of  ther  £iid  lord  Writ  of  5ri« 
the  khig,  to  warn  the  faid  Charles  Long  to  be  before  the  faid  J^^ /^*^'»  ^*> 
loid  the  hin^f  to  hear  the  record  and  prqcefa aforefaid ?  and  it  is 
gfSnttd'wito  him  :  by  which  thi  ibeififf  aforefaid  fs  commanded. 

that 
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N^IZl.  Ilmt  kr^gobd  [Mid  kw&i  mco  of  Us  btffiwJek}  h^^wfttW 

»t  "iiTMi'  ^fiMcfcid  Churtet  Loag  to  know,  that  be  be  before  ibe  ford  <Aie 

'  king  fr4m  ihe  day  of  E«ft«r  b  ^c  weeks,  whtofoever  [he  fhaB 

then  be  in  Enghod,]  to  hear  the  teoord  and  proeefs  idbrefidd, 

if  {it  OhII  vbanr  happened  that* in  the  fame  aay  ertor  Oolt 

tate  intervened)]  ^tid^rthcr  [to  <to  atild  mcef«c  what  the  court 

9f  the  Iflcd-the  k«ig  fliaU  coafider  in  thM  behalf.]     The  fame  d«y 

^"^i!^  »  gnKnto  the  nfopefaid  Wfllian^.Burton^    9t  lOlftol  ••?  bef«* 

^i  ^ofw  ^  ^^  ^^  ^^^  ^  Weftminftcr,  cornea  the  aforcfaid  WDliam 

Biirt^  by  hii  attorney  aforefeid :  and  the  flienff  retucns,  that 

by  nriue  of  the  writ  afont&id  to  hkn  dircded  he  had  eaufed 

the  iaid  Charles  Long  to  know,  that  he  be  before  the  terd  the 

•    -  Ung  at  the  time  afonefaid  in  the  faid  wrft  contained,  by  John 

I>«  and  Richard  Fco,  gtxxl,  (ST^;   as  by  the  iame  writ  wat 

commaiided  him:  which  faid  Chariea  Long,  accotding  to  the 

givea  htm  in  this  behalf,    beiv  cometh  by  Thomas 


S'iS?**^  Webb  his  attorney,  miftttupun  the  faid  Wiliiam  faith,  that  m 
the  record  and  procefs  afore&id,  and  alfo  in  the  giving  of  the 
judgment  aforefaid,  it  is  manifeftly  erred,  alleging  the  error 
aforefaid  by  him  in  the  form  aforefaid  alleged,  and  prays,  that 
the  judgment  aforefaid  for  the  error  aforefaid,  and  fitUcta,  in  the 
rccotd  and  procefs  aforefaid  being,  may  be  rcvcrfed^  annulled^ 
and  entirely  for  nothing  efteemed,  and  that,  the  faid  Charles 
may  rejoin  to  the  errors  afprefaid,  and  that  the  court  of  the  {aid 
k^rd  the  king  here  may  proceed  to  the  examination  as  wall  of 
{he  record  and  procefs  aforefaid,  as  of  the  matter  afore£iid  above 

fc^i/^i*  for  error  affigned.     3llll  the  faid  Charles  faith,   that  neither  in 

erratum^  fhc  record  and  procefs  aforelatd,  nor  in  the  giving  of  the  judg- 
ment aforefaid^  in  any  thing  is  there  erred  ;  and  he  prays  in  like 
manner  that  the  court  of  the  faid  lord  the  king  here  may  pro* 
^eed  to  the  examination  as  well  of  the  record  and  procefs  afore* 

Contmihi  iaid„  as  of  the  matters  afoj-efaid  above  for  error  afligned.  9n^ 
htWfft  the  court  of  tbe  lord  the  king  here  is  not  yet  advifed 
what  judgment  to  give  of  and'  upon  the  premifips,  a  day  is  tbere^ 
^.  gifen  lo  the  parties  afor^&id  ^mtil  the  morrow  of  the  htlf 
T^iiuty,  before  the  kH-d.thfi.kipgy  whevcfoeter  he  ihalL  dicn  bo 
14  K^^glsMftd^ .  tq  hear  thm  judgment  of  and  upon  the  prcmiflBa^ 
fer  that  the  court  of  the  lord  the  king  here  ia  .not  yeti-adviied 
thereof.  At  which  day  before  the  lord  the  king,  at  Weftmin- 
fter,   coxne  the  parties  aforefaid  by  theh*  attorneys  aforefaid: 


APPEND  li.  xflt«» 

tUfHtUWfOtr  ad  wcD  ilke  record  and  prbcefi  btfinfefiudy  vtA 
judgiiM»ft  tbcreupop  ^vet)»  di  th»  natter^  afort&idiby  %hii 
WiHiam  above  for  <iTor.affign«d,  bcjnf  Teen,  aad  byihecgmHOp^^J^ 
of  thq  lord  the  king  ^re  be«ag  folly  uiidcrftbdd>  and  mattwfe  ^d64 
liberation  being  ther^up^n.hady  £or  that  it  appears,  to  tfaft  comt  of 
tbe' lord  the  king ber^Bb  that. in  the  vecoM^aod  ptoceft  aforekidi 
and  a)ib  in  the  givkig  of  the  judgment  aforttfaidr'  it  nxoanifefttf 
erred,  l|meCoti  At  1$  COIl(IIICt«tt»  that .  the  judgmet*  afoveftidj  ^f^ 
fcr  th#  error  afere&idy  and  othera^  in. the  xe€okd  aatd  ^pnc^k ^^^ ^J^ 
aforefaidy  be  reverfed,  annulled^    and  entirely  fof  noilwig  ^CrefeHea. 
teemed  j  and  that  the  aforeiaid  William  recover  againft  the  afore*  ^^^^^ 
£axd  Charles  his  debt  aforeiaid»  and  alfo  fifty  po«od8  &riits»  damages  pi^ntic 
which  he  bath  iiiftainedy  as  well  onoocaAon  ofthcdctentioocf  Coftt. 
the  £aid  debt,  as  for  his  cofts^  and  charges,  onto  which  he  hatk 
been  put  about  his  fuit  in  thi»  behalf,  to  the  faid  Wilh'ara  with  hit 
confent  by  the  court  of  the  krd  the  king  here  adjudged.    And  Deftal 
the  (aid  Charles  in  mercy.  '"^ 


§  7.     Proce/s  of  Execution, 

^CiOtR'CC  the  fecond,  by  the  grace  of  God  of  Qrqi^  Wrftofcv. 
Britain,   France,  and  Iieland  king,  defender  of  the  faith*  and^f^jjjf^i^ 
fo  foith,  to  the  (heriff  of  Oxfordfhire,  greeting.     tSlt  command' 
you,  that  you  take  Charles  Long,  late  of  Burford^  gentlen^angr 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep^  fq 
that  you  may  have  his  body  before  us  in  three  weeks  from  tha 
day  of  the  holy  Trinity,  wherefoever  we  ftwU  then  be  in  i>ngw 
land,  to  fatisfy  William  Burton,   for  two  hundred  pounds  deb^ 
which  the  faid  William  Burton  hath  lately  recovered  againft  him 
in  our  court  before  us,  and  aUb  fifty  pounds,   which  were  ad« 
judged  in  our  faid  court  befolv  us  to  the  faid  William  Burton,^  fo^ ' 
his  damages  which  he  hath  fuftained,  as  well  by  occafion  of  th^ 
distention  of  the  faid  debt,  as  for  his  (^ofts  and  charges  to  whlA 
he  hath  been  put  about  his  fuib  in  this  behalf,  whereof  the  faiA 
Charles  Long  is  convicted,  as  it  appears  to  u^  of  record- x  find 
have  you  there  then  this  writ.  ,  ttUtlMff  fir  Thomas  DenifeftS 
knight,  at  Weftmiafter,  the  nlatftecnth  dsy  of  Jutte,  k  the  tmtitj^ 
BsatH.  year  of  our  reign*    .  .      •  > 

*  The  fcak)!:  puifn^  jadicc ;  thecebdag  no  chief  jvfticfithstt^.  ^^-^ 


»tx»  APPENDIX, 

K^  III.  B7  virtue  of  this  writ  to  me  dire£ted»  I  have  taken  the  bodf  of 
^*  ^x-  '  the  wtthin-named  Charles  Long  ;  which  I  have  ready  before  the 
Sh«urt  re.  j^j^  ^  ^^^^  ^^  Wcftmiaftcr,  jjt  the  *iy  vithlg  written,  as  with. 
Oft  Ctrput,  in  it  is  commanded  mjc. 

Witt  of  4B^C2MK##  the  fccond,  by  the  grace  of  God  of  Great 

Wiirifi(igi.  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  (heriff  of  Oxfordfliire,  greeting.  ffiSc  command 
yoa  that  of  the  goods  and  chatteb  within  jour  bvliwick  of 
Charies  Long,  bite  of  Burford,  gentleman,  you  caufe  to  be  made 
two  hundred  pounds  debt,  which  WiUiam  Burton  lately  in  our 
court  before  us  at  Weftniiniler  hath  recovered  againft  him,  and 
alfo  fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
4he  (aid  WiUiam,  for  his  damage  which  he  h^^th  fuftained,  as  well 
by  occafion  of  the  detention  of  his'  fiud  debt,  as  for  his  coils  and 
chrvges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf, 
whereof  the  faid  Charles  Long  is  convidled,  as  It  appears  to  us  of 
record ;  and  have  that  money  before  us  in  three  weeks  from  the 
day  of  the  holy  Trinity,  wherefoevcr  we  (hall  then  be  in  England, 
to  render  to  the  laid  WiHiam  of  his  debt  and  damages  aforefaid  : 
and  have  there  then  this  writ.  CSUttiefo  fir  Thomaa  Denifon, 
knight,  at  Weftminfter,  the  nineteenth  day  of  June,  in  the 
twenty-ninth  year  of  our  reign. 

Sbcriflfi  le-      By  virtue  of  thiV  writ  to  me  dfre6^ed,  I  have  caufed  to  be  made 

*5".^    .     of  the  goods  and  chattels  of  the  within*written  Charies  Long, 

"^•f*^     two  hundred  and  fifty  pounds ;  which  I  have  ready  before  the 

lord  the  king  at  Wcftminfter  at  the  day  within-written,  at  it  is 

vjthin  commanded  me. 


THE     E  N  J), 
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